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RE F AC E. 


T may naturally be aſked “ Why I publiſh ar 
« ,; © Why I begin from Lord Livions' 
« Death, rather than from any prior Ara?” «© Why 
I have poſtponed the three former Parts of this Work; 
and publiſhed the fourth Part, fir?” Why T 


venture to print, without the Sanction of a Licence, 
to authenticate my Reports” ? 


0 


A 


1 


* 


i 


C 


tn Axon to the Fr, Queſtion.— 


1 found m yſelf reduced to the W of either de- 
Proying or publ. Sing theſe Papers; (which were in- 
tended for my own private Uſe, and not for public In- 
ſpection.) For as it was become generally known 
« that I had taken ſome Account, (good or bad,) of 
c all the Cafes which had aa 1n the Court of 
King's Bench for upwards of 40 Years”, I was ſub- 
ject to continual Interruption and even Perſecution, by 
inceſſant Applications for Searches into my Notes; for 
T ranſcripts of them; ſometimes for the Note-books 
themſelves, (not always returned without Trouble and 
Solicitation ;) not to mention frequent Converſations 
upon very dry and unentertaining Subjects, which my 
Conſulters were Paid for conſidering, but 1 had no Sort 
of Concern in. This Inconvenience grew from bad to 


worſe, till it became quite inſupportable: And from 
thence ariſes the preſent Publication, 


IN AnSwer to the ſecond Queſtion— 
My Notes taken at the Bar, previouſly to my his 


= coming Clerk of the Grown, had no particular Claim to 
7H | a the 


A PREFACE 


as leaſt Degree of A 3 [ 4 
not preſume t to expoſe them to public View. But when 
I entered upon that Ofhce, I thereby came to have all 
the Records and Rule-books on the Crow-hde of the 
Court in my own Power, and could inſpect or tran- 
{ſcribe them at Pleaſure : Beſides which, as I never af- 
ter that Time ſtirred out of Court till it roſe, J was 
ſure to miſs nothing that paſſed in it. Add to this, 
That I had m, by my Situation 1n the very Middle of 
the Court, better Convenience both of Hearing and 
Writing, than I had had at the Bar, in the outermoſt 
Rows. I then came to have allo better Opportunities 
of procuring true States of the Caſes on the Civil Side 
of the Court. 


Lord Raymond and my immediate Predeceſſor in 
* Hilaz Office happening both to die in the“ fame Vacation, 


Vacation, 6 


© "MF; # 15 3. I was {worn into my preſent Office as ſoon as the Court 
Iz. Fo : 


Balle, on fat after Lord RaymonD's Deceale, VIS. on the firſt 

n Day of Eafter Term 6 G. 2. 1733. Lon Dp Rav- 

adele NON D's Death ſcems therefore to be the fitteſt Zra from 

whence to begin; and the rather, becauſe his Lord- 
ſhip's own Reports (ending with Trinity Term 5 & 69 
G. 2. 1732.) have been publiſhed mer his Death. 


8 * At zhis Time alſo, the Garb of Common-law | 
1735  Pleadings was en tirely changed, and modernized. * A 


2 258 ?* Statute now took Place, for converting them f: from a Kred 
dead Language to a fluctuating living one; and ſor al- 
tering the ſtrong ſolid compact Hand (calculated to laſt 
for ages) whos they were uſed to be written, into 
1 of Hand-writing ſo weak, flimſy and diffuſe 
that (in Conſcquence and Corr ruption of this Statute, 
though undoubtedly contrary to it's Intention,) many 
a modern Record will hardly out-hve it's Writer, and 
few perhaps will ſurvive much above a Centur * 


— 


OR 2» — » 
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In ANSWER to the Hd Queſlion.— 
Turxkz are many Reaſons which induced me to fol- 
low the np ſet by the Fan of Sir GEORGE 


* See Sir 
| CROKE 8 Reports.” | Harebotte 


Grimſton's 


Preface to 
LarE Caſes are moſt fought after : And therefore Cr. Car. 


that Deſire of being delivered from daily Importunity, 
which obliged me to publiſh, is a ſtrong Motive to my 
publiſhing 3 in zhis Order. 


As my Reports can be of no Authority, Gentlemen 
may ſupply that Defect, where the Caſes are fo recent, 
from their own Notes : And my Book may be of Uſe 
as an Index. x! 


By Beginning with zhis Part, (where many Gentle- 
men now alive can ſet me right, ) I ſhall make an Ex- 
: periment « Whether my Faults and Miſtakes are fo 


great, as to make it adviſzable for me to ſuppreſs the 
6 Refi.” 


* the der 1 5 with this Part, to prevent the 
Publication of worſe and more inaccurate Notes. Some 
Encouragement to the molt faulty might be expected, 
from the Impatience of the Profeſſion, for Reports 
during this FO And their Impatience is not to be 
wondered at. There nerer was more Buſineſs. The 
Reaſoning 1 Opinions of the Judges never gave more 
Satisfaction. All the Scats were never ſo filled together. 
And (what never happened before, during a like Peri- 
od,) ſince the 1125 Day of Movember 1756 to this 
Day, there never has appeared in Court the leaſt Diffe- 
rence of Opinion: Every Rule, Order, Certificate and 
Judgment have been unanimous. The Books of Re- 
ports are ſo full of frequent Difference of Sentiments in 


the Court, (both haſty and deliberate, ) that for Al to 


I - Agree 


iv FF RK BB © 4 UE 

agree ſo long, through ſuch an infinite Variety of Buſi- 
neſs, in every Concluſion upon every Queſtion of every 
Kind, argues uncommon Knowledge, Capacity and 
Temper in All. The Authority of right Judgments, 
upon right Principles, given unanimouſly by Magiſtrates | 
who add Weight and Dignity to the higheſt Othces, 
inſtead of deriving any from them, is fo great, that the 
direct Point determined becomes a Rurs for ever, and 
eſtabliſhes Cerrainty, the Mother of Security and Peace. 


— 


The extraordinary Ability with which every Seat upon 
the Bench has been filled during this Period, has ſuf- 
fered nothing to hang undecided. A new Plan of Dis 
patch has brought every Matter ſpeedily to a Concluſion ; 
in Spite of the Parties themſelves, their Counſel and At- 
tornies; in Spite of mutual Dilatorineſs, Negligence 
and Complaiſance; in Spite of Artifice by that Side 
which finds an Intereſt in protracting; in Spite of every 
Contrivance which can be ſuggeſted to a Deſendant 
who means only Delay. „ 


Some hundred Cauſes end, every Year, at the Sit- 
tings, which are not heard of in Court, (For the 
Judgment is conſequential, and of Courſe ;) Many of 
them, within a few Months after their Commence- {1 
ment. Where there 1s a /pecial Caſe or Verdict at the 7] 
Sittings, it is dictated by the Court, and ſigned by the 5 
Counſel before the Jury is diſcharged. If, in ſettling 
it, any Difference ariſes about a Fadi, the Opinion of 
the Jury 15 taken, and the Fact is ſtated accordingly : 
Whereas they z/ed to be left to future ſettling ; which 
oſten occaſioned much Altercation and many Attendances 
before the judge; ſometimes, a new Trial, to fix a 
Fact; always, a great Delay. They muſt vo be ſet 
down in the Paper, for Argument, within four Days; 
They muſt be argued in Courſe, as they ſtand: Altho' 
both Sides ſhould corſet; they cannot be put off, but 
tor ſpecial and ſufficient Reaſons appearing by Afrdavit 


FEEFACE 


mm. 


(if neceſlary,) ad upon Motion made a Day or two before. 
Nothing ſtops on Account of the Ab/ence of any of 


the Judges : Whereas nothing (of this Kind) uſed to 
come on, unleſs the Court was Full. 


De Judges being apprized of the Caſe and Queſtion 
from their Paper-books, give Judgment, in many Caſes, 
immediately, upon the fit Argument; and refuſe a e- 
cond, unleſs they themſelves think the Queſtion requires 
more Examination. It very ſeldom happens that there 
are more than wo Arguments: Whereas I remember 


| three or four to have been common; and it was not 


thought proper, to refuſe hearing a ſecond, third, or 
even fourth Argument, if either Side preſſed for it, 
though the Court themſelves had no Doubt. 


All Motions or Rules in Matters of Leh or Conſe- 
_ quence are appointed for particular Days, and called on 
firſt : Whereas they uſed to take their Chance of being 
moved by Counſel in their Turn; and thereby were 
often kept back till the laſt Day of the Term, and then 
(for Want of Time) neceſſarily put off to the next 
Term, and fo on (with 8600 Management) from Term 
to Term. 


Beſ⸗ des theſe ſoecial Appointments, all enlarged Walks 
muſt come on, peremptorily, during the fr Week of 
bo Term. 


There are more Opixioxs of the Court, during this 

Period, upon important Points, than ever were given 
during the like Number of Years: And I do not re- 
member a ſingle Inſtance where the Determination did 

not give general Satis faction. In every Caſe which the 
Anxiety of Parties has carried to the Houſe of Lords, 
it has been unanimouſly affirmed. 
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Cro. Car. 


FP. 


Fo 


does not hold for omitting ſuch Arguments c/o/ed. And 


* pref. to 


ſufficient to juſtify it. 


| J know it is a Contempt of this Canct - to publiſh | 


by any Court in V. eSminſler-Hall, — State- 1 rials. 


Sis Joan STRANGE was obliged to omit many of the 
beſt and moſt intereſting Arguments; becauſe they 
were in Cauſes not adjudged, and therefore of no Uſe 
to the Public: But during 2his Period, that Reaſon 


mong the Queſtions decided, there are ſome that had 
$522 very long indeed. 


As the Public are already poſteſſed of S JoHN 
STRANGE's Reports, comprehending all my finſt, and 
a great Part of my ſecond Period, Thar is another Rea- 
ſon inducing me to publiſh mine in the Order I have 
choſen : Though 1 think the Authority of S1X HARE- 


BOTLE GRIMSTON, and the Reaſons he“ urges, are alone 


IN ANSWER to the * Queſtion.— 


Turs Difficulty alarms me moſt. 
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their Proceedings: It is againſt a ſtanding Order of 
the Houſe of Lords to publiſh Proceedings there, upon 
Appeals or Writs of Error. They ought to be pub- 
T lihed under authoritative Care and Inſpection: But 
s1NcE the Year-books, no judicial Proceedings have | 


been fo publiſhed, either by the Houſe of Lords, or 
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Licrxexs © the Chancellor and Judges. ae 
upon the Character of the Reporter any; without ſay- 
ing a Word of the Vork itſelf, or that the Licenſers 
ever /aw it. Such Licences (to allow and approve of 
the printing and publiſhing) took their Ri/e from the 
Neceſſity of a Licence to print, as the Law formerly 
ſtood ; and have continued in the ſame Form of Words 
(without any MET) ſince the Reaſon of them has 
ceaſed. 


I have 
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tempt; 
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Thin been aſſured, that sowe now poſſeſſed of j ju- 
dicial Offices have declared © The 


y never would ſign 
« one; becauſe it hangs out falſe Colours, and miſ- 


« leads thoſe who think it gives the * W 


8 Authority to > the Worx.” 


Sven a Lice nce, could it have been obtained, would 
ſtill have left my ReeorTs to ſtand upon their own me- 


rit : And I flatter myſelf that I am too well known 1 in 


VMiee minſler-Hall, to want a Teenie to my Cna- 


| RACTER. 


I had not the Impudence to attempt getting an Ap- 


probation of the Worx. It is impoſſible that the 
Judges ſhould find the Time or take the Trouble to 
reviſe it; or that they would do it, upon any Applica- 
tion whitideree: - 


| mented that the Uſage of Year-books hath ceaſed. ) 


(Which makes it the more to be la- 


Urox theſe Carfilderations. I have 0 to belles 


the Example of Mr. Juſtice Fos xk, and to in my 


Notes wir Hour — Leave or Licence. 


Thate: are: many Inſtances where Men who have pub- 


liſhed Matter relative to a Cauſe depending, or ſoon after 
it was over, have been puniſhed as guilty of a Con- 
moſt juſtly and wiſely, for many Reaſons : But 
a Publication of Reports at a Difance of Time, merely 
as Matter of Science, has not been animadverted upon; 


though within the Letter of the Law. Where they 


have been publiſhed ſurreptitiouſy, without Conſent of 
the Reporter, the Printers have been proceeded againſt 


civilly upon the Foundation of his Property; but 20 cri- 
minally: And after the ſurreptitious Edition has been 


ſtopped by an Injunction, the Book has been publiſhed, 
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Meaning remains to be ſeen. 


with Conſent of the Reporter, without Leave or Li- 
cence; and No MWotice taken, or Complaint made of it. 


I truſt my Excuſe, (as Mr. Juſtice Foſter did) to my 


INTENTION. If 1 find I have done wrong, or that I 
give Offence, I will certainly put a Stop to this Part, 
and ſuppreſs the other three. 


The Work muſt make it's own Way in the proſeſ. 


ſion. It's Merit conſiſts in the Correctneſs of the Srates 
of the Caſes. In zhis Reſpect, it muſt be of ſome Uſe; 
eſpecially when compared with other Notes. In all 
other Reſpects, I know it is very faulty: And I do moſt 
humbly beg Pardon of the Bar, and much more of the 


'Bixcn, for innumerable Injuries I muſt have done 


them, as to Language and Argument. I do not take 


my Notes in Short-hand. I do not always take down 
the Refriftions with which the Speaker may qua! ify a 
Propoſition, to guard againſt it's being underſtood uni- 
verſally, or in too large a Senſe. And therefore I cau- 
tion the Reader, always to imply the Exceptions which 
_ ought to be made, when I report ſuch Propoſitions as 
falling from the Judges. I watch the Sex/e, rather 
than the 7 ard; ; and therefore may often uſe ſome of 
my own. If I chance not to underſtand the Subject, ; 
1 can then only attend to the Words, and muſt, in 
ſuch Caſes, be liable to Miſtakes. If I do not happen 
to know the Authorities ſhortly alluded. to, I muſt be 
at a Loſs to comprehend (fo as to take down with Ac- 
curacy and Preciſion) the Uſe made of them. Un- 
avoidable Inattention and Interruptions muſt occaſion 
Chaſms, Want of Connexion, and Confuſion in many 
Parts of my Notes: which muſt be patched up and 


tied together as well as one can, by Memory, Gueſs or 
Invention; or thoſe Paſſages totally ſtruck out, which 
are ſo inexplicably puzzled, that no Glimpſe of their 
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PREFACE 


I am thoroughly aware of all theſe Faults. I ani 
conſcious too, that not Having had the good Fortune 
of acquiring that Knowledge in the Science of the 
Law, which is gotten only by a hicrative Experi- 
ence at the Bar, (from which I was very early remov- 


ed;) and not being bleſſed with the quickeſt natural 


Parts, I may have miſapprehended Topics and Allu- 
ſions; I may have made Blunders in the Senſe, by en- 
deavouring to rectify thoſe of my Pen. Theſe are Im- 
perfections which Diligence could not cure. I am only 


concerned, leſt my Errors ſhould be imputed, not to 


myſelf, but to thoſe whoſe Diſcourſes I may happen 
(through my own LEO) to miſrepreſent, 


Therefore let me; once for all, caution the Reader, 


eſpecially the young Student : 1 pledge my Credit and 


I have omitted all Caſes where the Queſtion turned 
upon Facts and ExIDENcR only ; or where the Order 
followed almoſt of Courſe, in Conſequence of Maxims | 
fully ſettled ; or was not conteſted. 


I have rd common 1 in ordinary crimi- 


Before 1 3 J muſt again entreat the Indul- 


gence and Forgiveneſs of the Bar, and ſtill more, of 


che Bancn, for the wrong I may have done them. 


e | It 


Character, onLy © that the Caſe and Judgment, and 
cr the Out-lines of the Ground or Reaſon of Deciſion 
are right. As to the Refi—1 took the Notes, for my 
own Amuſement and Uſe, as correctly: as I was able: 
where the Matter or Manner is liable to Objection, It 


may probably have ariſen from my Miſtake. 


nal Proſecutions; and, in ſhort, every thing which 1 


thought could not be of general Uſe : (though I took 
Notes of all theſe.) 
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ADVERTISEMENT. 


HE Bopy of this Book is calculated for ſuch as 
may be inclined to look into it at their Leiſure : 


The ABRIDGMENT, for ſuch as deſire only a Summary 


Account of the Determinations. 


The ronmr is therefore def; ignedly copious . For, 
* IM ERPECT Reports of Facts and Circumſtances, 
eſpecially in Caſes where every Circumſtance weigh- 


„„ 


A 


of all Science that dependeth upon the Precedents 
and Examples of former Times. 


* See Mr. 
Juſtice Fo- 


fter's Dij- 
eth Something in the Scale of Juſtice, are the Bane 9% # the 


rown-Law, 
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The LATTER Was meant to be as conciſe as the Nature 


of a complete Abridgment would bear. 


It is hoped, chat Nothing very trifling is inſerted i in 


the One; Nor 07 Thing very material omitted i in the 
Other. 


M EMO R AN DU M. 


' The Taz of the Principal Matters, or 1 of the 


this ſecond Edition of it. 


Caſe; contained in this firſt Volume, is ver much enlarged, 15 


In the former Edition, it bore the following Title“ A Short 
Rr RENE to the Principal Matters contained in it.” "Tis now a 


Full Abridgment : And therefore it would have been improper to 
continue to call it A Short Reference.” The Difference will 
appear, by Comparing the Articles of the two Editions with Each 
Other; as © Bail, Bank-Notes, Bankrupts, Baron and Feme, 


Biſhops, Common Recovery, Declaration, Demurrer, Deviſe, and 


other Titles, as far as Letter L. The _þfubfequent Titles were 
copious enough, in the Old Edition. 


The Abridgments of the SETTLEMENT=-Caſes remain in the 


Table, under Title Orders of Removal”: But it would have 


unneceſſarily enlarged the Bulk of this Edition, to have repeated 


them at Length, in the Body of it, when they (together with 
many others preceding and ſucceeding them) are now printed 


by themſelves, in a ſeparate Ryarta Edition. 
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the CASES conta 
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Rex v. Maurice Jarvis 148 Roberts v. Peake, 1 


Denn, ex dimifſ. Nutze, v. Purvis et al. 


e oy 41553 326 
St. John's Coll. Cambridge V. Todington, Whiſkard, Aſſignee, v. Wilder, 330 

Clerk, 138 Henry, Earl of Carliſle, v. Armſtrong 

Earl of Bath v. Abney, Spinder, e 333 

Trelawney, Bart. v. Biſhop of Wincheſter, |Rex v. White and Ward, 333 

219 Bond v. Iſaac, 339 

Goſs v. Nelſon, 226 Capron v. Archer, 340 


Pelly, jun. v. Royal- Exchange Aſſurance 


| Company, 341 
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| Michaelmas Term 
30 Geo. 2 1 7 56. 


The Court of KING's BENCH 


8 7 ww it -beeaine complete, on the 3d by of the 
= Term, as below,) was _— of 


(a) Lord Mansfield, | 

() Sir Thomas Deniſon, 
(c) Sir Michael Foſter, and 
(a) Sir John Fan Wilmot. 


{a) His Lordſhip was ſworn in, upon the 8th of No- 
vember 1750: And took his Seat upon the Bench, 
on the 11th of the ſame Month. . 


/ b) Mr. 7 aſtice Deniſon was ſro in, upon os PN" 


of February 1741 : : and took his Scat, the next 
Day. | 


(c ) Mr. Juſtice Foſter was ſworn in, upon the 22d of 
April 1745 : And took his Seat, upon the 1ſt of 


"= following, (being the firſt * of * 
Term 1745. ) 


{a) Mr. Juſtice Wilmot was ſworn in, upon the 1 rich 


of February 1755: and foo his Seat upon the 
Bench, the next Day. | 


3 Michaelmas 


— 
Dm 
Kü * 8 
— _— — 


| Friday 12th 


November 


1756. 


Michaelmas Term 1756. 30 555 2. B. R. 
Monday 8th November 17 56. 
His Majeſty's Attorney General, the Honourable 


William Murray, was, this Morning, called 


Serjeant 3 and about eight in the Evening, was 


ſworn in Lord Chief Juſtice of this Court, (in 
the Room of the late Lord Chief Juſtice, Sir 


Dudley Ryder, who died on 25th May 1756) 
before 1 4 Lord Chancellor (the Earl of Hard- 


wicke,) at his Houſe in Great Ormond-ſtreet, in 
the Preſence of the three Judges and of moſt 


of the Officers of the Court of King's Bench. 


His Lordſhip took the Oaths of Allegiance 


and Supremacy on his Knee; and the Oath of 


Office, ſtanding. Immediately afterwards, the 
Great Seal was put to a Patent, which had be- 
fore paſſed all the proper Offices, creating his 


Lordſhip BARON of MANSFIELD in the County 


of os hk to Him and the Heirs Male of 


bis Body. 


Thurſday 11 th W 1756. Lord Mangfeld 5 


took his Place, as Lord Chief * 


5 Raynard verſus Chace. 


Ils was an Action of Debt for a Penalty on 5 Eliz. c. 4. 
for exerciſing the Trade of a BREWER, without having 
ſerved an Apprenticeſhip. In the Declaration there were. 
two Counts. To the former © nil debet' was pleaded: 


And there was a general Verdict for the Defendant ; (viz, ©* That 


e the Defendant does not owe, Sc.“) But on the 2d Count there 
was a Special Verdict: Which was to the following Effect; viz. 


that the Defendant Chaſe and one Coxe, were, and have been, du- 
ring 


cc 
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ring all the Time charged in this Conn, Pains: in | the Trade; ; 
and that the Trade was carried on, and has been for 4 Years car- 
ried on, in their ſoint Names; that Coxe did ſerve an Apprentice- 
ſhip, &c; but Chaſe never did; and that Coxg 7s 4 working 


Brewer, and was paid a Salary for his Labour ; which Salary was 


always deducted, and allowed to him, previous to a Diviſion of the 
Profits; and the Entries at the Exciſe-office were in their joint 


Names: But that the Defendant John Chaſe NEVER exerciſed the 


Trade HIMSELF ; (which was wholly managed and carried on by 


Corxe;) but only ſhared the Profits, and ſtood the Riſques of the Part- 
_ nerſhip. And they find it to be a Trade within 5 Eliz. c. 4. 


Queſtion, on 5 Eliz. c. 4. & 3t. © Whether the Defendant Job 
«* Chaſe is within the Act, upon this ſpecial F — 


Mr. Morton pro Quer' N 


This Attempt to evade the Force of the Act by the Scheme of a 


 ParTNERSHIP worth a qualiſied Trader, would intirely fruſtrate the 
Intention, and is directly contrary to the Words of the Act. 


The ſhort af this Caſe is ,—Chaſe not being HiuszIr qualified, takes 
a PARTNER who 18 qualified which qualified Partner is the only 
nv Perſon in carrying on the Trade; and W never interfered 


There was the like Point before the Court 1 in P. 18 . . = R. 


Rex v. Driſield. 


But, per Deniſmn and Foſter Juſtices, that Caſe was never deter- 
mined : it went off upon an Objection to the Juriſdiction. 


Morton : - — But the Lord Ch. J. Lee then aid, « that he had 


never known a Perſon exempted from the Statute, who had not 
ow ſerved an Ae 2 


And as to his not interfering in the Trade, the Caſe of Zbbs qui 


tam, Oc, verſ. Young, reported in 2 Salk. 610. and in Carthew 102. 


and in 3 Mod. 313. is a Determination in point, and not to be di- 
ſtinguiſned from the preſent Caſe. 


Therefore he prayed Judgment for the Plaintiff. 
Mr. Biſhop contra, pro Defend”, ſaid, he would firſt cooker how 


this matter Rood before the Statute, with regard to the free- and 


unlimited Right that every Man naturally and legally had, of exer- | 
cifing whatever Trade he pleaſed; 2d 'y, The r that have 


been 


— 
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been favourably made upon it, in Extention of the Qualifications to 
exerciſe Trade; and 3dly, Diſtinguiſh this Caſe from the Caſes cited, 


And firſt, The Liberty of Trade is a natural and Common-law 
Right; and' was long unreſtrained. The Statute of 37 E. 3. c. 5. 
which fir/t reſtrained it, was very ſoon repealed by 38 Ed. 3. c. 2. 
And Lord Coke in 4 Inſt. 31. ſays, That ſuch Acts of Parliament 
never live long.” He cited the Caſe in 2 Bulſir. 186. Dominus Rex 
and Allen Plaintiffs, againſt Tooley, Defendant, as an Authority for 
him, tho' the Court did not indeed formally pronounce any final 
Judgment therein: And he alſo cited 11 Co, 53. the Caſe of the 
Taylors of Ipſwich. Secondly, The before mentioned Caſe in 
2 Bultr. 186. The King and Allen v. Tooley, proves the Conſtructions 
to have been favourable. TJenk. Cent. caſe 1 5. pa. 284. A pri- 
“vate Brewer is not within the Statute.“ Keihvey 96. pl. 6 proves 
that the Statute ought to be taken ſtrictly; being penal, and in De- 
rogation of the Common Law. And Judges have diſpenſed with 
the Rigor of it: As in Froth's Caſe, 1 Salk. 67. where 7 Years 
Apprenticeſhip beyond Sea, though without binding, was holden 
ſufficient. So Queen v. Maddox, 2 Salk. 613. S. P. accordingly : 
And the Court there call this Statute of the 5th of Elix. a hard 
Law. Comberb. 254. Rex v. Coller: per Eyre Juſtice, One Brother 
living with another 7 Years (at the Trade of a Tallow-chandler) 
though not bound, may ſet up the Trade. 1 Mod. 26, pl. 69. 
Dominus Rex v. Tarnith, proves too that this Statute ought not to 
be extended further than Neceſſity requires, 1 5 


Nov it is not found by the preſent Special Verdict, in the Affir- 
mative, * That this Man has occupied, uſed and exerciſed the 
Trade: But it is found, (on the contrary,) negatively, * That 
* he has Nor interfered in it; but it was wholly carried on by 


Coxe. And Hob. 298. ſays the Rule is, That Affirmatives 


in Statutes that introduce new Laws, imply a Negative, &c,” How- 
ever, here is an expreſs Negative. | Os 


Thirdly, with regard to the Caſes cited, — 


As to Rex v. Driffield, whatever was found in the Affirmative in 

that Caſe, is found in the Negative here. And as to the Caſe of 
Hobbs v. Young, there was no Partner ſkilful in the Trade; but only 
Servants : Whereas here, is a ſkilful Partner to conduct it; and the 
Servants are employed and ſet to work BY this Partner, who is ſkil- 
ful; and are nat employed and ſet on work by the Defendant. 


Then he added, (4thly,) ſome Arguments ab inconvenienti. 
Firſt, This will affect all great Undertakings : for it ſeldom hap- 


pens, in ſuch great Undertakings, that all the Partners are duly 
1 qualified, 
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qualified, in Strictneſs. 80 likewiſe, it would affect all Caſes a 


Erfants and Truflees are intituled to Shares of profitable Trades. 
So, where Creditors have Shares in them. 


And Apprenti 22 Ps, in great Breweries, are not, in Fact, uſual 
or cuſtomary. 


Mr. Morton, in Reply, d that the Rule of Conſtruction 


upon this Act muſt be uniform, with regard to all the Trades within 
| Mt; And Breweries cannot be diſtinguiſned from the reſt. 


Tn anfwer to Mr. Biſhop 8 Argument, He obſerved, 


| xt, It is of no Importance what was the Right before the Sta- 


_ tute: The Statute was made, expreſsly, to RESTRAIN en Right 
in future, for the Good of the Public. 


2dly, He ſaid, He did not want to cetind this Law : this Caſe 
is fully and completely within it, without ſtraining 1 it at all. Aud 
the Conſtructions that Mr. Biſhop calls favourable, in the Inſtances 
which he has cited, are no more than juſt and reaſonable upon the 
Circumſtances of the reſpective Caſes in which * were made. 


zaly, bs to the NzoaTive-Fiadiag in the gen Caſe, it 


amounts to no more than ** that this Man did not Mind bis — bo 
; FO he other Partner did, 3 


And as to ſetting to N it is plain that Cuxe is ſet to work by 
Chaſe : and, virtually, He ſets all the Servants to work. Indeed, 
Coxe is here both a Journeyman and a Partner to Chaſe : For Chaſe 
pays him has a Journeyman; and, beſides that, give him a Share of 
the Profits. And my Lord Ch. J. Holt's Opinion in the Caſe of 


= Hobbs and 2 dung is quite applicable to the preſent Caſe, 


4thly, He endeavoured to ſhew thatthe conftratig this Man to 


be within the Penalty of the Statute, could not be attended with 
any ſort of Inconvenience. 


Therefore He prayed Judgment for the Plaintiff. | 


As this. was the firſt Argument, it was expected (as of PA 


that it would be argued again: But Lord Mansfield gave his Opinion 
immediately, to the following Effect. 


| Lord Mans geld. Where We have no Doubt, We ought not to 
put the Parties to the Delay and Expence of a farther Argument; 

nor leave other Perſons who may be intereſted in the Determination 
of a Point ſo general, unneceſſarily under the Anxiety of Suſpence. 


ES The 
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The Defendant is to ſhare the Profits with Coxe, in Moieties ; 


and is liable to the Debts of the Partnerſhip : But it is poitively and 
expreſsly found, That during all the Time charged, He NeveR 


ACTED in or EXERCISED the Trade.” He was not, by the Terms 


of his Agreement, to Act in the Trade: The Other Partner was to 
do the Whole, and had a particular Salary on that Account. It is 


not found that either Coxe or any Servant under him was ſet to work 
by CuAsRH; nor that Choſe did any A& whatever of OY; the 
Trade: He was only concerned in 1 the Profit. 


Now though this may be, to SOME Purpoſes, exerciſing a Trade, 
in reſpe& of third Perſons who deal with the Partnerſhip as Cre- 
ditors, and within the Meaning of the Statutes concerning Bankrupts ; 


"_ the preſent Queſtion is, Whether 1t be exerciſing a Trade, 


** CONTRARY TO THIS Aer? 


I think Mr. Biſhop has laid his Foundations right, * extend- 
ing the ce Prohibition beyond the expreſs Letter of the Statute, 


uſt, This i is a penal Law; ; 
_2dly, It i is. in Reftraint of natural Right ; And 


CE It is contrary to the POET Right given by he Common 
Law of this Kingdom: I will add 


4thly, The Policy, upon which the Act was made, is, from Ex- : 
perience, become doubtful .—Bad and unſkilful Workmen are Ay 


proſecuted 


This Act was made early in the Reig n of Queen Elizabeth. Af- 


terwards, when the great Number of who took Re- 
fuge in England from the Duke D' Alva's Perſecution, had brought 
Trade and Commerce with them and inlarged our Notions, the | 
Reſtraint introduced by this Law was thought fo unfavourable, that 
in 33 Elig. in the Exchequer, 4 Leon. g. pl. 39. it was conſtrued 
away: For it was holden clearly, by the Judges, in that Caſe, (which 
_ Conſtruction, however, I take not to be law now,) that if One 

« hath been an Apprentice for 7 Years at any One Trade men- 


< tioned within the ſaid Statute, he may exerciſe any Trade named 


in it, though he hath not been an Apprentice 27; 


All theſe Obſervations only ſhew © That this Act, as to what 
inforces the Penalty of it, ought to be taken fridy.“ And ac- 
cordingly, the Conſtructions made by former judges have been 
favourable to the Qualifications of the Perſons attacked for cy al 

| 1 — | — ing 
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ung the Trade; even where they have not 22 ferred — 
ticeſhips. They have, by a liberal Interpretation, extended the 
Qualifications for exercifing the Trade, much beyond the Letter of 


the Act; and have confined the Penalty and Frauli, to Caſes 
f preciſely within the expreſs Letter. 


Let Us confider whether the preſent Caſe be within the Letter, | 
or even the Meaning of this Act. 


The General Policy of the act was to have Trades carried on, 
by Perſons who had Sill in them. 


Now here, the perſonal Skill of the Defendant PER no real 
Difference in the Caſe. For the Perſon who is ſkilful, acts every 


Thing, and receives no Directions from this Man : He neither did, 
nor was to interfere, a 1 


The Caſe _ Hobbs and Young is not parallel. There, the De- 
fendant, a /ingle Man, directed the whole Trade.; was the Maſter , 
and directed All the Servants. As between Maſter and Servant, no 
doubt, it is the Maſter, who carries on the Trade; and Nor 7he 
Servant. But in Hobbs and Young there was no Partnerſhip; nor 
(what is the diſtinguiſhing Character of the preſent Caſe) a mere 
naked ſharing of the Profits, and riſquing a Proportion of the Loſs; 
without his acting or 8 at all, in oy Manner whatſoever, 


1n many conſiderable Undertakings, it is abſolutely neceſſary to 
take in Perſons as Partners, to ſhare the Profits and riſque the Loſs. 
And the general Uſage and Practice of Mankind, ought to have 
Weight in Determinations of this Sort, affecting Trade and Com- 
merce, and the Manner of carrying them on. 


It is notorious that many Partnerſhips a are entered into, upon the 


Foundation of one Partner contributing. Induſtry and Skill, and ths 
other, Money. 


Many great Breweries and other Trades have been carried on for 
the Benefit of Infants and Reſiduary Legatecs, under the Direction 
of the Court of Chancery. 


Now if the Plaintiff's Conſtruction was to hold, the whole Di- 
rection and Decree of the Court of Chancery was Contrary to Law 
.and to an 2 Act of Parliament. 


So it is 77 HY practiſed i in other oreat Trades. The late Mr. 
Child directed his Buſineſs of a Banker, to be carried on for the 
Benefit of his Children and other Perſons, —Many other Inſtances 
might he mentioned. 


It 
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It would e the utmoſt Confuſion in Affairs of Trade and 
Commerce, if this Conſtruction ſhould prevail. 


On the other Hand, I ſee no Inconvenience: It is exaQly the 
ſame Thing as to the Trade, in every Iota, whether this Partner 
<* has or has not ſerved an Apprenticeſhip.” | 


T herefore I think the Defendant not liable to the Penalty of 


1 Eliz. 


Mr. Juſt. Deniſon ſaid, That this was a new Caſe. 


For though the Caſes of Rex v. Driffeld, and Adcock v. Gell, were 
indeed before the Court, yet 70 9 was delivered in either of 


thoſe Caſes, 


He concurred that it was not an 1 Exerciſe of the Trade within 
5 Eliz, 


The true Intent of that Act was, That no Man ſhould exerciſe 


any of thoſe Trades, unleſs He had Si in them. It has never 
been extended, by any liberal Conſtruction of it, in Point of in- 


forcing the Penalty. 


And the preſent Queſtion is, “ Whether this Man has exerciſed 
© the Trade, within the Meaning of it; ſo as to be liable to the 
* PENALTY,” 8 


Now it is cs foal e That He never did interfere in the 


_ * Trade, Himpelf.': In the Caſe of Hobbs v. Young, the Defen- 
dant was the Super-Intender of the work; and did exerciſe the 
Trade, without having any Skill in it —And this is the Point i in 
Queſtion, and the principal Determination, in that Caſe of Hobbs v. 
 Noung ; whatever elſe might drop from the Judges in giving their 
Opinion. But here, the Defendant never meddles at all; but leaves 
all the Management to a Partner, who had Skill: He himſelf never 


acted, in carrying on the Trade. 


It may be ſaid indeed, « that Chaſe is liable to 8 Statutes « of 
© Bankrupts,” True: But the Conſtruction of theſe Acts, made 
for the Benefit of the Bankrupt's Creditors, is very different from 
the Conſtruction of this probibitory and penal Act; which ought to 
receive a ſir: EonſtruQion, in Point of extending the Fenalty. 


W for theſe Reaſons, and thoſe oiven by the Lord Ch. 


Juſt. He held © That this was net an exerciſi 5 the Trade within 
Lie-. 


2 Mr. 


2 


2 
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Mr. Juſt. Foſter concurred ; and ſaid, He had prepared Himſelf 


to give his Reaſons af large: But as the Lord Chief Juſtice had 
gone through them fo fully, and inforced them in ſo clear and ſatiſ- 
factory a Manner, He would only, zn general, declare his Con- 
currence. | | | 


Mr. Juſt. Wilmot was of the ſame Opinion, 


By the Court unanimouſly Judgment was given for the Defendant, 


REGULA GENERALIS. 


THE Court declared, That all enlarged Rules to ſhew Cauſe, 


which were made in the laſt Term, ſhould be moved before the 


laſt Week of the preſent Term ; Unleſs Leave for poſtponing them 
ſhould be particularly applied for, and granted: And this Rule to 
; prevail hereafter, in all future Terms, in the ſame Manner . 


Monday 1 5th November 1756. Lord Mansfield took the Oaths ; 


He was (as is uſual) ſworn firſt and alone. - 


| Roades ver/us Barnes. 


upon Simple Contract; To which Plea there was a bad Re- 
plication, and a Demurrer to that Replication : Conſequently, the 


- Queſtion was only upon the Validity of the Plea, 


After a long Argument for the Defendant in ſupport of the Plea, 
The Court, without hearing the other Side, held the Plea bad in 
Subſlance: And fo, they ſaid, it had been determined in this Court, 
laſt Hilary Term, in a Caſe of Atherly v. Evans. A promiſſory 


Nite cannot be pleaded. in Bar to an Action upon Simple Contract: 
Though a Bond may, becauſe it extinguiſhes the Debt. One Bond 


cannot be pleaded to an Action brought upon another Bond, 


5 . 3 = N 1 
Judgment for the Plaintiff. 


| D | | Rex 


Tueſday 16th 


November 


| 5 „„ F | 1756. 
HF HIS was a Plea of a ſated Account, pleaded to an Action 


10 Michaelmas Term 30 Geo. 2. 
lrg nal Rex very. F onſeca. 
ber 1750. 


N R. Norton, on Behalf of the Proſecutor, ſhewed Cauſe againſt 


diſcharging the Defendant's Recognizance. 


This was a Recognizance entered into by the Defendant and two 


other Perſons, upon his removing this Indictment (which was for 


an Aſſault with intent to raviſh) from Hick" s Hall, where it was 
Ry found. 


The Defendant ka been tried, convicted, and fined in this 


Court ; and had paid his Fine, 


After which, Mr. Morton had moved to diſcharge the Defendant's 
Recognizance ; it being a Recognizance at Common Lade, and all 
the Terms of it having been complied with. For he inſiſted, 


I, That it is not within the Statute of 5 2 6 M. & M. 6-13; 
C2. being from the Court of Oyer and Terminer, not from the 


Seſſions: And this Statute relates only to Indictments found af t,, 


See ons. 


2dly, That the Principal is here bound, as well as the Securities : 


Thercfore alſo, it is not within the ſaid At: which requires only | 
I -o Nansen ne, without the Principal. | 


3Zadly, I he Sum is alſo Atkeret : For it is not a Recognizance in 
20 l. but in 100/, Himſelf, and each Security 50 1. Therefore for 
this Reaſon too, it is not within the ſaid Act. In Proof of which, 


he cited 2 Salk, 564. Regina v. Ewer; where a Scire facras was brought 


on a Recognizance taken before a Judge, upon granting a Certiorari 


to remove an Indictment from the Seſſions of the Peace, in the Sum 


of 4ol. whereas the Sum preſcribed by the Statute, is 20 J. And 7 
Lord Ch. J. Holt, held this Recognizance to be good at Common 
Law; but not to be a e according to this Statute. E 


M. 1 5 0. 2. B. R. Rex v. Sidney, was alſo cited and relied upon. 


by Him, as in Point to the preſent Caſe. 


8 EW to which: Mr. Norton urged, 


Iſt, That the Court at Hich's Wall | is both a Court of Oyer and 
Terminer, and ALSO a Court of Quarter Seſſions. And as tothe 
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2d and 3d Objections. The Defendant has availed himſelf of 


this Recognizance; and has, xp it, removed the Record: And 


therefore he ought to be bound by it, as by a proper Recognizance, 
And Sidney's Caſe was, He ſaid, upon different Circumſtances, 


Here, he is not to depart the Court wir HOT LEAVE: There- 
fore the Court will firſt oblige Him to do Us Juſtice, and pay the 
Coſts, in the ſame Manner as if the Recognizance had been re- 
gularly taken under this AQ. h 


N. . The Scflions at Hick's Hall ſit in heth Cape Z. of 


Seſſions of the Peace, and alſo of Oyer and Terminer; and they draw 


up their Orders with the One Title, or with the other, according to 


the DEGREE of the offence ; (viz. Common Aſſaults, and Offences | 


: of a low Nature, under the Title of a Court of Seſſions, and Aſ- 


ſaults with Intent to raviſh, Riots, &c, and Offences of a high Na- 


ture, under the Title of a Court of Oyer and Terminer :]) And the 


Certiorari's are directed accordingly, And the preſent Certiorari 


was directed to them AS a Court of Oyer and Terminer. 


And accordingly, Mr. Morton's Rule for diſcharging the Defen- 
dant 8 Reccognizance, was made abſolute, * 


Macrow wt Hull. 


H E Defendant's Ge ſhewed Cauſe againſt ha Court 8 


The court looked upon the Caſe of Rex v. dung to be m 
Point: 


V. Poſt. pa. 
Rex v Lyon, 
13th February 


1704... 


granting a new Trial upon payment of Coſts; which had 


been moved for, by the plaintiff's Council, upon the Foot of the 
Verdict's being againſt Evidence: (Which Verdict was for the De- 


fendant; and, conſequently, the Application to ſet it aſide, had 


been made on the Part of the Plaintiff, ) 


Mr. juſt. Bie- (who 3 the Cauſe) 8 it to be an Ac- | 


tion of Treſpaſs, extremely frivolous ; but ſufficiently proved, He 
ſaid that the Defence was a very ſtrong One indeed, in Mitigation 


of Damages ; but yet was NoT a ſuffictent Denial of the Treſpaſs : 


However, he thought the Action ſo trifling, frivolous, and vexations, 
that he ſhould have thou gat ny Damages to have been enough. 


5 | Whereupon 


ſo that, in Strictneſs, the Verdict was undoubtedly againſt Evidence. 
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Thurſday 
Nowember 


1750, 


| Whereupon The Court held, that, NOTWITHSTANDING 27's Be- 


ing a Verdi AGAINST Evidence, (which in general is a * 
Reaſon for ſetting aſide a Verdict and granting a new Trial,) yet 
the Action appearing, in 1078s Caſe, to be frivolous, trifling, and 
vexatious, and the REAL Damages little or none, they ought to re- 
fuſe, and accordingly did refuſe to ſet aſide the Verdict: And 


Lord Mansfield added that it would even be a Cruelty to the 


Plaintiff, to grant his Motion; As he muſt pay the Coſts of the 


former Trial, if he ſhould prevail in it; and yet could hope for 
ſuch very ſmall Damages Upon a New One. 


Rule diſcharged. Vide Poft, ba. 54. Farewell v. Chaffey, 8. P. accord”. 


18th Harriſon Knt. Chamberlain of London ver, Godman, 


R. Serjeant Poole and Mr. Eliab Harvey ſhewed Cauſe againſt 
the OY of a Procedendo in this Cauſe. 


It came into this Court, vpon the Return of a Habeas Corpus cum 
Cauſa, directed to the Mayor, Aldermen and Sheriffs of London, 


commanding them to bring up the Body of the Defendant, toge⸗ 
ther with the Cauſe, Se, 


The Retro was to the following Effect, viz. That there is a 


Cuſtom in London, © that if any ancient Cuſtom, hard and defeftive 


« in any Thing newly ariſing, wants Amendment, the Mayor and 


« Aldermen, with the Conſent of the Commonalty, have always, 

e appointed fit Remedy, for the Common Good of the Citizens: 

So as ſuch their Ordinances be conſonant to Faith and Reaſon, 

and in no Wiſe prejudicial to the King or his People, nor repug- 

 * nant to the Laws or Statutes of England,” And that the Cuſtoms 
of London are confirmed by Act of Parliament, F R. 2. 


They hen certify, that there is within the City of 1 a 
1 Company of Butchers; and that at a Common Council holden on 


the 27th of June 20 G. 2. the Lord Mayor, Aldermen and Com- 
mon Council made an Ordinance, © That whereas many Per- 


* ſons who exerciſe the Trade of Butchers, have obtained Freedoms 


* of oTHBR Companies, by Redemption or otherwiſe ; by Reaſon 
«© whereof the Company of Butchers is much diminiſhed and fallen 


« into Decay; For Remedy THEREOF, It is Ordained That every 


« Perſon, not being already free of the City, occupying, uſing or 
5 exerciſing, or who {hall ocupy, uſe or exerciſe the art, Trade 


— A of a Butcyer within the ſaid City or its Liberties, ſhall 
| „ 


* 


r 
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© take upon Himſelf the Freedom of the en of Butchers ; 
« and that no Perſon now uſing, or who ſhall hereafter uſe or exer- 


« ciſe the Trade of a Butcher within the ſaid City or ' Liberties, 
„ ſhall be admitted into the Freedom of the ſaid City, by the 


cc 


Chamberlain thereof, of or in any OTHER Company than the ſaid 
« Company of Butehers : Provided always That every Perſon not 
« being already free of the ſaid City, who are or ſhall be intitled to 
Freedom of any OTHER Company by Patrimony or Service, {hall 
* be ADMITTED znto This Company of Butchers, upon payment 

of alike Fine and Fees as are uſually paid upon Admiſſion of a 


0 Child or Apprentice.” 


And that it was then and there further enacted, * That if an 


0 Perſon or Perſons, (except ſuch as are already free, &c,) i ary 


(c 


uſe the Trade of a Butcher, not being free of Ta1s Company of 


e Butchers, He, &c, ſhall pay 5 1. And Directions are given how 
"0 Penalty of 51 thall be levied, and alſo concerning, Colts. 


They hos further certify e That the Defendant was ks, on 


© an Action brought againſt him in the Mayor's Court of Lon don, 
« for the Penalty of this . 


Upon this Return; Mr. Williams, on Bebalf of the Plaintiff . 
the Mayor s Court, had moved for a Procedendb. = 


Mr. Serjeant Pool and Mr. Eliab Harvey, of Conn for the De- 


fendant, objected to this By-Law, as being a bad one: And they 
| principally relied on the following Objefion to it; viz, © That it 
© was a By-Law in RESTRAINT of Trade; and therefore could 
* not be good, WITHOUT ſetting forth a SPECIAL and PARTI- 
„ CULAR Cuſtom to ſupport it;“ Which is NoT done by the preſent 
Return. And they argued, that this By-Law is by no Means ſup- 


ported by the Authority which is ſet forth in the Return, as it's 


Foundation; viz, © A Cuſtom to apply fit Remedy for the Com- 
e mon Good of the Citizens, where any ancient Cuſtom, hard and 
s defetive in any Thing newly arifing, wants Amendment : For 
neither is here any ſuch ancient Cuſtom ſet forth, and ſpecified, 


which wanted Amendment ; nor any hardſhip or Defect ſtated ; 


Nor is there any Pretence to ſay that this is * a Matter newly ari- 
ing; Ner does the Return ſo much as even alledge, either that 


there was any ſuch ancient Cuſtom wanting Amendment, or any 
Hardſhip or Defect, or that the Subject of this By-Law was a Mat- 


ter newly ariſen, 


The Caſes adduced by Each of them in Proof of their Poſitione, 


were as follow: : 


E That 


—— En 
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That it is a bad By-Law, and void, as being in RESTRAINT 


of Trade, appears by Waganer's Caſe, 8 Co. 125. a. b. 


Therefore it is bad, without a Cuſtom to ſupport it. Bid. 
Point. 


Yet xo Cuſtom is here 1 for Support of any Reſtraint of 


Trade at all: And therefore the Court cannot take Netice that there 


7s any ſuch Cuſtom. 2 Strange 1187. Sir Jobn Hartop v. Hoare & 


a. The Court could not judrcally take Notice © that every Shop 
« in London is a Market Overt;” that Cuſtom Tc! being found nor 


ſeated. 1 Strange 187. Argyl v. Hunt (there cited) is in Point, to 


the ſame purport. 5 Med. 108. Robinſon v. Greſcourt is in Point 


with the preſent Caſe. Carthew 75. Watſon v. Clerke. The Court 


cannot, ex Officio, take Notice of the Cuſtoms of London. Salk. 


125. Hodges v. Steward, the fourth Reſolution, is very ſtrong to the 
ſame Purport. And Co. Lit. 175. b. proves the ſame Poſition. 


Now here, though the general Clio * to make By- Laws” is 
ſet out; yet, the particular Cuſtom e to make ſuch a By-Law as 


** 2007 1 is, in Reſtraint of Trade, is Nor ſet out. 


As to the Caſe of Wannel v. Camerar” Civit' Londen, in 1 Strange 


675. There the particular Cuſtom was ſet forth, as appears upon 
ſearching the Record of that Caſe : (Though it has been called, as 


cited from Sir J. S. a Caſe in Point.) In Sir T. Raym. 289. Player 


v. Vere, The By Law made for the better and more regular Order- 
ing of Cars and Carts, was holden to be good: But in 1 Ro. Abr. 
364. pl. 5. (enter Payne v. Hawghton) a By-Law for en the 


Liberty of the Trade of a Carman, was holden bad. 
Mr. Milliams and Mr. Norton, on the other side, argued for the 


Procedend, and conſequently for the Validity of the By-Law. 


This, they aid, is not a By-Law in RESTRAINT of Trade : 
I's only in Regulation of it. And the Court wiLL take Nori |? 
of the Cuſtom of London, That no Man can exerciſe a Trade in 


« London, without being free of the City, and of ſome Compa any 
*© of it.“ 2 Stowe, B. 4. c. 9. 


We have N a Cuſtom, © That we have Power to alter 


« and amend any ancient Cuſtom, and to appoint fit Remedy for 


cc 


45 Defect 1 in it.“ 


1 Strange 675. 1s this very Caſe, in the Joiners Company: And 


there is zo Return there mentioned or hinted at, of any particular 
Cuſtom ; 


the Common Good of the Citizens, where there iS Hardſhip p_ 
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Callom; though it is indeed returned " That by the Cuſtom, no 
66 Perfon can be free of the City, without being free of One of the 
2 Companies.“ 


\ 


In 5 Co. 62. Chamberlain de Londres Caſe, The 8 about 


bringing Broad-Cloths to Blackwe/l-ball to be ſearched, &c, was 
| held a good By-Law : And yet there is no particular Cuſtom ſet 


forth, on which to found the By-Law, 


In 2 Rol. Abr. Tit. By-Laros, pa. 365. bl. 9.“ That none ſhall 
« make, or uſe a Hot-Preſs in nee is no particular 
Cuſtom, on which the By-Law is founded: Yet it was holden a 


good By-Law. 


8 Co. 126. 4. Waganor's Caſe, and alſo Sir T. Raym. 288. Player 
v. Vere, prove that Cuſtoms in London may partially reſtrain Trade. 


They admitted that a particular Cuſtom impowering them to 
make this particular By-Law, is not minutely ſet out : But at the 
ſame Time inſiſted, that they had ſet forth enough of a particular 
Cuſtom, to warrant this by-Law. For it is ſet forth, “ That if 


any ancient Cuſtom, hard or defective, &c, wants Amendment, 


© the Mayor and Aldermen with the Conſent of the Commonalty, 


have by Cuſtom a Power of appointing fit Remedy for the Com- 
* mon Good of the Citizens: So as, &c.” Which is a general 

Power of making By-Laws by Cuſtom : And this Power, confirmed 
too by Act of Parliment. 


Now the preſent By-Law falls within the Proviſion of this 
general Power. 


he Subſtance of this By-Law is, © That no Butcher by Trade, 
though free of the City, ſhall exerciſe this Trade in the City, 
without being free of the Butchers Company.” And it was both 


2 Hardſhip and Dee, that 58 r 40 ſo, 8 i/ly to this By- 


Law. 


Here is a Cuſtom hoy; « to reſtrain ALL grown or growing 
« Evils, within the City:“ Which is a Cuſtom 7o reſtrain Trade. 
And there are Hundreds of a ak in London, founded upon this 
general Power, 


And Wannell's Caſe, is, in Subſtance, in Point : It is a general 
Return of an Authority to make By-Laws under their general 


Power; and the ſame Sort of By-Law with the preſent one, is eſta- 5 


bliſhe d as a good One, 
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Lord Mansfield : J ſuppoſe it is a Slip in the Return. 


I don't take the Objection to be © that it is neceſſary that it 
* muſt be a particular Cuſtom to make a particular By- Law:“ But, 
* that there is no general Power here ſhewn, under the Cuſtom, to 
lay ſuch a Reſtraint upon Trade.“ 


This By-Law zs a Reſtraint of Trade; and not a MERE Regula- 


tion of it: The Preamble don't pretend it to be made to regulate 
the Trade ; but merely for the Benefit of the Butchers Company. It 
is founded upon the general Power of making By-Laws in the City 


of London. 


Now under a GENERAL Power to make By-Laws, it is certain, 


that a By-Law cannot be made 70 RESTRAIN 7; rade. 


And by the general Cuſtom of Linden, every Freeman may ex- 


erciſe any Trade, without being free of a particular Ys Which 


this By-Law requires Him to be. 


The Caſe i in 1 Strange 65 5. Wannell's Caſe, is not a full State of 
the Pleadings. But it appears that the Return ſtated © that no 
<« Perſon could be a Freeman of the city, till he was a Member of 


© one of the Fraternities ;” then ſtated a Power to make By- 


Laws; (but how that Power was ſet out, don't appear :) Then the 
By-Law itſelf is there ſet out; which profeſſes to be a Regulation of 


Trade, and recites © that ſeveral Perſons not free of the Joiners 


Company had exerciſed the Trade of a Joiner in an wnſ#:/ful and 
* fraudulent Manner, which could not be redreſſed whilſt ſuch 
0 Perſons were not under the Orders and Regulations of the Com- 
e pany;” and zherefore it enacts that no Perſon ſhall uſe that 1908s 


who 1 is not free of the Company. 


The Dy Law for ordering and diſpoſing of Carts and Cars, in 
Sir Tho. RO 288, 289. is a mere ny of Trade. 


And as this 8 to aca By-Laws to refrain Trade, is xo 
ſet out, in the preſent Caſe, We cannot preſume it, from any printed 


Book, or any other way whatſoever. We cannot take jzd:c:a/ No- 


tice of any particular Cuſtom ſupporting ſuch a By-Law as this; 


when no ſuch particular Cuſtom is fet out: And it certainly is not 
good under the general Power, which is ſct out. 


Mr. Juſt. Denton concurred, that the court could not take Jus 


dicial Notice of any ſuch patiula Cuſtom to warrant this By-Law, 


without it's being /t out. 
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And the Cuftoni i ſet out, of a . * 1 any hard” 
ce Or defective Cuſtoms,” is not ſuffcient : For here is zo hard or 
defective Cuſtom particularly ſet out. And every Man, free of the 


City, had a Right to ſet up any Trade: Which original Right is 


here taken away by this By-Law. 


Indeed they may make Wan to regulate Trade but not to 
refrain it, unleſs they have a particular Cuſtom to ſupport ſuch By- 


Laws. As to the Caſe of the ordering and diſpoſing of Carts, Cars, 
Carters and Carmen, in Raym. 288. Player v. Vere, That was a By- 
Law for Regulation of Trade, and Prevention of Nuſances in the 


Streets and Lanes: But his is a By-Law to RESTRAIN Trade, not. 
warranted by any particular Cuſtom, Therefore he held 1 it bad. 


Mr. Juſt. Fofter concurred ; and «An to the lame Efea. 
Mr. Juſt Wilmet expreſſed Himfelf to the ſame Purport. 


By the Court unanimouſly, The By-Law was holden a bad One: 


And tbe Rule for ſhewing n 0 1 a e . not 


<< go, was . 


Rex on Killioghall. 


M NY Ht Poole and Mr. Clayton ſhewed Cauſe againſt 4 


Rule which had been moved for by Mr. Norton, © to quaſh 
« 4 Preſentment or Inquifition found by the Grand Jury of the 
County of York, at the general Seſſions of Oyer and Terminer, 


. « for that County: :” Which Mr. Norton objected to, as being 
coram non Judice; For, he ſaid, the Grand Jury had no Autho- 
rity to make ſuch a Preſentment, or find ſuch'an Inquiſition, under 
| their GENERAL Charge from the Judge of Aſſize; whatever miglit 
be the Caſe if the Judge had particularly direded and preſided 


over an Inquifition of this kind, upon the nn of the Coroner. 


The Fact found, was That the Mare of bn Killinghall : 


« Eſq; was the Cauſe of the Death of one Wilkam Stelling; and 


„ was of the Value of 101.” 


tt happened that the Coroner bad not taken any Wiegen at 
all, upon this Death: So that the Lord of the Manor, finding Him- 
ſelf likely to loſe his Deodand, had made this Application at the 
Aſſizes; where the Grand Jury found this Inquiſition or Preſent— 
ment; which was afterwards removed hither,” by Certiorari. 


Mr. Serjeant Poole and Mr. Ciayton endeavoured to ſupport | E 
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This Inquiſition, they ſaid, before a Grand Jury is n 


(which a Coroner's Inquiſition i is not;) and therefore does No Body 


any Injury. And as the Coroner had taken none, at all, upon the 


preſent Occaſion, this Metbod was neceſſary to be taken, in order to 


come at the Deodand. 


1 H H. . 2 . Of Deodands, ſhews moſt expreſsly 


that this may be done, before Commiſſioners of Gaol Delivery, 


Oyer and Terminer, or of the Peace, if omitted by the Coroner, 80 
does 1 H. P. C. 414. in treating of Inquiſitions; where Laughton's 


Caſe, H. 37 Elig. is cited; and it is ſaid to be © inquifible before 


the Juſtices of Oyer and Terminer ; yea, or of the Peace; and 
85 that it had been adjudged accordingly, M. , 16 50, in Greeve' $ Cale. 


3 Inft. 55. c. 8. Note b. in Margine, makes a Difference between 
10 055 taken before the Coroners, and Inquiſitions taken before 
Juſtices of the Peace, as to having a Traverſe. 


2 Ro. Abr. 96. pl. 3. proves that an Indiment mey be taken be 


5 fore Juſtices of Peace, and of 1 and Terminer, 


2 Leu. 140. Rex v. Purer is in Point, © that the Coroner's 
2 Omiſſion may be ſupplied by Commiſſion of Inquiry; or the 
<« Juſtices of Peace, or of Aſſize may inquire of it, without Com- 


* miſſion,” 


2 H. H. P. C. 58. cap. 8. concerning the Coroner 1 his Court, 


and his ene in Pleas of the Crown, proves that Grand Jurics | 


have this uriſdiction 1 in Caſe the Coroner neglects it. 


PE: © Fo 59. Ad idem. It is there ſaid © that Juſtices of 
Peace, or Oyer and Terminer, or of the King's Bench may in- 
« quire, if the Coroner do not: But that THAT Preſentment is 
* traverſable ; which the Preſentment of the Coroner of a Felo de : 


4 . is nat. 


Upon theſe Authorities, hes: faid; my Lord Falconbridge (the 


Lord of the Manor) was adviſed to take this Method: But the 


judge of Aſſize (Mr. Juſt. Birch) declined to meddle with it, or 


to have the Inquiſition taken before him particularly, or to give 


any particular Direction about it. 
They added theſe Caſes alſo, 1 Fentr. 3 52. in the Note at Bottom. 


Poph. 209. Anon” : and S. C. (apparently,) in Noy 87. It ay 


be done brfore Juſtices of Peace 1 /entr. 181, 182. Stanlack's 
_ Caſe. If a Coroner omits to inquire, this Court may do it, as 


2 1 4 ſu preme 


N 
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ec ſupreme Coroner of England; or may make Commiſtoners to 
„ inquire: Or Commiſſioners of Oyer and Terminer may inquire. 


But then it is not 24 pp viſum Corports ; and therefore may be 
" traverſed. bs 


5 1 Mr. Norton contra. 
This is a Fiefentinent ex parte; and a -Prefentment of intitling, 


I SECRET. © 


The Caſes cited only prove, „e That, in Default of the Coroner's 
having inquired, the Juſtices of Oyer and Terminer, and of the 
Peace, ney make the Ry" ; and that it is traverſable. 


* 


1 They ſay „ That we end not have verse the Coroner 8 In- 


3 


ec 


cc 


+ ol 


** verſe; and therefore can't he injured by it,” 


But will it be ſaid * that the putting a Man to a Traverſe, is 720 
” Injury ? 


verſes ; and condemns ſecret * and Qthices, 


publickly and openly found. 

Lord Mangfeld. By expreſs Statutes. 

And I remember a Caſe of the late Duke of Buckingham s Heirs ; 
directed to be given: : Though, in en Notice is not neceflary, 


Therefore I think this Inquiſition can t be aper. 


Mr, Juſt, Deniſon : . Ithink it cannot be l. 
Mr. Jt F ofter - ' Lam of the ſame Opinion. 


Rule to > quaſh the Preſentment made abſolutg. 


in order to found an dict and een Claim; and all tranſacted 


jr ac * (Which, however, I deny: ) © But this we wey tra- 


4 Toft. 196, 197, 198. enters » banal into ha Subject of Tra- 


3 | Now this is an Office of haus, z and therefore ought to be 


where, upon Application to the Court of Exchequer, Notice was 


And Inquiſiions before the Coroner ars / traverſable. [*. 2 H. K 
P. C. 416. where that Author declares his own Opinion accordingly, ] 
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Saturday 20th 


November 
1750, 


Tante 2 3d 


November 


1756. 


Friday 19th Novemb. 17 56. 


MEMORANDUM, On this Day, The GREAT SEAL was 
put into CouMiss1oN; being delivered by his Majeſty (immedi- 
ately upon the Earl of Hazpwicks's Reſignation of it,) to SIR 
Joun WiLLEs Lord Ch. J. of the Common Pleas, SIR S1DNEY 


STATPORD SMYTHE third Baron of the Exchequer, and SIR 


JohN EarpLey WILMOT youngeſt Judge of this Court: Which 
prevented Mr. Juſtice WiLMoT from fitting much in is Court, 
during the Remainder of the Pu Term and the Whole of the 


two ſubſequent Terms. 


Oppenhein qui tam wver/. Harriſon. 


HE Procedings were ſet afide for Irregularity in the want 
of an Attorney's Name being duly ſet to them: It appearing 
that although they had the Name of a regular Attorney, in Fact, 
{et to them; yet it was fo ſet, WITHOUT any Authortty ow Him. 


And the Court allo granted an Attechnent againſt one Hobin, 
who acted as Attorney for the Plaintiff, and had ſo put Mr. 
Granger's Name (an Attorney of this Court) without Authority or 
Leave from Mr. Granger. 


Cooper and another, Aſſignees of William Johns a 


Bankrupt, ver/. Chitty and Blackiſton Eſquires, She- 
niffs of London. Fil. 27 G. 2. Kot. 869. 


HIS Cauſe was twice argued: Ir came firſt before the Court, 
on Monday gth June 1755 ; and again, upon Tueſday the 


16th Inſtant, It was an Action of Trover brought by the Aſſignees 
of William Johns, a Bankrupt, AGAINST the SHERIFFs of London, 


who had taken and ſold the Goods of Johns in Execution under a 
Fieri facias which had ſued againſt Johns, at the Suit of one Mil 


iam Gage. 


On the Trial, a fpecial Caſe was ſettled: 
Which Caſe ſtates, That Johns was regularly declared a Bankrupt 


on the Sth of Decemb. 1753. And as to the Reſt, the following 


Times and Facts were ſtated; viz. That on the ach of December 
1753. one Godfrey obtained Judgment in the Common Pleas, 


againlt the ſaid Jabus; and on the ſame Day (th December 175 3 : 


Execution 
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Execution upon the ſaid Judgment was taken out againſt Him b 
Godfrey, and the Goods ſerzed by the Sheriffs, under it; That Johns 
committed the Act of Bankruptcy 47h December 1753, and on the 

' $th of the ſame December, a Commiſſion of Bankruptcy was taken 
out againſt Him ; and on the very ſame Day, the Commiſſioners 
> of Bankruptcy executed an ASSIGNMENT ; and afterwards, viz. on 
the 28/ of December, a Bill of Sale of the Goods was made, by 
the Sheriffs. The Plaintiffs are the Aſſignees under the Commil- 
1 ſion: The Defendants are the Sheriffs of London, who ſeized the 


Goods under the Execution. 
Ihe Point was, Whether the Aſſignees under the Commiſſior : 
of Bankruptcy can maintain an Action of Trover, againſt the SHE“ 1 


RIFFS (who executed this Proceſs under a regular Judgment and 
Execution ;) for ſeiging the Goods, under a Fieri facias iſſued and 
executed after the Act of Bankruptcy was committed; and ſelling 

them, after the Aſſignment was executed, 


The Counſel, who argued for the Plaintifls, made two Que- Argument for 
ſtions, vig. - : 44 | . the Plaintiffs, 


ut, Wnosr Property the Goods were, when ſeized by the She- 
riffs, by Virtue of this Fieri facias ; | 5 4 na 


2dly, Whoſe Property they were, when sol D by the Sheriffs. 


1ſt Queſtion. After the AF of Bankruptcy, they ceaſed to be 

the Property of the Bankrupt Himelf, they ſaid ; whereſoever elſe, 
the Property might be, between the Act of Bankruptcy and the Aſ- 

ſignment. | . „ Ts „5 


his Relation to the Act of Banruptcy is like that of Admini- 
| firations to the Time of the Death: And they cited Kiggil v. 
Player, 1 Salk. 111. as S. P. with the preſent Caſe, exactly. 


The utmoſt that the Bankrupt Himſelf could be pretended to 
have, was a ſpecial property, defeafible by the Aſſignment. It is 
like the Caſe of a Diſtreſs for Rent ; where the Seizor may ſell the 40 
Diſtreſs, after 5 Days; but. if the Money be paid within the 5 
Days, he can't ſell: So that in the Interim, the Right is defeaſible. 


| Here, the Plaintiffs have declared as Aſſignees under the Com- 
miſſion of Bankruptcy : Therefore their Intereſt veſis as from the 
Time of the ACT of Bankruptcy, 


Tf the Bankrupt Himſelf had delivered the Goods to a Stranger, 
it had been the ſame Thing : The Stranger would be anſwerable 
F mmm nn N 
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Sheriffs execute Proceſs at their Peril: They are ebe civi- 
liter, for what they do upon . 11 H. 4. 90. 14 H. 4. 25 


A Man may, without his own Fault, be poſſeſſed of a Horſe 


which has been ſtolen : But nevertheleſs he is anſwerable, civiliter, 


to the true Owner, for it. 


The Sheriff had no Charts to take any Goods in Execution, 


but the Goods of the Defendant : If he does take any other Goods, 


he is a Treſpaſſer. 


In Writs of Execution, it is at their Peril, if they take another 
Man's Goods. In Carthew . Hallett v. Br 'Tis ſo laid down 
by Ch. J. Holt, expreſely. 


Now theſe were Goods of the Aſſignees. And they may main- 
tain an Action, either againſt the Plaintiſ in the Cauſe, or the She- 


riff, ox the Yendee of the Goods: And the Sheriff is the propereſt 


Perſon, againſt whom to bring the Action. 


The Gif of an Action of Trover i is the ConvERstoN : : The Find- 


17g is not the material Part. 


"ad they Cited Gti N Y prize Caſes, of Actions brought by ü 
Aſſignees of Bankrupts : . 


M. 11 C. 1. Trover by Fan & al. 1 of Daniel, a 
Bankrupt, v. Rewzſe, a Serjeant as Mace of the City of London; 
S. P. with the preſent. Lord Ch. J. Pratt held the Action maln 


tainable. 


The 8. p. was ah before Fad Ch. Juſt. Lee, in a Caſe of Blox- 
Holm, Aſſignee of Mills a Bankrupt, v. Oldham & al. at the Sittings 
after Tr. 1750. at Guildhall: In Trover againſt a Sheriff, and the 


former Plaintiff, and the Vendee, (all of them. together.) It was 
_ objeRted © That the Sheriff ought to be acquitted : But over- 


ruled; and Verdict againſt all three. 


The elaine there was before the Commiſi Jon, but AFTER the AcT 
of Bankruptcy. 


The ſecond Queſtion W Wheſe the Goods were, at the TIN 


or THE SALE,” The Writ only commands the Sheriff, © to 


* {ell the DEFENDANT's Goods :” And if he ſells the Goods of 


another Perſon, it is a CONVERSION. | 
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It is beyond Doubt, that the Aſſignment has Relation to the AF 
of Bankruptcy : And the Aſſignees ſtand in the Bankrupt's Place, 


this. 


from that Time. 1 Ventr. 193. Monk v. Morris and Clayton proves 


Here then the Af nees had all 7 the 8 4 the Bankrupt 


bad, at the Time of bis Act of Bankruptcy. Conſequently, the 46 
folute Dominion was in them: And the Sheriff could not, Ar rRR 


ſuch Aſſignment, ſell them, as the Defendant's, Indeed Sheriffs 
ſeldom do, in Fact, ſell the Goods, without Indemnity. But the 
Sheriff has here committed an Error, in ſelling them at all: For 


they were not the Defendant's. He might, it is true, have ſum- 
moned a Jury to inquire © Yhoſe Goods they were.“ But ſtill, ven 
their Verdict cannot affect the Ri ght of the true Owner of the Goode: 


The Point ak Near backwards, does not at all affect the 
Queſtion, as to the SALE. For the Aſſignment w was Prier to the 


SALE, though not to the Seigure. 


And they affirmed that the Sheriff not only might, but even 


ought, in this Caſe, to have returned“ Nulla bona: That would 


have been the proper, and the true Return. And if it had been 
diſputed, he then might have brought the Money into Court. There 
is a Caſe, of Rex v. Brein Bailiff of the Savoy, 1 Keb. 90 1. where 
the Goods were claimed under a Bill of Sale; the Sheriff returned 
NMulla Bona; and the Money was Ordered to be brought into 
Court by the Sheriff; and the Return to be made agreeable to the 
Event of a Trial of the Validity of the pretended Bill of Sale, after 
; ſuch Validity ſhould be tried i in an Action, 


10 the preſent Caſe, the Defendants knew of the An 


' BEFORE bey SOLD the Goods; whatever they might do, when 


they ſeiſed them, And they could not poſſibly be obliged to ſell 


them: It is contrary to an expreſs Act of Parliament, which veſts 


the Property in the Aſſignees, So that here the Sheriff has ſold the 
Goods, not of the Bankrupt, but of the Agnes. 


| And ſuppoſing that the Plaintiff may bring an Action againſt the 
Plaintiff in the original Action, ox againſt the Vendee of the 
Goods; yet they ſeem, both of 'em, to have better Excuſes than 
the Sheriff has; and are more innocent. Therefore why ſhould the 
Aſſignees be turned round to them, when they can undoubtedly 
maintain either Treſpaſs or Trover againſt the Sheriffs, who have 
ſold the Goods; which is a Converſion, and will ſupport an Action 


of Troyer ? That the Plaintiffs have this Election, to bring either 
a2 — 1 Treſpaſs 
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Treſpaſs or Trover, appears from Cro. Eliz, 824. Biſhop v. Lady 
Montague, and Cre. Jac. 50.9, C. 


Therefore they concluded that the Action was well brought. 


Argument for The Counſel who argued for the Beten the Sheriffs, agreed 
3 that the Matter would turn upon the Solution of the two Queſtions 
1 made by the other Side. 


As to the firſt Queſtion, They ſaid it would be very hard, if this 
Action ſhould lie AC AIxST the SüERIF FSH; and they be put to con- 
trovert the Act of ä which is a Matter not at all within 

their Knowledge. 


bey argued that the Sheriffs ſhall not be conſidered as Wroxo- 
Doers: And to prove it, cited 1 Lev. 95. Turner v. Felgate, Raym. 
73. 8. S. 2 Sider f. 126. 8. C. and 1 2 822. 8. C. 1 Lev. 173. 
Bayly v. Bunning. 1 Siderf. 271. 8. C. and 2 Keble 32, 33. 
8. E. 


The only Acts of the Sheriffs that can be conſidered as a Carrer. 
7 Jon, are the Acts of Sezzure and Sale. 


Now they were compellable by the Writ of Fieri facias to ſeize 5 
the Goods and levy the Debt. 


For TILL the Commiſſion and Aſſignment, the Property Was in the 
Bankrupt : And it did not 14 858 that a Commiſſion EVER WOULD 
be taken out, 


I Salk. 108. Cary v. Criſp, is expreſs i in u Peine « that the Pro- 
* perty is in the Bankrupt, 0, Aſſignment,” It was there reſolved 

that the Property of the Goods is not transferred out of the op 
rupt zl. Aſſignment. 2 Str. 981. Braſſe & & 4. v. Dawſon & 


accord. 


** 


e. 173. Baily v. 3 ns was for the Officer „ 
He being obliged to execute the Writ; and could not know of the 
Act of Bankruptcy, or that any Commiſſion would ever be ſued : 

And the Sheriff was holden not to be liable, although he had No- 


tice of the Aſſignment. 


1 Siderf, 272, S. C. The Taking was holden lawful, 


 Coaberk, 123. Lechmere v. Therowgood. The Officer ſhall not be 
ox a Treſpaſſer, by Relation. 3 Med. 105 8. C. 1 Shawer 
12. 8. C. 

The 


© PIE. 
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The Commiſſion of Bankruptcy makes no Alteration, TILL Ar- 
went: And AFTER Aſigument, there ſhall be a Relation, ſo far as to 
avoid all meſne Acts of the Bankrupt, and even f over-reach this 
Judgment-Creditor. Thus far, they admitted, 


But they inſiſted that the Action ought not to have been brought 
againſt the l 


The Sheriff is to ſerze, ſell, and return bis Writ. In Proof of 


this, they cited 2 Ld. Raym. 1072, 1074. Clerk v. Withers. 1. Salk. 
322, 323. 8. C. (3d Point.) 6 Mod. 293, 299. S. C. 1 Siderf. 29. 
| Harriſon v. Bowden, Cro. Eliz. 23 . Mount ney v. Andrews, 1 Ro. 
Abr. Execution 893. Letter B. pl. 2. Diyer 98. 6. and 99. a. § 57, 
and the two Caſes there cited in the Margin. And Cro. Eliz. 597. 


Charter v. Peeter. From all which Caſes, it appears that the 
: SHERIFF | is not liable to be moleſted. 7 


1 Salk, 321. Kingſdale v. Mann proves that the Serzure is the 
Eſſential Part of the Execution: And an Execution is an entire 


Thing; and cannot be Popped, after It is once OO. 2 Show. 79. 
Corkram v. Mellye. 1 4 


And 1 the Sheriff had ſeized. theſe Goods, the original Plain. 

tiff, (William Godfrey) could oblige the Sheriff to return his Writ.: 
And yet, upon the Principles advanced, the Sheriff muſt be put 

under the greateſt Hardſhips. And he had No METHOD fo make 


the Aſſignees of the Bankruptcy to give him any Aj /lance towards 
Proving the Act of Comes wt 


Indeed the Execution i is 1 though the Writ be; never returned. 


5 Rep. 90. 4. He's Caſe: (iſt Reſolution.) 


The only Return the Sheriff could make muſt be, That he 8 
e bad levied the Money:“ (which could only be by Sale.) There- 


fore he was OBLIGED fo ſell. Conſequently the $66.4 will not make 
him a Wrong-doer, by felling. 


The following Caſes, they Laid, were in Point for them; viz. 
F 2 173. Baily v. Bunning. 2 Keble 32, 33. S. C. 1 Siderf+ 


S. C. 3 Lev. 191. Philips v. Thompſon. 1 Show. 12. Lech- 
mrs & al v. Thorowgood & al. Comb. 123. 8. C. 3 Mod. 236. 


S. C. and Cole v. Davies & al, 1 Ld. Raym. 724. per Halt in Point, 


a8 againſt the Sheriff, moſt expreſ y. 


And the preſent Plaintiffs may have an \ adequate and complete Re- 
wit _ the cu in the 39 Action. 


H 8 As 


„ 
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As to the Caſes cited, The Gentlemen who have argued on the 
other Side, put it upon the Queſtion, © Who had the Property of 
*« the Goods.” 


Now the Property was in the Bankrupt, at the Time of the 
Execution: It was NOT in Abeyance ; as it is in the Caſe of an Ad- 
miniſtration. CITY is an Anſwer to the Caſe of Kiggil v. Player.) 
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The Sheriff | is not in the Caſe of a Stranger. For he was 
OBLIGED #0 execute and return the Writ. 4 


Fares as” on 4 
1 - _ 


Indeed the Sheriff is to execute the Writ at his Peril; and 
Carthew 38 1. is ſo: The Reaſon is, becauſe the Sheriff may impanel 
a Jury, to inquire © whoſe the Good are.” But here, there were 
no Means for the Sheriff to indemnify himſelf : The Goods were 
undoubtedly THEN the Goods of William Johns; - even though he 
had then committed an Act of ane 


— 
Ie ir aa ani. a 
by FREY 


| 


The Aſſignees have not a Right to recover the SPECIFIC Goods; 
but only Damages. 


T reſpaſs will lie againſt the Plaintiff in the orginal Adtion, even 
before he receives the Money : : though Trover indeed would not, 
ill AFTER, 


It is not certain that an Action will lie e againſt the Vendee of the 
Sheriff — 


As to Vanderhagen' 8 Caſe, it is not ot ſufficiently clear, how i it was; 
or r why it was determined. 


But as to the Caſe of Bloxham v. Oldham, Mr. Henley did not * 
inſiſt on the Objection, That the Action would not lie againſt 
the Sheriff,” becauſe it would nt help his Client: For in that 
Caſe, the Sheriff, and the Plaintiff in the Original Action, were 
Both of them Defendants. And the Caſe of 1 Leo. 173. was not 
indeed by Lord Ch. J. Lee, thought appoſite to that Caſe : But it 
was not over-ruled by Him. And the Goods were certainly the 
Goods of the Bankrupt, till Aſſignment. —_ 


* N. B. Mr. e EV was Counſel for the Defendant in that 
| Caſe of Bloxham v. Oldham, agreed, That the Objeftion 
4e againſt the Sheriff's being a Defendant,” was NoT zn/iſked 
upon; becauſe the Plaintiff in the Original Action (who was 
alſo a Co-Defendant with the Sheriff there) had indemnified _ 

le 
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the SherifF: So that 1t was, 3 a Point quite immaterial to 
the Plaintiff; (who was at All Events liable to the Action.) 


They added, that this was a Point of great Conſequence to all 
Sheriffs and Officers : On the other Hand, Creditors cannot be in- 


jured, though Sheriffs ſhould be excuſable, and the Original Plaintiff 


only ſhould be liable to the Action. 


As to what has been faid of Security taken by the Sheriff, —The 


Court can take no Notice of a Sheriff's taking Security; nor can 
they ſuppoſe Him conuſant of a private unknown Act of Bank- 


ruptcy: And it would be very bard if an innocent Officer ſhould be 
hurt by Retroſpection and Relation, 


They agreed that this Execution may be avoided, . as againſt the 
Original Plaintiff: 2 Strange 981. Braſſey & al. v. Dawſon & at. 


is a Proof © that it may.” But they denied it, as to rendering the 


Officer liable to an Action: For He is  excuſable; as appears from 
i the Caſes before cited. 


As to the ſecond Queſtion. —The Foundation of this Action of 


Trover, is Property in the Plaintiff, at the Time of the Seiſure; 
and a Tortious and Illegal Att of Converſion: For without both theſe 
| Circumſtances, 4515 Action will not lie. 5 


No the Pacerary is in the Razixaner, TILL Aſignment : 5 
And the ſubſequent Sale cannot make the Sheriff a lis Korn b 


y 5 
a fititious Relation. Raym. 161. Bilton v. Jobnſon Sa. The 
0 Relation of a Teſte ſhall not Juſtify a T ort. 


It 18 aid that * this Relation 5 is given by Aa of W 


But there are no Words i in the Act of Parliament that can make the 
| Sheriff a Wrong-deer. | 


Ir the ſeiſure was lawful, the Sale was fo too. 2 Ld. Raym. 


> 
1074, 1076. Clerk v. Withers, Cro. Tac. 515..Sly v. Finch. Cro. 


Elig. 440. Boucher v. Wiſeman, March 13, Parkinſon v. Colliford 
al Executors of a Sheriff. Cro. Car. 539. S. C. 


1 Jones 430. 
8. C. Hob. 206. Speake v. Richards, Cro. Eliz. 237. Mounteney v. 


Andrews, The Law confiders the whole Execution, as one entire 


Act: The intermediate Days are only allowed for the Sake of the 


Sheriff. Conſequently, He may execute the Whole at once: He 
may ſeiſe, and fell directly. The Execution is an entire Thing; 


and can not be flopped. Cro. Eliz. 597. Charter v. Peeter. 6 Mad. 


293. Clerk v. Withers, Therefore the on ſhall be Protected, 


Suppoſe 


Michaelmas Term 20 Geo. 2. 
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Reply. 


Suppoſe an Action ſhould be brought . the Sheriff for the 
Money. He might avail Himſelf perhaps by ſpecial Pleading; pre- 
vided He was able to make out the Facts he ſhould ſpecially plead : 
But how could He be able to prove the Act of Bankruptcy, Trading, 
or Aſſignment; to all which, He is in entire Stranger? Therefore 


it would be hard to ſuffer ſuch an Action to be maintained againſt 


Him, But all theſe Matters are in the Privity of the Original Plain- 
tf: Againſt 09m, therefore, the Action ought to be brought, 


It is Leid, Om the Sheriff acts at 115 Peril” 


But it is admitted that the Method of impanelling a Jury would 
be no Protection to Him, 


The Counſel for the Plaintiffs replied, That it is ſtated © That 


the Afignment by the Commiſhoners of Bankruptcy was e 
< to the Bill 4 SALE by the Sheriffs.“ 


The Sheriff's being low a reſpon ible Perſon, and therefore 


moſt likely to be made Defendant, is the very Reaſon why He 


* to be liable to the Party Who has received the Injury. 


The Finding, or even the T; aking Poſſe e/ſion of Goods found, is 10 


Wrong: But tis the CONVERSION that makes the Perſon a Tort- 


Feaſor. 


They admitted that the Sheriff is not 1 for the Irregu- 
larity of a Judgment: (For He is bound to execute the Command 
of the Writ.) But if He take the Goods of ANOTHER PERSON, in- 


Nead of the Goods of the Defendant, He zs anſwerable for THAT. 


It has been Gaid indeed, that © they were at THAT Ti ime the 


885 Goods of the Bankrupt Himſelf. ” 


But be the TAKING AY or not lawful, yet here is an a&ua! 
CoNVERSTON, an aftual D1sPos1T1ON of the Goods : Which 


makes him A Treſpaſſer ab initio. 


It bas likewiſe been ſaid, that * the Court will protect the She- 
ce riff.” But the Relation goes back, quite up to the ACT of 4 Bank- 


 ruptey. 


They denied that the 1 is ſo entire that the Sheriff can 
not ſtop in it, after Seiſure and before Sale of the Goods. Suppoſe 


the Sheriff had confeſſedly ſeiſed another Perſon's Goods, ſhould He 
te obliged to el them ? Dalton“ Mee of SY ſays 0 The She- 
— 


3 Re Fave 
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« riff may impanel a Jury; and ter that, ſhall not be liter: 
e“ able. Now here He might either have impanelled a jury; or 


have kept the Money in his Hands, or brought it into. Court, till 


the Property of the Goods had been determined. 


They admitted the general Principle of the Caſes cited on the 
Head of Executions ; but denied the Application of them to the 
preſent Caſe, They alſo denied the Principle, “ That a Sheriff 
« (hall never be a Tort-feaſor ly Relation: For, He ſhall in ſome 


Caſes be lo; as were He takes the Goods with a bad Or iginal In- 


| tent ol. 


As to Batly v.  Bunning, They endeavoured to diſtinguiſh it. In 
order to which, they remarked, that there is 20 Finding of an 
ACTUAL Converſion, or of what could be called ſo by the Court : 


It is only a Demand and Refuſal; which is ov Evipencs to a 


Jury. And the Opinion of the Court there went upon the Taking ; 
which they held to be legal: Whereas here is an AcruAL Conver- 
ian ſtated. An Action would lie, One would think, againſt the 
Yendee of the Sheriff, in Point of Reaſon : And the Praftics does 


ſtrongly ſupport it; for Nine in Ten of theſe Actions are brought 


againſt the Vengees of the Sheriff, 


In the Caſe of Bloxham v. Oldham, there was a very material 
Difference, © Whether the Sheriff ſhould have a Verdict for Him, 
or a Verdict againſt him: For in the one Caſe, He would re- 
cerve Coſts; in the other, He muſt pay them. 


The Plaintiffs had no Right to call upon the Sheriffs, TILL the 
ReTurRN of the Writ: And they might hen have returned 


_« Nulla Bona.” Therefore this is not ſuch a hard Caſe upon the 
Sheriffs, as is ſuggeſted. And this is not the only Caſe where the 


Sheriff is to act at his Peril: For! in taking of Bail, Gc, He muſt 
5 ſo, as well as ere. - 


If the Sheriff had returned“ Nulla Bona, 4 the Onus land 
would have lain upon the Original! Plaintiff. 1 


In the Caſe of Turner v. Felgate, the Sheriff was certainly. ex- 
cuſable, by Virtue of his Writ. 


In the Caſe of Cole v. Dante: & al 1 in 1 Ld. Rom. 724. The 
Goods were fold before the Commiſſion and Aflignment. For the 
Caſe is there put, of a Commiſſion and Aſſignment, both of them 
SUBSEQUENT to the Sale of the Goods. The Words are, If He 
ſeizes AND ſells,” and THEN a Commiſſion is granted, and the 
" * Goods affigned, the Aſſignee max maintain Trover againſt the 


I 1 BY Vendee : 8 
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* Vendee ; But No Action will lie againſt the Sheriff, becauſe 
he obeyed the Writ,” But our Reaſoning in the preſent Caſe is 
founded upon the Sale's being an unlawful Act. 


In the Caſe of Braſſey & aP v. Dauſon Gal there was no Af- 


ſignment, e to the Seizure. 


They did not deny that the Bankrupt had in the preſent Caſe, a 
Sort of Property, a defegſible Property, in Him at the Time of 


taking the Goods. But in the Caſe of Clerk v. Withers (reported 


in 6 Med. 290. and in 1 Salk. 323. and in 2 Ld. Raym. 1072.) the 
Defendant in the Action had the whole rndefeafible Property in 


Him; and the Sheriff ought to have gone on: But that Caſe is not 


applicable to the preſent Caſe; where the Property Was only de- 


feafþ ble. 2 
As to the Caſes cited from 10. 206. and March 13. | They * = 


to them. 


The Time allowed to the Sheriff makes no Difference, (They 


| faid ; ;) becauſe He has done Wrong. 


And however entire a Thing an Execution, in general, may be; | 


Vet here it was irregularly executed. 


The Truth of the Return of 10 Nulla bona, ” nh this Cale, 4 


pends 208 the preſent Queſtion. 


It is very frequent for Sheriffs to be intangled in Difficulties about 


their Returns. Here, he might have taken a Writ de Proprietate 


probands.. 3 
Bailey v. Bumi turned upon the 7 Ui. 
Lechmere G al v. Thormogood only proves © That the Goods = 


were in Cuſtodia Legis,” And ſo they were: But to the Pur- WF 
| poſes of the Law; which, in the preſent Caſe, is for the Benefit of | 
the Creditors of the e Bankrupt. | 


Conra ADVISARE VULT, 


And now (T ueſday 2 3 Novem. 17 56. ) Lord MansF1ELD, deliver- 


ed the Opinion of the Court; and ſaid they were All agreed, as 
well his two Brethren then preſent i in Court, as his Brother Vilmoti; 
(who. was at preſent engaged in another Place,) in their Opinion. 


There are few Facts eſential to this Caſe ; and it lies in a nar- 
row Compaks, 


1 He 


i 
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He then flated the Caſe, (which ſee in p. 20. ante :) And v was 
very particular in ſpecifying the Dates of the ſeveral Tranſactions. 


The General Queſtion is, Whether or no the Action is main- 


< tainable by the Aſſignees, againſt the Defendants, the Sheriffs, who 
40 have taken AND $0LD the Goods.“ 


It is an Action of TRoveR. 


The bare Defining the Nature of this Kind of Action, and the 


Grounds upon which a Plaintiff is intitled to recover in it, will go a 


great Way towards the Underſtanding, and conſequently towards 
the Solution of the Queſtion in this particular Caſe, 


In Form, It is a Fiction: In SubRance, a Remedy to recover the 
Value of Perſonal Chattels "WRLIY converted by another to his 


_ own Uſe. 


The Form ſuppoſes ts Defendant may have come Aion by 


the Poſſeſſion of the Goods. 


This Action lies, aa has bien waa] in many Caſes where, in 


Truth, the Defendant has got the Poſſeſſion lawfully. 


Where the Defendant takes them wrongfully, * D Treſpaſs, 
The Plaintiff, if He thinks fit to brin 


Hence, if the Defendant delivers the Thing upon Demand, No 


Damages can be recovered 1 in his Action, for having talen it. 


This is an Action of Tort: And the whole Tort conſiſts i in the 
wrongful en, wn 


» 


Two Things are neceſfary to be proved, to intitle the Plaintiff to 
recover in this Kind of Action: 1ſt, Property in the Plaintiff ; and 


: 2dly, A wrongful Comver ſion, by the Defendant. 


As to the firſt, It is admitted in the preſent Caſe, that the Pro- 


perty was in the Plaintiffs, as on and from the ath of December, 


(which was before the Seizure,) by Relation, 


This Relation the Statutes concerning Bankrupts introduced, 7 
avoid Frauds, They veſt in the Aſſignees, All the Property that 
the Bankrupt had, at the Time of what I may call the Crime com- 
mitted, (for the old Statutes conſider him as a Criminal :) They 


make 


g this Action, waves the 
T reſpaſs, and admits the Poſſeſſion to have been laufully gotten. 


— _ 7 wn earn agar oo ot — 
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welke the Sale by the Commiſſioners 200d againſt All Perſons who 
claim by, from, or under the Bankrupt, after the Act of Bank- 
ruptcy; and againſt all Executions not Served and Executed before 
the Act of Bankruptcy. 


Diſpolitions by Proceſs of Law are put upon the ſame Foot with 
Diſpoſitions by the Party: To be valid, they muſt be completed be- 
fore the Act of Bankruptcy. 


Till the making of 19G. 2. c. 32. If the Fate had bond 


de bought Goods, or negotiated a Bill of Exchange; and there 


upon, or dener ee in the Courſe of Trade, paid Money to a fair 
Creditor, after He himſelf had committed a ſecret Act of Bank- 


ruptcy, Such bond fide Creditor was liable to refund the Money to 


the Aſſignees, after a Commiſhon and Aſſignment : And the Pay- 


ment, though. really and bond fide made to the 1 was avoided | 2 


and defeated by the ſecret Act of Bankruptcy. | 


This is remedied by that Act, in Caſe No Netice was had by the 
Creditor, (prior to his receiving the Debt,) © That his Debtor was 
” become a Bankrupt, or was in inſolvent Circumſtances. 8 


Therefore as to the fir Point, It is moſt clear, that the Hop 
perty was in the Plaintiffs, as ON and from the ath of December, | 


waen the Act of Bankruptcy was committed, 


Kal, The only Queſtion then is, Top Whether the Defendants. are 
guilty of a wrongful CONVERSION,” 


That the Converſion itſelf was wrongful, is manifeſt, 


The Sheriffs had 10 Authority to SELL the Goods of the Pia 

_ tiffs; but of William Jobns, only: They ought to have delivered 
theſe Goods to the Plaintiffs the Aſſignees. Upon the Foundation 
of the legal Right, the Chancellor, even in a ſummary Way, would 


have ordered them to be delivered to the Aſignees. 


It 18 adnitted on the Part of the Defendants, That the innocent 
YVendee of the Goods ſo ſeized can have no Title under the Sale, but 


is liable to an Action; and that Godfrey the Plaintiff would have 
no Title to the Money ariſing from ſuch Sale, but if He received it, 


would be liable to an Action to refund. 


If the Thing be clearly wrong, the only Queſtion that remains 


is © Whether the Defendants are exciyanie, though the Act of 


Converſion be 
Though 


ef 
8 
BE. © 
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Thoagh. the Statutes concerning Bankrupts reſcind all Contracts 
and Executions not completed before the Act of Bankruptcy, and 
veſt the Property of the Bankrupt in the Aſſignees by Relation, in 
order to an equal Diviſion of his Eſtate among his Creditors, yet they 
do not make Men Treſpaſſers or Criminal by Relation, who have in 
noceutiy received Goods from Him, or executed legal Proceſs, not 


knowing of an Act of Bankruprey That was not neceſlary, and 
would have been unjuſt. 


3 he Injury complained of by this Action, for which Damages 
are to be recovered, is not the Ps Ge but the wrongful Converſion. 


The Aſſignment was made upon the 8th of December ; the Sale, 
not till the 287 of December; the. Return, not till the Octave of 
Saint Hilary, (which i is the 20th of 7 N 5 


The Sheriff acts at his Peril; ad! is anfwerable for any Mi nab . 


| Infinite Inconveniences would ariſe, if it were not lo. 


At the Time of the Sale and Return, it was more notorious 
that theſe Goods belonged to the Plaintiff s, than it could pro- 
bably have been in the Caſe of any third Perſon ; | becauſe Commil- 


ſions of Bankruptcy and the Proceedings under them are public in 


the Neighbourhood, and indeed all over the Kingdom. 


This Converfion 1 is 20 Days after the Aſſignment. 


The Defendants have here made a direct falſe return: They 
have returned © That they took the DEFEXDANT's Goods, &c.” | 
whereas they were, (at the Time cf the Return,) notoriouſly the 


Goods of the ASSIGNEES, when they were taken, They certainly 


might, and ought to have returned, Nulla bona;“ which was the 
Truth: For the Goods taken, were, beyond all Manner of Doubt, 
the Goods of the Aſignees, at the Time 1ehen the Sheriffs cob them ; 


and the Bankrupt could have no Goods, after the 4th of December, 
when he had committed an Act of Bankruptcy, They would 


have been juſtified by the Truth of the Fact, if they had made 
this Return: For the Bankrupt neither had nor could have any 


Goods of his on, at that Time. It is arguing in a Circle, to ſay 


That they could not return Nulla bona, becauſe they were obliged 
* to ſell; and __— were obliged to bell, becauſe they could not 


* return Nulla bona.” 


The Seizure is, here, out of the Caſe : For the Point =; this Ac- 
tion turns upon me n CoxvxRSI ON. 


"K- ES Therefore 
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Therefore We are All of Opinion that the Plaintiff is intitled to 
recover, in this Action. . 


But Objections have been made, by the Gentlemen who have 
_ argued this Caſe on Behalf of the Defendants. 


It has been ſaid That the Execution is entire ; for the Debt is 
diſcharged by a Seizure in H. fa. That, being entire, if once law. 
| fully begun it muſt be completed; for Goods taken by a Fr. fa. ſhall 

be fold by the Repreſentative of the Sheriff.“ 


That they ſhall be ſold, though the Plaintiff dies; and the 
Money ariſing by the Sale ſhall not be recovered back by the De- 
fendant:” Which is the Caſe of Clerk v. Withers, 1 Salk, 323. 
2. La. Raym. 1072, 8. C. and 6. Mod. 290. S. C. 


„That a Writ of Error i is no Superſedeas.” 
« That the Sale by the Sheriff ſhall not be avoided againſt the 


Vendee, by a ſubſequent Writ of Error and Reverſal :' Which * 
; the third Point 1 in Matthew Manning” 8 Caſe 1 in 8 Co, 96. e 


Anſwer. All this is true, (and upon the plaineſt Reaſon,) 3 


e the Plaintiff and Defeadant, Parties to the Judgment in 


Conſequence of which the Execution iſſues; but no way applicable 
to the Caſe of a third Perſon. 


None of theſe Caſes authorize the Sheriff fo fell hs Goods of a 
THIRD Perſon : And it is admitted that the Vendee is not protected, 
here; becauſe, at the Time of the Sale, the Sheriff had no TE. 
to fell Tee | 


[He how went minutely through the Caſes; ſhewing the G 
upon which the Determinations proceeded, 2s againſt the Parties to 
the Judgment, who are bound by it and every THO done 1 in Con- 


= ſequence of it.] 


= But the Argument Grin theſe Principles to FE preſent Caſe, is 
this: Here the Taking was lawful; and therefore the Sheriff was 
bound to complete the Execution, by a Sale.” Anſwer. The 

a, are not true; and if they were, the Concluſion would not 
ollow 


The Taking was not lawful; 3 they were then the Goods 
of a third Perſon. - 


But 


452 
RR. 


— 
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But if the Taking were lawful, the Sheriff ought not to go on to 
a Sale, after a full Diſcovery that the Goods then belonged to a 
third Perſon. 


To prove the Taking lawful, and that therefore the Sheriffs ſhall 
not be liable to an Action, were cited the Caſes of Bailey v. Bun- 
ning, reported in 1 Leon. 173, 174. 1 Siderf. 272. and 2 Keble 


32, 33. [V. Ante 24, 25.] Lechmere v. 7. Brot good, in Comb. 


123. 1 Shower 12. and 3 Mod. 236. [V. Ante 24, 25.] and Cole 
v. Davies & al, 1 Ld. Raym. 724. 7 Ante 25.] 


The Fallacy of the Argument from the Authority of theſe Caſes, 
turns upon uſing the Word ** fh, Equivocally in two Senſes. 


To ſupport the Act, It is not lawful : But, to excuſe the Miſtake 


of the Sheriff through unavoidable Ignorance, It ig lawful. Or, 


in other Words, The Relation introduced by the Statutes, binds 
the Property: But Men who act innocently at the Time, are not 
made Criminal by Relation; and therefore they are excuſable from 


being puniſhable by Action or Indictment, as Treſpaſſers. What 


they did, was Innocent, and in hat Senſe, lawful : But as 4 
Ground to ſupport a wrongful Converſion, by Sale after a Com- 
miſſion publickly taken out and an actual Aſſignment made, It was 
„„ V 1 


1 In the Caſe of Bailey v. Bunning, the Goods were clearly bound 
115 che Teſte. It is beſt reported in Levinz. The Queſtion referred 
by the Special Verdict was upon the TAKING ; vi. Whether 


the Party was guilty in the TAKING :” and the Court excuſe the 


_ Bailiff for his innocent executing his Writ. The Caſe of Philips v. 
 Thompſen, in 3 Levinx 192. expreſly ſays ** that this Reſolution in 

the Caſe of Baily and Bunning was only in Excuſe of the Bailiſ 
PF By CN pt 


S:derfin does not ſeem to know what the Court was going upon: 


For the Court tied it up to the Taking ; whereas he does not ſeem 


to diſtinguiſh between the Trover and the Treſpaſs. [V. 1 Siderf. 


The Caſe of Lechmere v. T, horowgood is heft reported in 1 Sho. 


12. And this Report (which is the only clear State of it in any of 

the Reports) puts it /ingly upon the making the Officers, who had 
good Authority and took the Goods lawfully, Treſpaſſers by REL A- 

nr ä ey 


TCamber- = 
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Comberbach, in giving the Jopontxr of the Court, which is 
the only ſenſible Part of his whole Report, (tor it is plain to me, 
that he did not underſtand the /ormer Argument on the former Day, 
which is the firſt Part of his Report of the Caſe,) agrees with 
Shower ; and ſays that © the Court were of Opinion that a Con- 
* ſtruction ſhould not be made, to make the Officer a Treſpaſſer by 
« Relation: For the Taking was lawful, at the Time.” But He 
muſt be miſtaken in the firſt Part of this Report: For Lord Ch. 


Juſt. Holt could never ſay That the Property of the Goods is 
. < veſted by the Delivery of the Fer: acids; ; and the Extent for 


cc the King afterwards comes too late.” No Inception of an Exe- 


cution can bar the Crown : This Matter was lately very fully diſ- 


cuſſed 1 in the Court of n in the Caſe of the King and Cotton. 


As to the Caſe of Cole v. Davies & 4, reported in 1 Ld. Raym. 


724. «© That 2 Action will lie againſt the Sheriſt, who, after the 


BE; Bankruptcy, ſeiſes and ſells the Goods, under a Fieri facias to him 
directed; (which is there ſaid to be ruled by Lord Ch. Juſt. 
Holt at Niſi prius, in Hil. 10 Wil. 3.) Theſe Notes were taken in 
10 W. z. when Lord Raymond was young, as ſhort Hints for his 


own Uſe: But they are too incorrect and inaccurare, to be relied on 
as Authorities. The Note ſtates four general Reſolutions upon 


Evidence, in a Trial at Ny privs; but does not ſtate the Caſe or 
Queſtion to which the Reſolutions were applied: (Though, by the 
Particularity of the fourth Reſolution, I conjecture 7hat to have been 


moſt immediately adapted to the Cafe then in Judgment. * The 


firſt Reſolution is an Ohiter Reference to the Determination in Baily 
and Bunning; and it might not be at all material, to attend to the 
Diſtinction between Trover and Treſpaſs. Beſides, the Caſe there 
put is of a Sale by the Sherilt, before the Commiſſion ; - and the Con- 
verſion might be as excuſable as the Taking, hb-cauſe be obeyed the 


I/rit: Whereas here, the Goods were not fold till Ar TER both 


Commiſſion and Aſſignment. It is a looſe Note of what was ſaid 
Obiter: It manifeſtly refers to the Cate of Baily and Bunning ; but 
is no Authority applicable to the preſent Calc. 


There are, in the Ben of Trade, nutiberleſs Acts of Banks. 


ruptcy mm Fatt committed, where no Commiffion is ever taken out. 


Therefore it would be very hard, to make the Sheriff a TRESPASSER 
for TAKING the 3 of a Perſon who might privately and 
ſecretly have committed an Act of Bankruptcy, and perhaps many 
Years before too, and on which no Commiſſion might ever after- 
wards iſſue, and which the Sheriff could not poſſibly know. But 


None of theſe Reaſons hold, to juſtify the making a falſe Return, 


and Se; Aiug the Goods after a Commiſion and an Aſſignment. 


Argu- 


41 
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* Arguments have been urged from Inconvenience, if the Sheriff 


mould be made liable; becauſe He is ob/zged to ſell. 


A But the Sheriff may take an Indemnity from the Plaintiff, in : 5 
Caſe there be a Doubt concerning the Property of the Goods. 
Poſſibly, hi, Court might interfere, if the Sheriff was reaſonably 
doubtful about the Property: At leaſt, they would have given him 
Time to make his Return. Or he might have put it on the 
Parties concerned in Intereſt, to litigate their Right, by filing a 
Bill in Chancery againſt them, to oblige them to interplead, in 
order to certain to whom the Property belonged. Or He might oblige 
the Aſſignees to prove the Act of Bankruptcy, and the Aſſignment. 


And notwithſtanding what has been urged as to the Hardſhips 
that Sheriffs will be under, there can hardly a Caſe exiſt, where 
there will be any Hardſhip upon the Sheriff, where the Taking and 

| Sale, or even the Sale only, are $8UBSEQUENT fo the Affignment. But 
in the preſent Caſe, the Sheriffs ne of the Bankruptcy, before they 
{ld the Gd. e 


There are much greater Hardſhips upon other third Perſons con- 
cerned in pecuniary Tranſactions with Bankrupts: Which Hard- 
ſhips they are nevertheleſs left ſubject to; becauſe it was neceſſary 
that they ſhould be fo, in order to ſecure the End and Intention of 
the Acts relating to Bankrupts ; namely, the Securing their Effects 

for the equal Satisfaction of their Credifors. - 


The Commiſſion and Aſſignment are, both, notorious Trankac- 

tions; ſo that a Sheriff cannot well be hurt, by being left liable to 
this Action: Whereas there would be Danger, if it were other- 
wiſe, of great Collu ſion being practiſed by Sheriffs, on theſe Oc- 
caſions; which might be encouraged by a contrary Reſolution. 
The Seizure here is after the Act of Bankruptcy committed, and 
therefore after the Property by Relation is veſted in tne Aſſign- 
ces: But that was innocent, and excufable ; and the Sheriff ſhall 
not be liable by Relation, as a WRONG-Doer. The Gift of this Ac- 
tion is the <wr0ngfu! CONVERSION, by the Sale; am faiſe Return, 

long aſter the Commiſſion and Afrgnment. | 


Therefore per Cur. unanimouſly, The Action is maintainable, in 
this Caſe, againſt the Defendants ; and there muſt be Judgment for 
the Plamntiffs.. '-- SINE 


an Judgment for the Plaintiffs. 


C . Rohiofn 


a; 
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Robinſon ver/. Robinſon. 


This was a one out of Chancery, on a Will. 
. les. ES. I. oro AC Cas. I 


CY) the 27th of uh 1723, George Robinſon of Bochym in the 


County of Cornwall Eſq; duly made his Will: And, after 
giving his Wife one Guinea, and his Father-in-Law a Groat, He 
deviſed as follows —* I bequeath ALL my Real Eſtate (excepting 


my Eſtate in the Pariſh of Ende/lyon, late Mr. Newman's, and 


all my Preſentations in the ſaid County,) to Lancelot Hicks of 


0 


= Py 


« Term of his natural Life, AND No LONGER : Provided that 
He alter his Name, and take that of Robinſon, and live at my 
Houſe of Bochym. And after his Deceaſe, to such Son as he 
ſhall have, lawfully to be begotten ; taking the Name of Robin- 
ſon. And for Default of such Iſue, Then I bequeath the ſame 
« to my Couſin [the Defendant] M. uliam Robinſon, Rector of | 
. Landewedneck and his Heirs for ever.” = 


A 


A 


< 


* 


4 


* 


Iem. My Will nd Dates hi That He [meaning William R. 
% Rector of Landewedneck,] have Liberty to preſent whom he 


1 pleaſes to any Vacancy that ſhall happen in any of my Preſenta- 


„tions, during his Life; and in Caſe any of his Children ſhall 
take or be deſigned for Holy Orders, Then it is my Deſire that 


« in Caſe of any Vacancy in either of my Preſentations, that Bonds 


„ of Reſignation be taken, to ſuch Child or Children, if the Va- 


a cancy happen before He or They attain ſuch Orders: And after 
the ſame ſhall be diſpoſed of as aforeſaid, Then I give the PER 


« PETUITY of the ſaid Preſentations, to the ſaid Mr. Lancelot 


« Hicks, in the ſame Manner, and to the > ſame Her, as I have ou 
my Eſtate.” 


And alder bequeathing ſome Legacies, He gave all the Reſt it his 
Goods and Chattels, together with his Eſtate at Endellyon, to his 


ſaid Kinſman William Robinſon; and made him ſole Executor. 


This W. illiam Robinſon was Heir at Law to the Teſtator. 
On the zoth of September 1948, The Teſtator died without Iſſue; 


leaving the jaid William Rabinſon his Heir at Law. 


Lancelot Hicks was then living; and 3 the Name of Robinſon: 
And, after the Teſtator $ Death, had two Sons; ; George, his eldeſt; 


and 


Plymouth in the County of Devon Gentleman, for and during the | 
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and the Plaintiff E (Both of hems born after the Teſtator * 
Death.) And Lancelot Hicks entered upon the Eſtate, and lived at the 
Teſtator's Houſe at Bochym. And his Eldeſt Son, George, was called 
by the Name of Robinſon; and pip D in March 1738, an Infant; 


in the Life- time of the ſaid Lancelot THR, his F ather, and of the 
Plaintiff his younger Brother. 


Lancelot Hicks, alias Rebinſon, died! in | Fuly 1745; leaving the 
_ Plaintiff Edmund Hicks, alias Robinſon, his ONLY SURVIVING Son, 


an Infant: Who brought his Bill in Se to have a Convey- 
ance. 


Short State of the Caſe—The Title of the Plaintiff appears to he 
ſtated thus—That Lancelot Hicks took the Eſtate, and complied 
with the Condition; and then had two Sons born: The Eldeſt Son 
died an Infant, in his Life-ttme. Then Lancelot himſelf died: On 

whoſe Death, William Robinſon claims the Eſtate; the he Deviſe 
to the Son of the Body of Lancelot, being already $8ATISFIED 


by the BIR TH and DEATH of George, Tante s Eldeſt Son, a as che 
Claimant ſuppoſes. 8 | 


| Queſtion. « Whether any, and wn Ar Eſtate or - Intereſt i is veſted 
in the Plaintiff Edmund Robinſon, the Infant, e 8 ſecond 
Son, ) by Virtue of the faid Will. . 


This Caſe was thrice argued : iſt in P. 26 G. 2. on 1 s May 
1753, by Mr. Pratt for the Plaintiff, and Mr. Yvrke for the De- 
fendant; Again, in P. 29 G. 2. on 14th May 1756, by Mr. Nor- 

Ton for the Plaintiff, and Sir Antony Abay for the Defendant; And 
laſtly, in M. 30 G. 2. on 23d November 1756, by Sir Richard 

Lid for the Plaintiff, and Nr. Perrott for the Defendant. 


For the Plaintiff (Edmund Robinſon ,) it was aaa that the Tesa 8 
tator certainly meant to give an Eſtate-Tail to Mr. Lancelot Hicks for the Thin 
and all his Iſſue: And the Ix ENT ION ſhall prevail, where it may. 
Oro. 29. Coſen's Caſe. Cro. Fac. 448. King v. Rumball. Doe ex 
dimifſ. Barnard v. Reaſen, Tr. 28 C. 2. B. R. That the Eſtate to 
Lancelat Hicks was intended to be an Eſtate TArL : but, atleaſt, 
here is either an Eſtate in Fee, or for Life, in his Sox, the Plaintiff. 


As to the Condition, © to take the Name of Rohinſon the 
Etſtate muſt it vesT, before the Condition can be performed. 


This is is a Condition Evens; as appears by Pore d. 2 3. Colthi; 4 


v. Beiuſhin; and therefore has Nothing to do with the veſting of 
the Eſtate. Caſes in Chancery in Lord Talbot's Time 166. Sir John 
Robinſen v. Compus. No particular technical Words are requi- 
ite, to make either preccdent or ſubſequent Condition.” And 

it 
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; + was] holden by the Lord Chancellor, in the Caſe of Traford 2 
Ux' v. Sir Ralph Aſhton & al, 2 Vern. 661. That this Clauſe in a 
Will, Taking on Him the Name and Arms of FYavafor,” was a 


Condition /ubſequent, to defeat the Eſtate; and NO precedent. 
Therefore They ſhould lay this Condition out of the Caſe. 


And hen the ſimple Limitation will ſtand TRY : It will be To 
Lancelot Hicks for Life; Remainder to $UCH SoN as he ſhall have 
lawfully Sc; Remainder (for Default of ſuch Iſſue to the Teſtator s 

Couſin Milliam Robinſon, in Fee. This is the fmple Limitation; 
putting the Condition ſubſequent, out of the Caſe. 


Firſt Point. And this 1$ intended to be an Eſtate - ail in Lancelot Hicks. 


| It may be odjected, that this cannot be an Eſtate Tail! in Lancelot; ; 

| becauſe here are no Words of Limitation : For that the Word Son 

j 18 a Word of Purchaſe, not of Limitation, even if it was in the plu- 
ral; and that here, Son” is in the /ngular Number, ce (and to 
cc fach SON as he ſhall have, lawfully begotton ;”) which, it may 

be urged, cannot be conſidered otherwiſe Hans as aWord of Purchaſe. 


Another Objection may be raiſed, becauſe it is limited to Lance | 
ot Hicks himſelf for his Life, © And No longer: And therefore it 
may be urged that the Court cannot raiſe an Eſtate Tail by e 

tion, n to theſe negarrve Words. 


But iſt, The Word Son” mul here be 4 as a Word of 
LIMIT AT ION: Becauſe otherwiſe it would not be agreeable to the 
Teſtator's manifeſt Intention, “ that the Iſue of ſuch Son ſhould 
have it afterwards, and that William Robinſon ſhould not take, ill 

the Iſſue of Lancelot Hicks ſhould be All of them extinct“. 


The Change of Name ſhews that the Intention of the Teſtator ex- 
tended to the whole F amily of the Hickjes. So do the Words“ Jaw- 

« fully to be begotten” : Which Words properly Dong to Eſtates 
Tail. 86, « for Default of Jes Le. 


The Words will bear this n They are, « To feb 
Son as he ſhall have, lawfully to be begotten: 1. . lawfulhy 
iſſuing from his Body. 


Son is, Here Nomen COLLECTIVUM. King v. Melling i is in 
Point: And fo is Byſield's Caſe, there cited. (I Ventr. 231.) And 
many other Caſes there cited. 


| So that William Robinſon was not to have it, TILL Lancelot ga 
i ſhould be dead without ANY us. | 
. | 1 EINE | a0. 5 
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2dly, As to the Words * for Life, and No longer: There had 
been no Difficulty or Impediment, if the latter Words * and ng 
« /onger” had not been added. 1 Ld. Raym. 203. Luddington v. 
Rime. 1 Peere Wis. 605. Blackborn v. Hewer Edgeley. 9 Co. 127.6. 


& | Sunday's Cale. 


. And yet they have really no Felds at all in them, beyond the . 
E former Words: They are certainly tautologous, and have no addi- 

tional Effect. An Eſtate for Life was given by the former Words: 

And ſuch an Eſtate can laſt no * than that Life laſts. 


„% i MR TS” 
3 n 


In Arbe 8 Caſe, I Rep. 66. b. it was ruled to be an Eſtate for 1 h 
Life in Robert Archer; Becauſe it was an expreſs Eſtate for Life, 
| deviſed to Him. But Fe does not make it MORE expr V. 


1 Ro. Abr. * 837. is, in Point, contrary to what my Lord Ch.. Note; This 
J. Hale is reported in 1 Ventris 231. in the Caſe of King v. Melling, Caie is cited 


to have ſaid. He there cites from Roll. 839. (as that Report ſays) 5 _— 
5 the Caſe of a Deviſe to the Teſtator's Eldeſt Son, for Life, & 1: 8 39: 
7 non aliter; (For ſo, ſays he, were the Words, tho' not printed But cron Fo 
5 in the Book z) and after his Deceaſe, to the Sons of his Body. — Re * 
5 This, ſays my Lord Ch. J. Hale was but an Eſtate for Life, 89 rea- it is really in 
75 Jon of the 1 NON ALITER, | ** wy. 
itle Efate, 
Letter H. 


But the true Reaſon of the Determination of that Caſe in Rolle 5 page 837. 
* Abridgment, appears from what Levinz ſays in his own Argument“ . 
T\ of King v. Melling. [V. 2 Lev. 58, 59- For Coleman, who ar- 
£ gued “ that Bernard took only for Life,” had cited that Caſe from 
| Rolle as an Authority on his Side. Levinz, contra, argued that 
Bernard took an Eſtate Tail. And in anſwering the Caſes cited 
againſt him, He ſays, « Andas to the Caſe 1 Ro/. It there appear- 
« ed, the Dev/ſor's Intent was that the Father ſhould be only Te- 
« nant for Life, the Eſtate Tail to the Son: For that the Clauſe to 
« reftrain Alienation is added only to the Eſtate of the Son.” 80 
that if this was not a Miſtake of the Reporter, it is, at the moſt, 
but an extrajudicial Opinion of a fingle Judge, and not the Point of 
the Caſe then under Conſideration. Therefore that could not be 
the Principle of Law upon which that Caſe was determined: It 
| muſt have been a Regard to the Intention of the Teſtator; and the 
particular Words mult have been conſidered as a Key to that Inten- 
tion. And the ſame Obſervation will hold with regard to the Caſes 
of Lodington v. Kime, Backhouſev. Wells, Lomax v. Homeden, Plunket 
V. Holmes, and Shar v. Wego and will ſerve to reconcile them. 


The true Rule! is, That where the Iſſue cannot take an Eſtate | 
Tail, all, without taking it through the F ather, the F. at ther — an 
— —— — EY Eſtate 


- STI 


* 
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; 


Second Point. 


Eftate Tail: 


5 9 


Eſtate is given over. 


Otherwiſe not. 


Cro. Eliz. 313. Clerk v. Day. 


139. Letter U. pl. 4 S. C. 


11 Ann. B. R. 


peachment of waſte. 


cc 


Arber 8 Caſe. 1 Rep. 66. Where the 


I Ro. Abr. 


Backhouſe v. Wells, in Equity Caſes Abr. 184. pl. 27. in Trim. 
. B. for his Life oNLy, without Im- 


Tail. 


have been certified to be an Eſtate for Life only. 
For it was certified, | 


Miſtake : 


« Nevile to 


557 0 


4. 7 Was 


not MEANT to be Tenant in 


See F orteſcue's Reports 133. and Lucas 181. S. C.] 


Langley v. Baldwin, i 18 in Equity Caſes Abr. 185. Pl. 29. ſaid to 


But this is a 


and ſo it appears, as Lord Mansfield 


ſaid, by the Regiſter s Book,] to be an Eſtate Tail. 


However, the Principle of that Determination was, to purſue the 
Teſtator's Intention: Which was that it ſhould go to all the 


Loddington v. Kime, 
_ Eſtate deviſed to the [/ue of the Iſſue Male. 


3 5 432. 


« Children of his Grandſon.” 


Sono Violence done 


to the me by e the * oth Eſtate to be an Eſtate for 
Life. 


determined to be an Eſtate Tail. 
Equity 252, 382. 


Shaw v. Weigh, P. 1 G. 2. B. R. reverſed in Dom' Pra“ And 
[See Modern Caſes in Law and 
Fitæ-Gibbons 7. and Parliament Caſes, of * 


1729. and F orteſeue's Reports 58.] 


means, at merely an Eſtate for Life to Lancelot Hicks ; but he alſo 
means to give an Eſtate Tail to the Hicks FAMILY. 


Be the Circumſtances as they may, yet the Teſtator plainly 


the Intention of a Life-Eſtate be never ſo ſtrong, yet the Court 
will conſtrue his plain and clear Intention for the Brag. of the 


2dly, 
conſidered as a Word of Purchaſe; Then theſe 
ariſe: 1ſt, Wno ſhall be the Taker ? 2dly, At WHAT TIE? 
Zaly, WHAT ESTATE 2. 


It, 


| F AMILY, to prevail. 


But if it be not conſtrued an Eſtate Tail, but“ Som be 


The 


preſent Caſe was indeed uncertain at the Creation; ; 


though rendered certain, by the Event. And perhaps it was not a 


Limitation over ſeems to contine it to the Time of the Father's 


| veſted Remainder ; from the Uncertainty Who ſhould take. 


2dly, But ſuppoſing it to be a contingent Remainder, yet the 
original Uncertainty was removed within ſufficient Time. The 


Death: 


i Ld. Raym. 203. was an 


Therefore let 


Queſtions will 


1 
WE 


7 
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Det: And then the Plaintiff Edmund was the ONLY Son. And 
the ee Remainder veſts Time enough, if it veſt then. 


5 zuly, It is a Deviſe of all his Real Eſtate, except that at Endel- 
1 lyon : which alone would pals the Fee-fimple. 6 Mod. 10g. Counteſs 
if of Bridgwater v. Duke of Bolton. 1 Salk. 236. S. C. Scott v. Al. 
1 berry. Comyns 337, 340. Ibbelſon v. Beckwith, e by Mr. 
* Forreſter, in his Caſes in ; pa. 157. 


And the Exception ewe that He did not mean the Reft to 80 
to his Heir at Law. 


The T efiator plainly meant it to be a By; He would never 


oblige the Devifee to part with his F amily-Name, and take his 
Name, only for an Eſtate for L . 


Then He gives the Perpetuity of all his Preſentations in \the ame 
Manner as he had given his Eſtate : Which muſt mean a PRRPE/U 


TUITY in both; and e proves him to have meant a 
FE; in 1 the Land. 


And the Limitation « over proves the ſame ; wiz. © That Williow 

1 Robinſon was never to take, but on L. Hicks's dying wiTHouT 
„ ISSU E.“ However, If this was not a Deviſe of a Fee, it muſt 
then be an Eſtate Tail. 1 Ventr. 225 to 232. King v. Melling. 


Moore 397. pl. 15. 1 Anderſon 43- Ne 110. 8. C. Bendloe 30. 
Il. 124 8. C. 


But it is at leaſt an Eſtate for Life : : Othervie, 15 this Part of 
the Will muſt be re) jected. 


The. Counſel for the Defendant William Robinſon made two Argument 
Queſtions—F irſt, What Eſtate is deviſed to Lancelot Hicks, the 1 oF 
Father of the Plaintiff; vi. Whether fot Li fe, or in T, ail? 


Secondly, Is for 1 then whether the contingent Rembinder | 
is to veſt UPON the Birth of a Son, during the Life of Lancelot 
| Hicks the Father; (which, if it be fo, has been ſatigſied by the 

Birth of George Hicks, the Son ;) Or whether it veſted ow the 


DEATH of the Father, in his THEN x eldeſt Son; (hirn then eldeſt 
Sen 18 the now Plaintiff. ) 


{They laid out of the Caſe— 


1K, The Words of Condition kd. to * Eſtate of the 11. 


ther; conceding that they were Conditions ſubſequent, to defeat the 
Eſtate, and not precedent, to hinder it from veſting. 


% 


2dly 


1 
8 
j 


f 
i 
T9 
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Firſt Queſ- 


tion. 


„ 7277 3. 


2dly, The Son's taking the Name: For they allowed that the 
Conſtruction of the Words, as to the Son, mutt be the ſame as of 
thoſe relating to the Father. 


But they deed as material, 


| lt Whether the Eſtate to Lancelot Hicks be an Eſtate for Life, 
or in Tail. Which they ſubdivided into two other Queſtions ; vis. 


Firſt, Whether the Court CAN raiſe an Eſtate Tai/ by IMPL1- 


© CATION, at all, in this Caſe; This being an EXPRESS Eſtate for 
C6 Life, and even confirmed by negative Words.” 


Secondly, ** Whether the Court can raiſe an Eſtate Tail by u- 
04 We upon EITHER of theſe Expreſſions; vis. © After his 
Deceaſe, to ſuch Sox as he ſhall have; or, and for Default 


00 Jauch Iſſue.“ 
Firſt In the Cafe of King v. Melling, Lord Ch. Juſt. Hale was 


the firſt great Judge, who put the Caſes together, to raiſe an Eſtate 
Tail by Implication. But ſucceeding Judges differed from Him: 
And in the Caſe of Luddington v. Kime, in 1 Ld. Raym. 204. Mr. 


Juſt. Powell argued againſt Lord Hale's Opinion; Ch. Juſt. T; rech 
agreeing with Lord Ch. Juſt. Hale. 


In 1 Peere 1 ms. bo . Blackborn v. Hewer Edgely, &0 o contra. 


Lord Chancellor Parker explodes that Opinion, That Words of 
* Implication ſhould not turn an expreſs Eſtate for Life into an 


„ Eſtate Tail :” And ſays That a Deviſe to A. for Life; and 


after his Death without Iſſue, then to B. will give an Eſtate Tail 
« to A. Yet this Conſtruction would be directly — to the 


Words of the Teſtator. 


But the preſent Caſe is within Lord ch. Juſt Hale $ Bin ene 


He ſays that © Non aliter” is ſufficient to make it an Eſtate for 


Life only; viz. where the Deviſe is, to A. for Late, & non aliter.” 
1 Fenty. 231. 


In Backbouſ v. V. ls, F wie differs from Lord Raymond i in the 


Account of it; and lays Streſs upon the Word * ozly,” as being 
explanatory and reſtrictive in a doubtful Caſe. 


[See Backhouſe v. 
Wells reported by Lucas, fo. 181. and Forteſcue 181. and cited in 


2 Ld. Raym. 1439, 40.] And in Bagſhaw v. Spencer, Lord Chan- 


| ab ſaid it was determined upon the Word 6 only,” in that Caſe 
of Backhouſe v. Wells. 


4 


In 


FS 
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2 
N 


1 


7 Negative Words, it could not be enlarged by Implication : And Lord 


2 
N 
53 


cuAsE: „ And from and after his Deceaſe, to ſuch Son as he ſhall 


> I Ox Som ONLY be meant, Then the Words . for Default of 
= *© /uch Iſſue,” refer To $UCH Son, taking an Eſtate for Life. And 
= the Word © Son” is ſingular ; Not collective, here. He might have 
uſed the Terms © Heir,” „Heir Male,” Ge. 


Robinſon's Treatiſe of Gavelkind 96. The Remainder was © to the 


argued againſt the Opinion of Lord Coke in the Caſe of Clerke V. 


— —_—_——_ 
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= Bamfield v. Popham, 1 Pay Wis. 54, 55. Lord Ch. Juſt. 


Tevor reaſons againſt Lord Ch. Juſt. Hale. So alſo does Mr. Juſt. 


Powell, in the fame Caſe, jo 57. And ſurely Nothing can be 

ſtronger than expr-ſs Words, with NEGATIVE Ones ADDED 70 : 
them. And they ſhall not be rejected; according to 2 Bulſtr. 176. 
Mirrill v. Nichol; ; ; and 2 Peere Wms. 28 2. Barker V. 0 les. Plowden 


WS: 


In the Caſe of Hump "nn 
Court of Chancery held re 
Words. 


v. Taylor, oth February 1752, The 
ulting Truſts to be rebutted 18 negative 


Ooodtit ex dimiſſ. Croſt v. . Wadbold, Mich. 19G. 2. C. B. was a 


Deviſe to the Teſtator's eldeſt Son, onNLY for Life ; and in the Caſe of Ds; wo. 
Failure of Iſue, &c, it ſhall deſcend and come to his (the Teſtator's) 


7] flees cas 
F- 3 
Mòale Children, &c. And they held this to be an Eſtate for Lirs Ho; 2 99 2 


ONLY ; becauſe, being expreſſed to be given for Life only, with 


Hale's Opinion in the Caſe of King v. Melling, and the Determi- 


nation in Backhouſe v. Wells, were there rehed on by the Court of 
Common Pleas. 85 


al Subdiviſion of FED firſt Point, dix. Whether is Court can . 


raiſe an Eſtate Tail by Implication, pon either of theſe Expreſſions ; 1 
dig. After his Deceaſe, to ſuch Son as he ſhall have ; ;” or, * and 
« for Default of fuch Ifſue.” MEAS A i 


And they argued that they could not. For 5 
Firſt, The Word © gon“ vi he bien as a Word of Pur- 


Ly 8 lawfully to be begotton.” Son is here a Word of Pur- 
chaſe; Whether it be taken * or collectively. 


1 Ventr. 230. Bur- 
ley's Caſe, there cited: Where the Remainder is limited to the 


next Heir Male. Miller v. Segrave, M. 10 G. 1. B.R: citedin 


next Heir Male: (Which Caſe was cited, to ſhew the Con- 
Iirudtion of the Word Heir, in the ſingular Number) 


ti Trollop v. J. ths 1 in C. B. (v. Robinſon on Gavelkind 96.) Eyre 


as Moore 593.4 (che beſt Report of that Caſe. 2 
N They 
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They cited 2 Ventr. 311. Burchet v. Durdant, ag to ſhew that 
no Application can be made of thoſe Caſes to the preſent. 


2d Branch of this 2d Subdiviſion, vix. As to the Word ce Tie.” g 
This Word, taken Technicall ly, is indeed a Word of Purchaſe. 


King v. Melling was the firſt Caſe where it was holden to operate 
as a Word of Limitation in a WILL. Nig 


The Word Children is leſs operative than the Word £ Iſſue.” » 
Each of theſe is a Nomen ColleFivum : But © Son” is Defignatio 
Perſonæ; unleſs other Words Explains 1 it. 1 Ro. Abr. 8 37. Letter P. 


pl. 12, 13. 


As to B 2 I Caſe, mentioned only in Lord Ch. Juſt. Hole 3 
Argument in 1 Ventr. 231. and in no other Book it comes the 
neareſt to the preſent Caſe, of any other cited on the Part of the 

Plaintiff. The Word“ Son was there holden 2 be Nomen Col- 
leckivum. But there was no ExPREss Deviſe to the Son: It is a 

Deviſe to A: And if he dies, not having a Son, then to remain, 
* Cc. Whereas here, the Words are, . 70 Ard Son as he — 
< have, N iſſuing from his Body.” 77 


But if «© Son” be taken as a Word of Purchaſe—lt is aſked 
 WuarT Son as meant ?. And what Baue „ 


Aer. It can mean but Gun Son: The Sons of Lancelot Hicks 
could not all take as Tenants in Tail, or as Joint-tenants. In the 
Caſe of Lodington v. Kime, 1 Ld. Raym. 206. Lord Ch. Juſt. Treby 
is very ex As on this Head, IT hat if he had been the Word Sony 
it had been without Controverſy.” EY, | 


2 Leon. 35. Leonard Lovelace Wen [Cre: Eliz. 40. 8. C. Savil : 
75.8. C.] and Moore 371. S. C. cited, is very ſtrong to the fame = 
Effect. Deviſe to A. and to his Eldef Iſſue Male de Corpore ſuo 
exeunti; (or * ſeniori exitui maſculp ſuo, according to Moore:) 

Tis only an Eſtate for Life in A. Remainder to o his Eldef Son, Se, | 
for Life. : 


In Canc' : In another ben of 3 very e c on this 
very Will, 17th April 173 75 Sir Foſeph Fekyll held Lancelot Hicks 
to be intitled to an Eſtate for Life ; Remainder to his Eldeſt (and 
but One) Son, for Life; Remainder to William Robinſon, the De- 
viſee over. This Cauſe was between the Widow of the Deviſor ; 
and Lancelot, the firſt, Deriſee. And the Deeds were brought int 


Court: 


: . 
oz 


* Ps OD 


" Michatlinas Ferm 20 Geo. 2. 


Court: Whereas they muſt 3 been delivered to . if he 
had been Tenant in Tail. In 1734, Lord Talbot, on. a Rehearing, 
was of the ſame Opinion. And We cite it for their Opinions only : 

We do not lay that the preſent Plaintiff is bound by this Decree. 


Then z/ ONR Son only could take, it follows, of Courſe, that the 


. « And for Default 0 ag We" are nnn to sven 
One Son ONLY. r 


And as to the Eftate, It is only an Eſtate for I. fe, i in that One | 


Son: For here are n Woras of Limtation, at all. 


06 to the Arguments drawn from- the Advonyſons, and the Obli- 
gation to take 25 Name of the Teſtator.— The Ado 0 


wens are given 
for the Benefit of any of Lancelot $ Children that ſhould 12 o into 


Orders: And then the Teſtator gives the Perpetuity of them to 


Lancelot Hicks for his Life; and afterwards, to uch Son as he ſhall 
have, lawfully iffuing from his Body. Now it can never be ſup- 


oſed that ihe Teſtater meant to give Lancelut a Fee in the Land; 


; poof he gives Him the Perpetuity of the Livings. And the lat- 
ter Bevile th 


ſequently, neither did He n Fee, N 
| cauſe he gave Him the Perpetuity of the Livings. 


all be conſtrued b y and agreeable to the Former: ON 


& to akin; g the Name—No Cafe has been determined, on that 


Poult: And Lancelot Hicks is here 1njoined to take the Name of 


| Robinſan ; the the Eſtate is MEET given to Him 40 ' for Life, 
and no longer,” 


By Mr. Shepbeard of Camb#i 20 $ wil, ihe JM of . 


* is to be taken by the Tenant for Life, The Caſe of 1bberſon 
v. Beckwith, reported i in Mr. Forręſter s Caſes, pa. 1 57, Was a De- 


viſe to Teſtator s Mother for Life; after which, to his Nephew 


Tho. Dodſon, ir he will take his Name of Beckwith ; if not, only 


20 J. Lord Talbot thought that alone to be too Agb. a Ground for | 


a Conſtruction . that it ſhould be a Fee to Tho, Dodſon.” 


In order to make it an Eftate Tail, the Expreſſion ought 1 to be 


ſuch as will put! it BEYOND all Paſfibil Tity of Doubt: According to 
the Caſes of Lane v. ee Shaw § ͤ V. N. TO and Seach v. 
Popham. endl 88401 


The Caſe of Con ſon v. Sanden, 2 Str. 1129. was by way of 


REMA DER; not by W Father an Eſtate Tail; n 


een from ad thoſe that have been mentioned. 


** # 0 * ” " . a 2 
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Second Que- The next Queſtion is, When the Remainder ſhall veſt ;” viz. 
"_ 5 Whether this contingent Remainder in the Son is to v upon the 
Yrs Coun. Birth of a Son, during the Life of Lancelot Hicks ; or not till upon 


dant's Coun- 


ſel.) or one the Death of Lancelot Hicks, (the Father.) [V. ante, p. 43- ] 


{OM After the Deceaſe of Lancelot Hicks,” (the Father) are the 
Words of the Will. Which can ſuſpend it 70 longer than till the 
Birth of his FIRST Son: F or, here are no Words to lead to a con- 
trary Determination. 


It muſt veſt, either before the immediate Eſtate ceaſes, or eo in- 
Aante that it does ceaſe, Hutton 119. Napper v. Sanders. Chancery 
_ Cafes 33. Sackville v. Lockwood. 


Swinkern, part 7. C. II. proves « that the Words ſhall not relate 
« to the Time of the Tefator's DEATH ; but to the Time of 
„ MAKING the Will” And at that Time Lancelot Hicks had no 
Son! nay, nor even at the Time of the Teftator's Death. A con- 
tingent Remainder muſt take Effect, as ſoon as any Perſon is born, 
' who comes within the Deſcription : It can remain no longer con- 
tingent. Therefore 7 here VESTED by the BIRTH of a Son; and 
Was THEN and THEREBY SATISFIED : The Eſtate for Life 
veſted in Him, on his Birth; and ceaſed with Him, on his Death; 
and then went over to the Defendant Milliam Robinſon, the Deviſce - 
over. 1 


Indeed the Son might have been born between the making the 
Will, and the Death of the Teſtator ; and have died before the 
Teſtator. Thruftout v. Peak & al,.1 Strange 12. And ſo, in the 
Caſe of Lomax v. Holmden, 2 July 1749, in Canc. A Son was born 
and died, in the Life- time of the Teſtator. But here, the Teſtator 
died before either of Lancelot Hicks's Sons was born. Here the 
Elder Brother (George) was the irn who could take, after the Death 
of the . 


And as to the Intention of the Teftator—It is out t of the preſet 
Caſe; For the INTENTION of the Teſtator CANNOT be purſued by 
ANY Conſtruction A” this Will, without Frome the Rules 1 5 
Law, | 


Therefore the Plaintiff can take Nothing by it. 


The Plaintiff's Counſel replied, That the Word ay Son” is here a 


Reply. 
Word of Limitation. 


Some Words are Words of Purchaſe ; and may, by Circum- 
ances, be turned into Words of Limitation : - Others are, primd 
2 — 


— 
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Facte, Words of Limitation ; and may, by Circumſtances, be turned 
into Words of Purchaſe. The Words “ Son, Children, Iſſue, and 
„ Heir,” in a Will, where no Son is in Being at the Time of 


the Deviſe, are nomina Collectiva, and ſufficient (in a 2 805 to 


create an Eſtate of Inheritance. 


| Now, here ARE fuch Circumſtances as ſhall determine the Word 
60 Son to be, HERE in this Will, a Word of Limitation. 


T he Caſe of Tay br v. Sayer, 41 Elie. is not Law: Lord ch. | 


Juſtice Hale lays, . it is too rank. [1 Ventr. 229. 1 


T hey agreed to the Caſe of 7 with v. Trollep; as the Words 


ſtand ſingly there: But alledged the Rule to be, That the Ix- 


„ TENTION of the Teſtator ſhall fix the Conſtruction of ſuch 


« Words, as MAY be conſtrued either as Words of Limitation, or 
« of Purchaſe. 8 


A if this Word 60 Son” hs: a Word of Limitation, then what 
hinders this from being an Effate Tail? And they inſiſted that this 


was ſo. And They faid that though here was a neceſſary Implica- 


tion, yet they needed not to rely ſingly on it's being an Eſtate- 


Tail by IMPLICATION: For here is even an EXPRESS Efate Tail g 


deviſed. 


; In the Caſe of Shaw v. Wei igh, The Intention was plain: But 
the apparent Intention? to give an Eſtate Tail to the Iſſue, over- 


vx ruled it. And this is the laſt Caſe, in Feint of Time. 


In the Caſe of Backbouſs v v. Wells it is not agreed, which of the . 
two Expreſſions the Court went upon: Yiz. © without Impeach- 


ment of Waſte; or, ** for his natural Life only.” 


Thie they concluded chat the Plaintif i is | intitled to an 
Eflat Tail, in the preſent Caſe. | 


ay. The Son muſt be fuch a Son as could take. 


"They ſaid, they! never contended, that the Sons ſhould take as FEY 
| tenants, or Tenants in Common: They were to take in Succeſſion. 
The Word“ Son” may be here enlarged into © Iſue”. It does 


not at all appear that the Teſtator meant Lancelot's Eldeſt Son, and 


his Eldeſt Son o LV: On the contrary, His Intention apperca to be 
the Issux MALE of Lancelot, an 


And the Caſes cited by the other Side do not prove their Point. 5 


Fr in 2 4 35. Leonard Lovelace's Caſe, the Word Elaeſt 
Oo was 


yy 
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Was necks added to the Words « Tue Male; (the Deviſe being 


Life : : T hen indeed i it muſt veſt, eo mftante. 


5 Wherea here it is not neceſſarily an 3 Eldeſt Son; but may 
be any other Son, who BECOMES Elde * before the ee Re- 
mainder veſts. 


firſt: A Fe Son certaunty could not. 
eo 3 that the particular Eſtate determined. 


latter Deviſe is not to be conſtrued by the former : But both the 
former and the latter Words are to be taken together, and a reaſon- 


„ ſaid Will of the Teſtator George Robinſon, the ſaid Lancelot Hicks 


« to the Father, and to his Eldeſt Iſſue Male :) So that it was the 
ſame as Eldeſt don; and it better anſwered the Teſtator's Pur- 
poſe, that the Children of this Deviſee ſhould take as W 


As to the Determination ſaid to have been made in 1733 and 
1734, of this Point, upon this ſame Will, by Sir Jaſeph Fekyll, and 
Lord Chancellor Talbot; The Widow of the Teſtator there claimed 
paramount the Will; She brought a Bill to eſtabliſh her Jointure: 
And there was indeed a Croſs-Cauſe. But Non conſtat, what Lan- 
celot claimed; nor does it appear how it was defended. However, 
it is plain, that the preſent Lord Chancellor does not reſt ſatisfied 

with theſe Opinions: Becauſe He has feat! it hither for the Opinion 
of this Court. | 


The Words, * Such Son” muſt let in All Sons; and cannot &x- 
clude ALL Sons BUT the Eldeſt. It was a contingent Remainder, 
that the Court will keep open, till there is a Neceflity to determine 


it. And there is no Need to determine it, (for there is no Need 
that the Remainder ſhould veſt,) TILL the Death of the Tenant for 


In Hutton 1 19. and in ü Caſes 33 It war an Eldeſt Son: 


ALL the Gans of 1 could 107 take, unleſs the F ather 100 | 
As to the contingent Remainder 8 is enough if it veſted 
And as to the Deviſe of the Perpetuity of FA Advowſons: the 
able Conſtruction made upon them, agreeable to the general In- 


tention of the Teſtator. 


"hw the whale: This is an Eftate aner in Fee, or in 7. all; or 
at t loweſt, for L. * 


The Jupoks or THIS Covkr, on the iſt of December 17 56, 
unanimouſſy CERTIFIED to the Court of Chancery, in the 
Words following: 


We are of Opinion, That, Upon the true enden of the 


« muſt, by neceſſary Implication, to effeftuate the manifeſt general 
«« Intent 


. 
- 
A” — e F —_—— cc 
CE” 
7 © 
- 


Michaelmas Term 50 Geo. : 2.  - ol 


ee Tabs of the faid Teſtator, be conſtrued to take an Eſtate ; in 
% Jail Male, He and the Heirs of his Body taking the Name of 
* Robinſon; NOTWITHSTANDING he Era Biba deviſed to 
« the ſaid Lancelot Hicks « for his LIFE and No LoNGER.” 


-1 pl 4 dot 7 
. 


Note; The Courſe has always been, for the Judges not to give 
any Reaſons, in Court, upon a Caſe ſent out of Chancery for 
their Opinion. But the above Certificate ſeems carefully pen 
ned, to mark the Grounds N which it was founded. 


The Fate Tail is faid to veſt in Lancelot Hicks, the Father. 
The manife/t Intent of the Teſtator, expreſſed by his Will, 
was, that the Eſtate ſhould not go over to his Heir af Law, 
till Failure of Iſſue Male of Lancelot Hicks. 


The Difficulty was, how to mould an Eſtate agreeable to the 
Rules of Law, to effectuate the Teſtator's Intent; and to con- 
ſtrue his Senſe and Meaning into apt Words of Limitation. 


Ir the Father could have taken an Eſtate for Life, and the Sons 
ſucceſſively an Eſtate in Tail Male, the whole Intention of 
the Teſtator would have been better anſwered: For, by ſuch 
Conſtruction, All the Words in the Will would have received 
their natural Senſe and Meaning, without rejetting any Words; 
and None ſhould be rejected, wnleſs the Teſtator's Intent can- 
not be otherwiſe attained. But THAT could not be, by Law. 
An Eſtate to the Heirs Male of the Body of Lancelot Hicks is 
implied, though an Eſtate for Life only is given to Him; be- 
cauſe the Teſtator's Heir was not to take, ill Failure of ſuch 
Heirs Male. But by Law the Teſtator could, by zo Words, | 
have made the Father Tenant for Ln and the Heirs Male of BY 
his Body dae pn | 


If He had deviſed © to the Father for Life, Retaaimier-- to the 
* Son for Life, Remainder to the Heirs Male of the Body of 
the Father; Or: “ to the Father for Life, Remainder to 
the Son, and the Heirs Male of the Body of the Father :” 
In either of theſe Caſes, the Father muſt have taken an Eſtate 
in Tail Male. The Caſe put in Lit. Sec. 30. and the Deter- 
mination mentioned in Lord Coꝶes Comment upon that Sec- 
tion, (in pa. 26. b.) on the Gift “ to Roberge and to the 
«© Heirs of Jabn de Mandevile, her late Huſband, on her Body 

© begotton, are no Exception to this Rule: For, in both 

| Caſes, the Father was DEAD at the Time of creating the 
Entail, 


It is faid too, That he muſt, by dikes knplicaop; to of | 


40 N the manifeſt $a Intent * the Teſtator, ou E 
| gi 2h $9 u 


Michaelmas Term 30 Geo. 2. 


« ſtrued to take an Eſtate in Tail Male; NoTwẽN⁊I THSTAN D/ 


„ the expreſs Eſtate deviſed to him, for his Life, and 
* no longer.“ 
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Thoſe Words ſeem intended to expreſs the governing Reaſon in 
this Caſe, to have been the manifeſt main Intent of the Teſta- 
tor, collected from all the Parts of his Will taken together; 
without ſhaking the Authority of Backhouſe v. Wells, and other 
Caſes, which have laid a Streſs upon the Words “ only,” 
« not otherwiſe,” or like Expreſſions, after an Eſtate for Life 
together with other Clauſes and Circumſtances in Favour of 
the manifeſt Intent of a Teſtator, to make the Iflue or Heir 
take as a Purchaſer deſigned by a Perſonal Deſcription. 
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This Certificate was confirmed in Chancery; and a Decree made 


accordingly. | 
| On ArrrAL to the Houſe of Lords from that Decree, The 5 


Opinion of All the Judges was aſked. It was delivered by : 
Lord Ch. Baron Parker, with the Reaſons at large: And they una- 85 
nimouſly agreed with the above Certificate, aan the above Grounds 
ſuggeſted thereby. 5 5 : 


| Whereupon the Decree was affirmed by the Lords, on the 1 4th 
of February 1758. N 5 


JIiT!f.!!! 
Sd ” The Court declared a new Order concerning Special Cauſes in the 
1756. Paper: Which was, in Subſtance, That all Cauſes ſhould 
come on to be argued, in the /ame Order that they were en- 
tered; and that they ſhould continue to ſtand in the Paper, in 
the ſame Order, till they ſhould be argued, (without being en- 
tered anew :) And that no Caute ſhould be put off, without b 
a ſpecial Application to the Court, upon ſome ſufficient Ground, 1 
before the Day upon which it ſtood in the Paper for Argument. 


Note; 5 3 ; 
It may not be amiſs, to mention a general Rule for intitling all Caſes 
arſing upon ORDERs OT REMOVAL : The Want of knowing, or 

the Want of attending to which general Rule, has been the Occa- 
ſion of infinite Confuſion in tabling and citing Caſes of this Sort. 


The conſtant Method of entering them in the Rule-Book, is to 
name the King as Proſecutor ; and the Pariſh /aft charged with the 
Paupers, and conſequently Appealing to this Court, as Defendants. _ 
For inſtance—Two Juſtices remove a Pauper from A. to B. And 


2 | | . 


Mlichaelmas Term 30 Geo. 2. 

B. appeals to the Seſſions. If the Seſſions confirm the Order, A 
B. brings the Certiorari, the Rule thereupon is intitled © Rex- 
« verſus Inhabitantes de B: But if the Seſſions diſcharte the ori- 


ginal Order, and conſequently A. remains charged with the Pauper, 
and brings a Certiorari to remove the Orders, then the Rule bears 


— be * 
* wi 


53 


3 


for it's Title, © Rex verſus Inhabitantes de A. 


* — 


— a — — — lp — 8 - jp _— — 


— 


Monday 29th 
November | 


1756. 


Rex ver/. Inhab. de Aythrop Rooding. 
Mr. juſtice Wilmot was abſent ; fitting in Chancery as one of the 
ES Commiſſioners of the Great Seal.] 


See this Caſe abridged, in the Table; and at large in the 
Quarto Edition of my SETTLEMENT CAsESs, N. 13 1. p. 412. 


R . ; 1 1 * Page 5a. 
* Farewell Eſq; ver. Chaffey and others. [See the Note 


HIS Cauſe was tried upon the Weſtern Circuit, the laſt The tame 
Summer Aſſizes, before Mr. Serjeant Villes; who certified Der. 
That the Weight of the Evidence was againſi the Verdict.“ But 
a new Trial was denied, upon the Nature of the Action, the Value 


of the Matter in Diſpute, and other Circumſtances of the Caſe. + 


TY. Ante, pa. 
11, 12. Ma- 
crow v. Hul! 


Lord Mansfield ſaid, A New TRIAL ought to be granted, to. P. and 


Poft pa. 664. 


attain REAL Juſtice; but nt, to gratify litigious Paſſions, upon p. Bae . 


every Point of Summum Jus; and cited Smith v. Bramſton, and Thomy/ſon, M. 


Smith v. Frampton in 2 Salk. 644; and an anonymous Caſe there 758. S. P. 


alſo mentioned, of P. 8 W. z. B. R. and likewiſe Smith v. Page, 


M. 8 W. z. B. R. ibidem ; alſo Deerly v. The Dutcheſs of Mazarine, 
H. 8 W. 3. B. R. 2 Salk. 646. and Sparks v. Spicer, H. 10 W. 3. 
B. R. in the ſame Book, a. 648. To which may be added, 


What is faid by the Court, in the Caſe of Dunkly v. Wade, P. 
5 Ann, 2 Salk 08% Sd robe 


In theſe Caſes, the Verdicts were againſt Evidence and the ſtrict 
Rule of Law, or obtained through Surprize: But the Court would 
not give a Second Chance of Succeſs to a hard Action, or an uncon- 
ſcionable Defence. 3 e 5 | 
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Therefore The CouRrT, upon the ſame Principles, refuſed to grant 
a New Trial in the preſent Caſe, and diſcharged the Rule to thew 
Cauſe why there ſhould not be One. 


Rex ver/. Joſeph Smith. 


N Indictment for a Nuſance had been removed, by Certiorari, 
from the Quarter-Seſſions in Devonſbire, into this Court, by 


the Defendant ;: Which Inditment was afterwards tried, ind the 


Note at the 
bottom of 


Tage 53. 


Defendant was ſound Guilty. 


6. . 11. 52 & z. 
In DORSEMENT, no o Coſts were payable to the Proſecutor, 


He then moved in Arreſt of Judg- 
ment: But his objections were over-ruled, After which, the Pro- 


ſecutor moved for his Coſts; and obtained a Rule to ſhew Cauſe. 


And now Mr. Serjeant Hewitt, on Behalf of the Defendant, ſhewed 


Cauſe, © Why the Proſecutor ſhould not have his Coffs, before the 
8 Recognizance ſhould be diſcharged ; and why it ſhould not be 


cx referred to me, to tax ſuch Coſts,” 


His Cauſe was this, That No Name of any Perſon as being 
either the Party grieved or injured, or a publick civil Officer, is Ix- 
DORSED upon the Indictment, according to the Directions of 5, 
And he argued that without ſuch 


Mr. Huſſey contra, for the Proſecutor, acknowledged that there 


was no Name indorſed : But, at the ſame Time, inſiſted that an 
| InDoR$&EMENT of the Name of the Proſecutor, as being the Party 


grieved or injured, or a civil Officer, is not at all neceſſary, in order 
to the Court's giving him Coſts ; though the 2d Section does in- 
deed direct the Recognizance to be certified into this Court, with 
the Certiorari and Indictment, and the Name of the Proſecutor (if 


he be the Party grieved or injured) or {ome public Officer to be in- 
dorſed on the Back of the Indictment. 


"Ho ſaid He had an 8 That the Proſecutor. Was a 
« civil Officer, &c.” And the Words of the 3d Section of the Act 


are that if He BE ſo, the Recognizance ſhall not be diſcharged, 
till the Coſts ſhall be paid.“ But the Act does not ſay © That. 


* 


the Proſecutor ſhall 1er have his Coſts, unleſs bis Name be 


* INDOR SED.“ 


Lord MaxsF1ELD: It is enough if it be PRovED © That the 


* Proſecutor was a civil Officer, &c. And here it 7s proved, by 
Affidavit : Which is ſufficient. 


Rule made abſolute for the Proſecutor's having his Coſts, (to be 
taxed by Me ut fupra,) betore the Recognivance ſhould be 
diſcharged. 


Shadwell 
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Shadwell Eſq; ver/. Angel Eſq; 


HIS was a long Litigation concerning the Regularity of a 
Judgment; which, on Mr. Nares's Motion (ex parte Def) 
had been referred to the Maſter, . who thought it irregular : And 


now Mr. Norton (ex Parte Wer” b / appealed to. the Court, from the 


Maſter' 8 os ana 


The Queſtion depended upon the 8 of a Rule of this 


Court, made M. 10 Geo. 2. 1736. and upon the Practice of the 
Court, purſuant to chat Rule. 


The Import of this Rule was, that upon Proceſs returnable the 


iſt or 2d Return of a Term, a Plaintiff may (in certain Caſes) 
deliver a Declaration de bene eſſe, at the Return of the Proceſs ; with 


Noricg “ for the Defendant to plead within Eight Days after 
* Delivery of the Declaration :”” And if the Defendant ſhall not 
file Common Bail, and plead within ſuch Eight Days after, &c, the 


* Plaintiff (having firſt filed Common Bail for ſuch Defendant accor- & P. 56. 
ding to the then late Act for preventing frivolous and vexatious Ar- 


reſts,) may ſign — for want of a * a Rule to plead 
5 veang wy entered. 


The preſent F act was, That the proceſs was returnable on Satur- 
day 15th November (the 2d Return of the Term.) The Declara- 
tion, with Notice © to plead in 8 Days,” was LEFT in tbe Office 
on Monday the 24th of November: And upon the Defendant's 2 
pleading within the 8 Days, nor even before the Time of ſig 


the Judgment ; the Plaintiff on the 3d of January (6 Weeks Terre 
wards) filed Common Bail for the Defendant, and (a Rule to picad 
having been duly entred) higned Judgment upon the SAME _ | 


The Maſter, Mr. Clarke, thought this to be irregular ; For that 


when the Defendant was once in Court, the Plaintiff ought to pro- 
ceed againſt him as being in Court: By which Expreſſion he ſeem- 
ed to mean, either that the Plaintiff ſhould deliver a Declaration 


afreſh; or that He ſhould give a freſh Rule to plead. 


And Mr. Nares (in ſupport of the Maſter's Opinion) urged that 
when the 8 Days (the Time for pleading) are out, the de bens eſſe 


Declaration is at an End. And he mentioned a Cale of Liewelin v. 
* as in Point. 


i Mr. Norton denied this; and ſaid that the 8 Days were not 
but the Declaration de bend eſſe was delivere ] within Time 
= 8 3 | (though 


| Michaelmas Term 30 Geo. 2, 


| ſeemed to think ſo too: Whereupon Maſter Clarke mou to give 


7 given on * the Declaration de bene eſſe) was . 


ng ſooner or later.) 


livery,) on the 24th, which was within Time; And the Defendant 
did nct plead within 8 Days; Whereupon, the Plaintiff files Com- 
mon Bail for Him, upon the 3d of January; and ſigns Judgment 


and the Defendant is not at all hurt; on the contrary, He has had : 
longer Time than he was intitled to. 


For he might have ſigned his Judgment on the 2 5h of November. 
The Defendant might have filed Common Bail for Himſelf, if he 


"OM for ts nab th in this A Was OS 


(though not indeed till the gth Day ;) becauſe there were #200 Sun- 
days included, viz. 16th and 23d of Nov. And that the Plaintiff 
might have ſigned his Judgment on Tueſday the 2 5th. 
Maſter Clare was, at firſt, inclined to think that the Sunday was 
no Excuſe; and that this was not a ſufficient Reaſon to allow the 
Plaintiff Time till the gth Day, for delivering the Declaration de 
bene efſe. But all the Officers thought otherwiſe ; And the Court 
that Point up. 
The CourT were of Opinion that the Judgment was regular. 
Lord Mansfield was clear, that No n Notice (beſides that 


Mr. Juſt. Deniſon faid the Defendant had 8 Days AFTER the 
Delivery of the Declaration de bene eſſe whenever it may be delivered 


* And this was is loft 7 in the Office, ( which He held to be a good De- 
the ſame Day: Which is regular; For the Rule is complied with, 


Mr. Juſt. Fer. The whole Objection is © That the Plaintiff 
has not proceeded with ſo much Speed as He might have done: 


had thought proper: And then he might have had a freth Rule to => 
Plead. 34 


By the CourT unanimouſly, The Rule of Reference to Maſter 
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be ſufficiently diſpatched. 
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MEMORANDUM. 


The new Lord Chief Juſtice, at his firſt ſetting out, inſtituted a 
different Method of going through the MoT1ons at the Bar, from 


that which had been ulually (ond indeed almoſt univerſally) prac- 
tiſed heretofore: Which new Method was not only advantageous 
to the younger Part of the Barriſters, but alſo exceedingly conve- 


nient to the Suitors, as it took away that Delay to Buſineſs which 
aroſe from. the unreaſonable Preference hitherto given to Gentlemen 


within the Bar. For, the repeated Pre-Audience, hitherto allowed 
them, had thrown almoſt the whole Buſineſs into their Hands : 


Which, as they were intitled to move only once in a Day, could not 


The Courſe had been, ever ſince I remember, and was in Lord 


Ch. Juſt. Holt's Time, (as the late Mr. Juſtice Page has often told 


me,) © fo BEGIN, EVERY Day, with the Senior Counſel withia 


* the Bur, and then to call to the next Senior, in Order, and ſo on, 


c as long as it was convenient to the Court to fit; and to proceed 
« again in the ſame Manner, upon the next, and EVERY. ſubſequent 


cc 


cc 


able to bring on their Motions, for many ſucceſſive Days.” 


; This was the ſettled and general Rule: Though perhaps the 


Judges, out of mere Compaſſion to the Juniors, would 2, or 3 


* Times in a Term, give them Leave, to move, upon the next Day, * 


ſuch Motions as were real Remanets of the former Day. 


| Whereas Lord Mansfield profeſſed and moſt punctually practiſed 


the going QUITE THROUGH the Bar, even to the youngeſt Coun- 


ſel, before he would begin again with the Seniors; even though it 
_ ſhould happen to take up two or three or more Days, before all 


the Motions which were ready at the Bar upon the fir 


Day, could 
be heard. 2 


The End of Michaclinas Term 30 Geo. 2. 17506. 


| Q LE Hilary 


Day; although the Bar had not been half, or perhaps a quarter 
gone through, upon any One of the former Days: So that the 
Juniors were very often obliged to attend in vain, without being 


P. 38. 


EP. 59 il  - 
Hilary Term 
30 Geo. 2. B. R. 1757. 
(Lord Commiſſioner Wilmot abſent, in Chancery.) 
Kilwick ver. Maidman. 
Monday 24th IME was given * a Judge's Order to plead; (vis. 
January until 2 Days 1 Efloin-Day of this preſent Term ;) 
e on the uſual Terms, * of pleading ably, &c. This 


Order was not obtained till after the Four-Days Rule for 

pleading was expired. BEFORE Zhe Term, and within the Time 
allowed by the Judge's Order, the Defendant pleaded a Plea of 
Tender ; Which Plea was intitled (as it was agreed that it regularly 

might,) as of the preceding Term. 


Mr. 49 inall moved, ex pore Auer, to ſet afide this Plea, with 
Colts, as irregular ; and for Leave to ſign Judgment : and cited 
1 Barnes 249. "Dacvenbill V.  Barrit, in Point. N 


Mr. Winn pro Def. ſhewed Oui; > VIS. That it was 2 + ful 
honeſt Plea, in it's own Nature; And that it was within Time, not 
being after Imparlance, but As of the LasT Term; And alſo that 
it was an 1ISSUABLE Plea, within the Meaning of the Judge's 
Order: Though He acknowledged that a Plea in Abatement, (though 
in Strictneſs indeed iſſuable,) would not be fo; becauſe it tended : 


to delay the Plaintiff. 


The CourT concurred entirely in what Mr. Winn bad urged 
in Support of the A of the Plea: And the Motion was 
denied. nn 


Taylor 


Hilary Term 30 Geo. 2. 


9 ay lor, ex dimiſſ. Atky ns yns Eſq v wor WE Es- & A bo. 
„ Poo, . | . 
N Ejeament b. Stef Id Moone Fe , WE E 25 3 
byns Eſq; (in the Name of Cyprian Taylor) againſt Robert At- Jan. 17 5. 
552 "Eſq; He Heir at Law, and Others; Upon the General Iſſue 
= Shaded and Iſſue joined thereon and tried at the Bar of this Court, 
= the Jury find a Special Verdict: Which was, in „ as fol- 


lows. 


That Sir Rebert Athyns the Elder, Knight of the Bath, on 8th Ado. - WI od 

June 1669, was (amongſt divers other Mefluages, Lands, Tene-"#4+- ee ee. 
ments, Cc, in Glouceſterſhire,) ſeiſed in Fee of the Manor of Lower © fe <Z = 1 "xa 

| Swell and the other Premiſſes in Queſtion; and being fo ſeiſed. 1 — 
made and executed Three ſeveral Indentures, (which are ſet out in - e. eee, 

the Special Verdict:) One of which is dated on the 1 1th and the 2 e. Hee 


= trwoothers on the 12th of June 1669. 


By One of theſe Indentures, wal” was ad on the 12th of / 4624 1447. ame 
June 1669, (which the Counſel on both Sides, for Diſtinction's . s. "on 
Sake, called the loſer Decd,) made between Sir Edward Athyns 8 ——— 


= Knt. One of the Barons of the Exchequer, Sir Robert Attyns Knight . — 
= of the Batb, Solicitor General to the Queen and Son and Heir 2 ap- ae hs os 
parent of the ſaid Sir Edward, and Dame Mary (Wife of the ſaid Fatt 
= Sir Robert) ung" of the one Part ; and Sir n Carteret Knt. 2 Ae nge . 


tween * ſaid Sir Robert and Dame Ma! his Wi. nd of 7 GG for eee 
her releaſing and acquitting a former Jointure to Her made before . 44 2 
Marriage, and of a new Proviſion to be had and made for Her the 2 . < 
ſaid Dame Mary, for and in the Nature of a Jointure, in Bar and — Ke | 

Recompence of her Dower and Thirds at the Common Law, in Ze 
Caſe She ſhould happen to ſurvive and over- live the ſaid Sir Robert 25 Ee Eau 
Atkyns her Huſband, He the ſaid Sir Robert Athyns did thereby ee, con 7 
covenant and grant to and with the ſaid Sir Edward Carteret and «x , > Ai 
Jobn Lowe, That He the faid Sir Edward Athyns, and the ſaid Sir MF tes 2 
EKobert Athyns and Dame Mary his Wife, ſhould 5 would, before 
= the End of Micbaelmas Term then next enſuing, levy and acknow- 
ledge before the Juſtices of the Court of Common Pleas at Ve- 
ninſter, One or more Fine or Fines Sur Conuſance de Droit come 
ceo, &c, unto the faid Sir Edward Carteret and John Lowe, with 
Proclamations, of the ſaid Manor of Lower Swell and the other Pre- / 

miſſes in Queſtion: Which ſaid Fine or Fines ſo as aforeſaid or in 
any other Sort to be had, levied and executed, of the ſaid Manor 
and Premiſſes alone or together with any other Lands, Tenements 
or Hereditaments, by or between the Parties to the faid Indenture 
—_— or 
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* P. 61. * or any of them, alone or together with any other Peron or Perſons. 
were to be and enure, and were thereby declared to be and enure, 
as to the ſaid Manor and all other the Premiſſes, To the Uſe of the 
ſaid Sir Robert Atkyns for Life, without Impeachment of Waſte ; 
and from and after his Deceaſe, To the Uſe of the ſaid Dame 
Mary for Life for her Jointure and in Bar of her Dower ; and from 
and after the Deceaſe of the ſaid Sir Robert and Dame Mary, To 
the Uſe of Sir Robert Atkyns Knt. Son and Heir apparent of the 
faid Sir Robert, and the Heirs Male of the Body of the ſaid Sir 
Robert the Son, on the Body of Lows Carteret his intended Wite 
lawfully to be begotten ; and for Default of ſuch Iſſue, to the Uſe 
of the Right Heirs of the ſaid Sir Robert the Father for ever. 


— 


And the ſaid Sir Edward Atłyns and Sir Robert the Father did by 
this Deed covenant with the ſaid Sir Edward Carteret and John 
Lowe and their Heirs, That in Caſe any Defect ſhould happen in 
the ſaid Fine and that Aſſurance, Or in Caſe there ſhould not be 
fome good Conveyance in the Law made according to the Intent of 
that Indenture, ſo that by Reaſon of ſuch Defect or Failure of ſuch 
Conveyance and Aſſurance in Law, the ſaid Manor and Premiſſes 

or any Part or Parcel of them ſhould not, before the thirtieth Day 
of November then next enſuing, be ſufficiently conveyed according 
to the Intent of the ſaid Indenture, then they the ſaid Sir Edward 
Carteret and John Lowe and their Heirs, and all and every other 
Perſon and Perſons and their Heirs, ſtanding or being feiſed, or 
which ſhould ſtand or be ſeiſed of and in the ſaid Manor and Pre. : 
miſſes, ſhould and would from Time to Time and at all Times 
from thenceforth for ever ſtand and be ſeiſed of and in the ſaid 
Manor and Premiſſes, or ſo much and ſuch Part and Parts thereof 
whereof or concerning which any ſuch Defect ſhould happen to be, 
To the Uſes Behoofs Intents and Purpoſes therein before declared, 
limited and contained, according to the true Intent and Meaning of 
the ſaid Indenture, and to none other Uſe, Intent or Purpoſe what- 


. ſoever. 


76. 12: be, < 2 One other of theſe thiee Indentures was a Lkaſe, Ges 11th 
Hance . Cole are: June 1669: And the Remaining One was a Releaſe, dated 12th 
Prem So . fir June 1669. This Releaſe bore the very ſame Date with the Deed 

+7 445 5 9-414 4% already recited (called the leſſer Deed :) And the Counſel on both 
A,, rhe © D- Sides agreed in calling F Deed of Releaſe (for Diſtinction's Sake) 
fue 4 697 2 the greater Deed, as this e the Settlement of the whole | 


4 5 Ft Ae. „Eſtate. 
Ae FW Ae ks F132 HL fiber — . 
Aueet Ee Io le,, eee, An la; tr drier” 


7 Aue cc 4 f. fe, By theſe Indentures of Leaſe and Releaſe, dated I FY and 3h 
gag. June 1669, the Releaſe being Tripartite, and made between the ſaid 

Cn e 72 dir Edward Atkyns, the ſaid Sir Robert the Father and Dame Mary 

— ft 7 arr his Wife, * e e Sir Clement Farnban Knt. and Ed- 


© Hons * — ward 


confirm unto the ſaid Sir Edward Carteret and 


Steel] and other the Premiſſes in 
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me firſt Part; the Right Honourable Sir George Carteret Ent. and 
Bart. Vice- Chamberlain of his Majeſty's Houſehold, and One of 
his Majeſty's moſt Honourable Pfivy Council, the ſaid Sir Edward 
Carteret and the ſaid John Lowe, the Right Honourable Edward 
Montagu, commonly called Lord Hinchinbrooke (Son and Heir ap- 
parent "of the Right Honourable the Earl of Sandwich,) Sir Phili 


7 
Carteret Knt. (Son and Heir apparent of the ſaid Sir George Carte- 


teret,) and Edward Swift Eſq; of the ſecond Part; and the ſaid 

Sir Robert Atkyns Knt. (the Son and Heir apparent of the faid Sir 
Robert Atkyns,) and Levis Carteret (one of the Daughters of the 
ſaid Sir George Carteret and of Dame Elizabeth his Wife,) of the 


third Part; It is witneſſed that in Conſideration of a Marriage then- 


tofore had and ſolemnized between the ſaid Sir Robert Atkyns the 
Father and Dame Mary his Wife, and alſo of a Marriage then 
thortly to be had and folemnized between the ſaid Sir Robert Athyns 
the Son and the ſaid Lovis Carteret, and of the Sum of 6 500 l. 


paid to Sir Robert the Father by the ſaid Sir George Carteret, for the 


Marriage Portion of the ſaid Lovis Carteret, and of 5 5. a- piece to 
the ſaid Sir Edward Atkyns, Sir Robert Atkyns the Father, Philip 
Sheppard, Sir Clement Farnham, and Edward Atkyns, paid by the 
ſaid Sir Edward Carteret and John Lowe, and for a Proviſion to be 
had and made to and for the ſaid Dame Mary (Wife of the ſaid 


Sir Robert Atkyns the Father,) for and in the Nature of a Jointure, 


in Bar and Recompence of her Dower and Thirds at the Common 


Law; and alſo for a Proviſion for the ſaid Lovis Carteret, for and 


in Nature of a Jomture, in Bar and Recompence of her Dower and 
Thirds at the Common Law; and for ſettling All the Manors, 
Lands, Tenements, and Hereditaments therein after mentioned, to 
the ſeveral and reſpective Uſes, upon the Truſts, to the Intents and 


Purpoſes, and with under and ſubject to the Proviſoes Declara- | 


tions Limitations and Agreements edel after declared; The ſaid 
Sir Edward Atkyns and Sir Robert the Father did grant releaſe and 


John Lowe-and their 


Heirs, the ſaid Manor of Srcell and other the Premitles in Queſtion 


(as deſcribed in the leſſer Deed,) and ſeveral other Manors Lands 

and Hereditaments therein mentioned, To hold the ſaid Manor of 
Queſtion, to the ſaid Sir Edward 
Carteret and John Lowe and their Heirs, to the ſeveral Uſes therein 
mentioned; which Uſes, (as to the ſaid Manor of Swell and other 


the Premiſſes n Queſlion,) are the fame as thoſe before ſet forth in 
the leſſer Deed; v2. 


ment of Waite ; 


To the Uſe of Sir Robert the Father, for Life, without Impeach- 


. Remainder 


* . An Eſq; (ſecond Son of the ſaid Sir Edward Atkyns ) of * p. bis 


— .. — N TORY I of ———— 
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O. Z. 
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ment of Waſte; And so As the usuAL RENnTs of ſuch of the 


In which Indenture of Releaſe 
following Words— 


4 


A 


cc 


«Cc 


cc 


«6 


«x 
«Cc 


«c 


66+ 


40 


''6C 


ce 
* 
cc 
cc 


cc 


cc 
«cc 
440 
40 
«<6 


«Cc 


40 


As 


Hilary Term 30 Ge 


* Remainder, as to the ſaid Premiſſes (except Timber -Trees, ) to 
Dame Mary for Life, for her Jointure, and in Bar of Dower; 


Remainder to Sir Robert the Son, and the Heirs Male of his 
Body by the ſaid Louis Carteret ; 1 


Remainder to the Right Heirs of Sir Robert the Father. 


And ſeveral other Parts of the Eſtates were limited thereby, to 
Sir Robert the Son, for Life; Remainder to Truſtees, to preſerve 
contingent Remainders; Remainder to the ſaid Lovis Carteret for 
Life, for her Jointure and in Bar of Dower; and upon the Iſſue of 


the ſaid intended Marriage, in ſtrict Settlement. 


is contained a Proviſo, in the 


« Provided always that it ſhall and may be lawful to and for the 
ſaid Sir Robert Atkyns the Father, the ſaid Sir Robert Athyns the 
Son, and the ſaid Lovis Carteret, reſpectively, when they are or 
ſhall be reſpectively ſeiſed in Poſſeſſion of the Freehold of ſuch of 


the Premiſſes as by Virtue of and according to the Limitations 
* aforeſaid are reſpectively limited to them for their reſpective 


* > * 


Lives, by their reſpective Deed or Deeds in Writing ſealed and 
delivered in the Preſence of two or more credible Witneſſes, 70 
make any Leaſe or Demiſe, Leaſes or Demiſes, of all or any of the 
ſaid Premiſſes whereof they ſhall be fo reſpectively ſeiſed in Poſ- 
ſeſſion for Life as aforeſaid, (Except of the Capital Meſſuage of 

Sapperton aforeſaid, and the ſaid Lodge in Pinbury Park afore- 
ſaid,) unto any Perſon or Perſons, for One, Two or Three Lives 

in Poſſeſſion Reverſion or Remainder, to end or determine upon 
the Death of One T'wo or Three Perſons, Or for the Term of 

21 Years abſolute; So as there be not, in the reſpective Pre- 
miſſes or any Part thereof, any Eſtate exceeding the Term or 
Time of three Lives or 21 Years, in Being at the ſame Time; 
and fo as ſuch reſpective Leaſes be not made without Impeach- 


Premiſſes reſpectively as ſhall be fo leaſed or demiſed upon Fines, 
And the BEST Rents that CAN BE reaſonably gotten tor ſuch of 
the Premiſſes reſpectively as ſhall be ſo leaſed or demiſed without 
Fines, BY reſpectively RESERVED upon every ſuch reſpective 


* 


Leaſe or Leales Demiſe or Demiſes, #9 be PAYABLE DURING 
the re peclive Terms in the ſaid reſpective Leaſes or Demiſes to be 
contained; Any Thing herein before contained to the contrary 


notwithitandin 8. 
| 85 
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— 


Words, viz. 


Provided alſo that it ſhall and may be lawful to and for the ſaid 
Sir Robert Atkyns the Father, at any Time or Times during his 
« natural Life, After the Deceaſe of the ſaid Dame Mary his Wife, 
« by any Writing or Writings indented, under his Hand and Seal, 

«« teſtified by two or more Witneſſes, to grant, aſſign, limit or ap- 
point the ſaid Manor of Swell inferior alias Nether Swell, and 
« the Lands Tenements and Premiſſes in Swell inferior otherwiſe 
« Nether Swell, Upper Swell, and Stow in the Would, and in either 
or any of them, or ſuch Parts and Parcels thereof as He ſhall 


* ſaid Sir Robert Atkyns the Father ſhall marry or take to Wife, 


during the Term of the natural Life or Lives of ſuch Wife or 
«© Wives only, for her or their Jointure or Jointures ; ; Any Thing 
herein contained to the Contrary thereof 1 in any wiſe notwith- 


0 ſtanding.” 


Sir Robert the Son, © to make a Jointure of all or any of the Lands 


Wife or Wives whom He ſhould marry, after the Death of the 
« ſaid Lovis Carteret without Ine. 


George Carteret, That Sir Edward Atkyns, He, and Dame Mary 
his Wife, would, before the End of Micbaclmas Term then next, 
levy one or more Fine or Fines ſur Conuſance de droit, &c, with 
Proclamations, of the Premiſſes contained in this Indenture, unto 
the ſaid Sir Edword Carteret and John Lowe: Which, it was there- 


upon the Truſts, and to the Intents and Purpoſes, and with, under 
and ſubject to the Proviſoes Declarations and Agreements therein 


reciting “ that Sir C/ement Farnham and Edwar 
© ſeveral Terms of Years then in Being, in Truſt for Sir Robert the 


Father, It was thereby declared and agreed by Sir Robert the 
Father, That Sir Charles Farnham and Edward Atkyns ſhould ſtand 


Perſon and Perſons to whom the Premiſſes (by Virtue of the Limi- 
tations therein) ſhoul@ belong. -- - 


« think fit, unto or to the Uſe of ſuch Woman or Women as He the 


after the Deceaſe of the ſame Dame Mary his now Wife; for and 


And by 3 Proviſo i in this Deed, the like Power | is given to 


thereby limited to Lovis Carteret for her Jointure, on any future 


And by the Gs Deed, Sir Robert the Father covenants with Sir 


by declared, ſhould be and enure to the ſeveral and reſpective Uſes, 


before declared limited and expreſſed concernin 2 ſame. And 
Atkyns were poſj- 
ſeſſed of the Premiſſes in Queſtion, or ſeveral Parts thereof, for 


poſſeſſed of the Premiſſes comprized in. the ſaid Terms, during the 
Reſidue thereof, Upon Truſt and to the Uſe and Benefit of the 


— Bf 1 The 


* And another Proviſo is therein alſo contained, in the following * P. 6 1. 


7 
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* P. Os. 


— 


* The Jury found that the firſt of the ſaid Indentures was executed 
by Sir Edward Atkyns, Sir Robert Atkyns the Father and Dame 
Mary his Wife, and Jahn Lowe; The ſecond of the ſaid Inden- 
tures was executed by Sir Edward Atkyns, Sir Robert the Father, 
Phillip Sheppard, Sir Clement Farnham, and Edward Atkyns Eſq; 
And the ſaid Indenture of Releaſe, by Sir Edward Atkyns, Sir Ro- 
hert the Father, Dame Mary his Wife, Sir Clement Farnham, Ed- 


ward Athyns Eſq; Sir George Carteret, Sir Philip Carteret, Edward 


Swift, Sir Robert Athyns the Son, and Lovis Carteret ; and that the 


Leaſe for a Lear was executed before the Relcaſe. 


That in 47 rinity Term 1669, a Fine was levied ; wherein the 
ſaid Sir Edward Carteret and John Lowe were Plaintiffs, and the 
taid Sir Edward Atkyns Sir Robert the Father and Dame Mary his 
Wife Deforciants, of the Premiſſes in Queſtion, (amongſt the ſaid 
other Lands contained in the greater Deed :) But no Fine was ever 
levied of the Lands contained in the little Deed only. 


Afterwards, on the 6th of Juby 1669, Sir Robert the Son was 


married to the laid Lovis Carteret. 


Dame Moy (the Wife of Sir Robert the Father,) died on 2d 


1 1680. 


: Aſics which, viz. on 26th April 1681, Sir Rabies the: F Alber 


being ſeiſed of the Premiſſes in Queſtion, as of Freehold, for the 
Term of his natural Life, without Impeachment of Waſte, (and 


being then on the Point of marrying a ſecond Wife, Mrs. Ann 


Dacres) duly executed an Indenture under his Hand and Seal, at- 


teſted by three Witneſſes, bearing Date the ſame 26th of April 1681, 
and made between Himſelf of the one Part, and Sir Robert Dacres 


ent. John Dacres and Ann Dacres Spinſter (Siſter of Sir Robert Dacres 


and John Dacres) of the other Part: By which Indenture, (after 
reciting the abovementioned Indenture of Releaſe Tripartite of the 


12th of June 1669, and the Power thereby reſerved <* for the ſaid 


Sir Robert Athyns the Father, after the Death of Dame Mary, to 
limit all or any Part of the Manor and Premiſſes in Queſtion, to 
any future Wife or Wives He ſhould happen to marry, for the 
Term of the natural Life or Lives of iuch Wife or Wives only; 

<« for her or their Jointure or Jointures,) it is witneſſed that in 
Conſideration of the then intended Marriage between the ſaid Sir 


Neabort Athyns the Father and the ſaid Ann Dacres and of her Mar- 


riage-Portion, The ſaid Sir Robert Atéyns the Father, Ix PuR- 
SUANCE of the {aid Pozoer to Him reſerved, and of all and every 
Power and Authority whatioever, did grant aſſign limit and ap- 
point the ſaid Manor of Ste and other the Premutles 1 in Queſtion, 

5 e | 77 | unto” 
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unto the ſaid Ann Dackxs, for and during the 7 F her * P. 66. 


NATURAL LITE, for her Jointure, and in Bar and Recompence 
of her Dower and Thirds at the Common Law. 


On 28th April 1681, the ſaid Sir Robert Athyns the Father mar- 
ried the ſaid Aun Dacres. 


On 31ſt May 1698, Sir Robert Athyns the Father, being ſeiſed of 
the Premiſſes in Queſtion, as of Frechold for Life without Im- 
peachment of Waſte, executed an Indenture of Leaſe, under his 
Hand and Seal, atteſted by 3 Witneſſes, dated on the ſame 31ſt 
Day of May 1698, and made between Himſelf of the one Parr, 
and Thomas Dacres Eſq; Robert Dacres Gent. and Fohn Dacres 
Gent. (the 3 Sons of the before named Sir Robert Dacres Knt. and 
Nephews of Dame Ann Atkyns then Wife of Sir Robert Athyns the 
Father) of the other Part, This Indenture of Leaſe recites the In- 
denture Tripartite of Releaſe of the 12th of June 1669; Whereby 
Sir Edward Atkyns and Sir Robert Atkyns the Father did (amongſt 
other Lands) grant releaſe and confirm to the ſaid Sir Edward Car- 
teret and John Lowe and their Heirs, the ſaid Manor of Swell in- 
ferior otherwiſe Nether Swell, with the Appurtenances, and all 
thoſe Rents of Aſſize of the Free Tenants of the ſaid Manor ex- 
tending to One Halfpenny and One Pound of Pepper; and all the 
Rents of Cuſtomary Tenants of the ſaid Manor ; and the Capital 
Meſſuage and Farm of the Bold; and the Park called Swel! Park, 
otherwiſe Abbot's Wood; and all and all manner of Tenths or Tithes 
of the faid Park; and the Barcary or Sheep-houſe called Gannoaww, 
and the Grounds or Cloſes of Meadow or Paſture adjoining or be- 
longing thereto ; and the Water-Mill called Bo Mill, with the 
Dams, Streams, Waters, Attachment, Fenders, Soak, Suit, Mulc- 
ture, Griſt and Appurtenances thereunto belonging ; All the Tolns 
of the Cuſtomary Tenants of the ſaid Manor, and all and all man- 
ner of Tenths and Tithes of all the Premiſſes whatſoever, which 


unto the late diſſolved Monaſtery of Hales did belong; All that 


Common of Paſture for 400 Sheep and 20 Beaſts, upon the Hills 
and Fields of Nether Swell, at all Times in the Year except in the 
open Time, and in the open Time Common of Paſture within the 
ſaid Fields for all Manner of Beaſts without Number Rate or Stint; 
and the ſeveral Paſtures called Muren Leaſovs; all that Barcary or 
Sheep-houſe within the faid Paſture ; all that Paſturage or Feeding 
for 600 Sheep, or for more or leſs at the Will and Pleaſure of the 
_ Tenant of the ſaid Paſtures called Murden Leaſsws for the Time 

Being, in and upon the Demeſne Lands Waſte Lands and other 
Lands belonging to the ſaid Farm of the Bold or elſewhere, in ſuch 
ample Manner as the late Abbot of the ſaid diſſolved Monaſtery of 
Hales aforeſaid and his Predeceſſors had kept and occupied the fame 
within the Manor of Swe# aforeſaid; All thoſe Grounds in Neither 
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* P. 67. * Sell aforeſaid thentofore in the Tenure of John Winſmore or his 


* RING of the ſome.” 


Aſſigns; All that Half-Acre of Land in Nether Swell ſometimes in 
the Tenure of the Curate of the Church of Stowe in the ſaid County 
of Glouceſter ; All that Fiſhing of the River or Water of the 
whole Manor of Nether $:well, with all Profits and Commodities 
to the ſame belonging ; All thoſe Portions of Tithes whatſoever, 


and all and all manner of Tithe of Corn Grain Blade Sheaf 


Hay Wool Lambs Paſture and other Tenths and Tithes what- 
ſocver in and upon the Premiſſes or any Part of them growing re- 
newing or increaſing ; (being the Premiſſes in Queſtion ;) To the 


ſeveral Uſes by the ſaid Indenture limited as aforetaid : And it alſo 


recites the Power to the ſaid Sir Robert Atkyns the Father, “ for 
leaſing the Premiſſes, “ as it is ſet forth in the ſaid Indenture. 
Then it is witneſſed by this Indenture of Leaſe, That the ſaid Sir 


Robert Atkyns the Father, in Conſideration of the Rent thereby re- 


ſerved, Id PURSUANCE of 7he Power to od? ge f in and by the 


ſaid recited Indenture, and by Virtue thereof and of ALL. ann 


EVERY Power and Authority whatſoever, did, by that his preſent 


Writing indented, under his Hand and Seal, teſtified by the ſeveral 

Witneſſes whoſe Names are thereupon indorſed, demiſe leaſe grant 
and to Farm let, to the ſaid Thomas Dacres Robert Decres and 
| Fohn Dacres and their Aſſigns, the ſaid Manor, and all and fingular 


the ſaid Lands, Tithes, Tenements, Hereditaments and Premiſſes, 


with their and every of their Rights Members and Appurtenances, 
in Swell inferior otherwiſe Nether Swell; AnD all and every the 
RENTS RESERVED wpon any Leaſes or Grants; To hold to them 


the ſaid Thomas, Robert and Fobn Dacres, from the making thereof, 


for and during the natural Lives of them the ſaid Thomas Robert 


and John Dacres and the Life of the LON GER LIveR of them ; 


VIELDIN G AND PAYING THEREFORE, during the ſaid Term, 


unto the ſaid Sir Robert Athyns Party thereto, and after his Deceaſe, 
to ſuch Perſon or Perſons reſpectively to whom the faid Manor and 
Premiſſes were limited, according to their reſpective Eſtates and 


Titles, the Yearly Rent of THREE HUNDRED AND THREESCORE 
Pounds at Michaelmas and Ley-day, by even and equal Portions. 


In which ſaid Indenture of Leaſe is contained a Clauſe, in theſe 


Words; vis. The TRUE INTENT AND MEANING of thts 


« Fiftate or Term for Lives, fo hereby granted and made to the faid 
*« Thomas Dacres Robert Dacres and Jobs Dacres and the Survivor 
of them, being To PRESERVE the ſaid Remainder ſo limited in 
« the Premiſſes by the tid recited Indenture, To the Right Heirs 


% the ſaid Sir Robert Athyns Party to theſe preſents, AND T9 


„ $UCH PERSON OR PERSONS TO WHOM /e ſaid Sir Robert 
« Atkyns Party to theſe preſents fhall ANY WAY . DISPOSE OF 
& the ſame, FROM BEING BARRED by any RECOVERY to be ſuj- 
« fered, or by any other Ac to be attempted or done for the BAR- 


On 
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* On 8th June 1698, Jeb Been One lle Leſſees in the laſt & Pp. 68. 


abovementioned Indenture of Leaſe, alone, executed a Letter of 
Attorney, under his Hand and Seal, reciting the faid laſt Indenture 
of Leaſe, and impowering and authorizing Thomas Barker Gent. 

as his Attorney, 70 take Livery and ſeijin of the Premiſſes laſt 
above mentioned, from the ſaid Sir Robert Atkyns the Father; for 
HIMSELF (the ſaid John Dacres) and FOR the ſaid Thomas and 
Robert Dacres and every of them, in THEIR Names and for their 
Uſe, according to the Purport and true Meaning of the ſaid recited 


Indenture of Leaſe; and to enter and take Poſſcſijon of the ſaid 


Manor and . in the ſaid Indenture contained, #9 the U/e Jn 


THEM AND EVERY of them; He the ſaid John Dacres allowing 


of all and every the Act and Acts ſo done by the ſaid Attorney, to 
be as effectual and ſufficient in Law, as if He had been perſonal! 7 


. and had done the ſame. 


On «th Fuly 1698, Sir Robert Atkyns the Fate Gate ſo ſeiſed 
as aforeſaid, and then in the actual Poſſeſſion of the ſaid Manor and 
Premiſſes, did, in his own Perſon, deliver Seiſin and Poſſeſſion 
thereof unto the ſaid Thomas Barker, To THE USE of the ſaid 
THoMAs RoBERT AND JohN Dacres and of EVERY of them, 
and of the Survivor of them, according to the Purport and true 


Meaning of the ſaid Indenture ; He the ſaid Thomas Barker bein 


8 
authorized and appointed, by a Letter of Attorney under Hand and 
Seal of the ſaid 7% Dacres, and by Him duly executed, * for 


Him and to his Uſe and in his Name, AND for the ſaid THOMAS 
« AND ROBERT Dacres and to THEIR Uſe and in EVERY OF 
© THEIR Names, to take and receive the ſaid Livery and Poſſeſſion ; 
« of the ſaid Capital Meſſuage Manor and Premiſſes, accordingly : ' 2 
As by an Indorſment on the ſaid Letter of Attorney (which 1 is ſet 


out in the Verdict) appears. 


But the Jury found, that the ſaid Thomas Dacres Rates Dacres 
and John Dacres, the Lei named in the laſt mentioned Inden- 
ture, or either of them, NEVER WERE IN Poss ESS ION of the 
Premiſſes in Queſtion, otherwiſe than by the ſaid Livery and Seiſin 
ſo given by the laid Sir Robert Athyns tite Father as aforeſaid; And 
that they or either of them did Not recerve on pay any ews for 
or in reſpect of the ſaid Premiſſes; and that the faid Iadenture af 


Leaſe 4045 NOT FOUND IN THE CUSTODY of Thomas Dacr es tho 
Sur viving Lelſee, at the Time 01 his Death. 


On 27th May 1708, Sir Robert Athyns the Father, being ſo ſeiſed 
af the ſaid Premiſſes and of the Remainder and Reverſion thereof 
as aforeſaid, made his Will, dated the ſame 27th Day of May 1793, 
_ atteſted by four Witneſſes; And 1 8 confirmed his Wife's Join 


ture; 
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* P. 69. *ture; 8 then recited © that He was ſeiſed of the Renuindar and 
60 Reverſioni in Fee, of the ſaid Manor and ccher the Premiſſes in 
« queſtion; and that ſuch Remainder or Reverſion, after the 
„% Death of his Wife, was alſo further expectant upon an Eſtate "= 
in ſpecial Tail, ſettled upon his Son Sir Robert upon his Marriage, 
«© by the abovementioned Deed of 12th Juze 1669 ; And that He A 
« had made a Leaſe to the ſaid Thomas Robert and John Dacres, for 
« their Lives and the Life of the longer Liver of them, accordin 
fete the Power He had reſerved to Himſelf upon the ſaid Settle- 
«© ment:” After which Recital, he diſpoſed of his ſaid Remainder 
or Reverſion in Fee, to the Leſſor of the Plaintiff, in Tail Male. 


The Whole Deviſe was in the following Words bi ce 1 give 
and confirm unto my ſaid Wife Dame Ann Atkyns, All thoſe 

„Lands Tenements and Hereditaments in Lower Swell aforeſaid, 

« which were ſettled upon her for her Jointure, before our Mar- 

„ riage: And I hereby further give and deviſe to Her, for Term 

of her Life, my Manor of Lower Sævell, and all the Reſt of my 

« Lands Tenements and Hereditaments whatſoever in Lower Swell _ 

< aforeſaid, for Term of her Life, as an Addition to her Jointure. 

«© And whereas I am ſeiſed of the Remainder and Reverſion in 

© Fee, of the ſaid Manor of Lower Spell, and of the Reſt of the 

« ſaid Lands Tenements and Hereditaments in Lower Swell, ſo 

« ſettled, and by this my Will given and confirmed to my faid 
«© Wife for her Life; which Remainder or Reverſion, after the 

* Death of my Wife, is alſo further expectant upon an Eſtate in 

the ſaid Manor and Lands in Special Tail ſettled upon my Son Sir 

« Robert Atkyns upon his Marriage, by Deed dated the 12th of 
une 1669, and upon his Sons by his now Wife and no other 
* The Tefla- © Wife; And whereas I have made a Leaſe, dated * the $th Day of 
ter miſtakes 4 June in the Vear of our Lord 1698, executed by Livery and 
e e « Seiſin, to Thomas Dacres Eſq; and to Robert and Fohn Dacres 
_ was316May, “ Gentlemen, for the Lives of the ſaid Thomas Robert and Fohn 
25 Ante, Pa. « Dacres and the Life of the longer Liver of them, according to a 
« Power I reſerved to Myſelf upon the ſaid Settlement made upon 
«« the Marriage of my faid Son Sir Robert Atkyns ; Now I give and 

«« deviſe the /jaid REMAINDER or REVERSION, and the BENEFIT 

* OF THE TRUSTS of the ſaid Leaſe for Lives, to my Grandſon 
John Tracy, (the now younger and ſecond Son living of my Son- 

„ in-Lavw John Tracy of Stanway in the faid County of Glæuceſter 

« Eſq; by my Daughter Ann Tracy nis Wife,) and to the Heirs 

Male of the Body of my ſaid Grandſon by him to be begotten. 

And if my ſaid Grandſon g — to die without Iſſue Male, then 

« give and deviſe the ſaid Remainder or Reverſion, to the next 
younger Son of the ſaid John Tracy my Son in Law, called Fer- 

„ dinando Tracy, and to the Heirs Male of the Body of the ſaid 
„Ferdinando. And for Default of ſuch 1 then I give and de- 


DEED 85 vile 
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« * viſe the ſaid Remainder or Reverſion to the next Younger Son * P. 70. 
« my ſaid Son- in-Law John Tracy may happen to have by my ſaid 
« Daughter, and to the Heirs Male of the Body of ſuch next 
« younger Son; and ſo on, to other ſtill younger Sons, &c. 
(Theſe Deviſes were All upon Condition that the ſaid Sons refpec- 
tively ſo inheriting the ſaid Manor and Lands, ſhould conſtantly uſe 
to call and write themſelves by the Name of Az4yrs only, for their 
Surname, and by no other Surname.) And then the Will pro- 
ceeds thus“ I do further give and deviſe all my Houſes and all 
« Lands Tenements and Hereditaments ſituate lying and being in 
« or near Cur/itor's Alley in Holbourn within the City of London 
« or the Suburbs thereof, or within the County of Mzadleſex, or in 
« ejther of them; in like manner, and upon the like Condition, 
&c. And, reciting that the Reverſion or Remainder of his Manor and 
Lands in and of Sapperton aforeſaid, and of the Advowſon of the 
Church of Sapperton, and of and in his Manor of Pinbury and of 
the Lands thereto belonging, as alſo of Pznbury-Park, was in Him 
and his Heirs; and alſo of the 7 Hundreds of Cirenceſter, and of 
the Hundred of Biſſey, all in the ſaid County of Glouceſter; He 
deviſed the ſame in like manner. The Words of his Will are 
| theſe—*® I having alſo made a Leaſe for Lives, of the ſaid Manors 
of Sapperton and Pinbury, and of the ſaid Advowſon of Sapper- 
« ton, and of the ſaid Pinbury-Park, and of all the faid ſeveral 
Hundreds, the better to preſerve and ſupport the ſaid Remainders 
and Reverſions from being cnt off or barred by any Recovery. 
And if my faid younger Grandſons happen to die without Iſſue 
Male, then I give and deviſe the ſame Reverſions and Remainders 
c to my Nephew Rzchard Atkhyns (Eldeſt Son of my late Brother 
Sir Edward Atkyns deceaſed) and to his Heirs.” 5 


— 


On gth Fe bruary 1709, Sir Robert Athyns, the Father, died, ſeiſed 
of the Premiſſes in Queſtion. | „„ ores Es 


Upon his Death, Dame Ann, his Widow and Relict, entered 
thereupon ; claiming the ſame for her Life, for her Jointure, under 
and by Virtue of the above mentioned Indenture of 26th April 
1681: And was un Poſſeſſion thereof. IF Fo 


The Jury then find an Indenture Tripartite dated the 18th of 
May 1710; made between Richard Atkyns Eſq; Eldeſt Son ang 
Executor of Sir Edward Atkyns (the Surviving Truſtee in whom. 7* 
the Terms for Years mentioned in the greater Deed were reſiggs! 
on the 1ſt Part; Joſeph Walker, Gent. on the 2d Part; and the faid 

Sir Robert Atkyns, (the Son) on the 3d Part: By which, after re- 
citing the Indenture of Releaſe of 12th June 1669, and that it was 
therein mentioned, that Sir Clement Farnham and Edward Athyns 
were poſſeſſed of ſeveral Terms for Years in the Premiſſes in que- 


1 1 
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* P. 71. ſtion, and that they were to ſtand poſſeſſed thereof in Truſt for ſuch 
Perſofi and Perſons to whoſe Uſe and Uſes the fame were limited 
by the ſaid Indenture; and reciting that the ſaid Sir Robert Athyns 
(the Son) then claimed the faid Manor and Premiſſes gy Axp 
UNDER the SAID Indenture; and that Sir Clement Farnham was 
dead, and the ſaid Edward Atkyns (afterwards Sir Edward Athyrs 
Ent. Lord Ch. Baron of the Exchequer) ſurvived Him, and was 
alſo then dead, having firſt made his Will and the ſaid Richard At- 
kyns Executor thereof, and that He had proved the ſame; The ſaid 
Richard Atkyns, at the Inſtance and Requeſt of the ſaid Sir Rober- 
Atkyns (the Son) teſtified by his executing the ſaid Indenture, and 

in Conſideration of 5 s. paid to Him by the ſaid Fojeph Walker, aſ- 
ſigned over the ſaid Manor and Premiſſes in Queition, to the ſaid 
 Foſeph Walker, To hold to Him his Executors Adminiſtrators and 
Aſſigns, for all the then Reſidue and Remainder of the ſaid Terms 
whereof the ſaid Sir Clement Farnham and Edward Atkyns or either 
of them were poſſeſſed; In Truſt for the ſaid Sir Robert Athyns (the 
Son) and the Heirs Male of his Body by the before-mentioned 
Dame Lovis his Wife; (the ſaid Premiſſes being ſo limited in and 
by the ſaid Indenture of Releaſe of 12th June 1669.) In which 
ſaid Indenture, there is a Covenant from Sir Robert (the Son) to 
inder.inify the ſaid Richard Atkyns his Heirs Execurors and Admini— 
ſtrators againſt any Damages he or they might ſaſtain by reaſon of 
his making the ſaid Aſſignment to the ſaid 7% /alker as afore- 


The Jury further find, That Dame Ann Athyns being / in Poſ- 
ſeſſion of the Premiſſes as aforeſaid ; In Trinity Term 1710, 9 Ann. 
an Ejectment was brought in the Court of Common Pleas, for the 
Recovery of the ſaid Premiſes, againſt Her the ſaid Dame Ann and 
the Tenants in Poſſeſſion of the fame Premiſſes, by John Philips, 
upon the ſeveral Demiſes of the faid Sir Robert Atkyns the Son, and 
of the ſaid oeh Walker : In which Ejectment, the Demiles were 
laid upon the 22d Day of May 9 Ann. To hold from the 2oth 
Day of the ſame May, for 7 Years. And the ſaid Ejectment was 
tried at the Bar of the Court of Common Pleas, in M:chaelmas 
Term following: And a general Verdict was found for the Plaintiff; 
and Judgment was entered up thereupon, againit Her and the reſt _ 
of the Defendants therein, for the ſaid John Philips; and he reco- 
vered TERMINUM ſuum predictum, and had an Habere facias Poſ- 


onen. 


The Jury further find, That upon this Trial, the ſaid two Inden- 
tures, called greater and leſſer Deeds, of 12th June 1669, were, 
BoTH of them, read and given in Evidence to the Jury: But that 
the Decd of Agument, of 18th May 1710, was Nor produced, 

nor given in Evadence, to the Jury. 


They 
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* They find, that ſoon after the ſaid Judgment in Eje&ment, and * P. 72. 


during the Life of Dame Ann, Sir Robert Atkyns (the Son) en- 
tered into and was in Po ſſeſſion of the Premiffes in quaſtien, and in 
the ſaid Declaration in Ejectment mentioned. . 


They find, that on 1ſt January 1710, John Philips, the ſaid 
Plaintiff in Ejectment, furrendered the two Terms mentioned in the 


ſaid Declaration in Ejectment to be demiſed to him by the aid Six 
Robert Atkyns (the Son) and Joſeph Walker, to the laid Sir R. A. 
(the Son) then in Poſſeſſion of the Premiſtes, _ 


They further find, that on 17th January 1710, the ſaid Sir R. A. 
the Son, being 0 in Poſſeſſion as aforeſaid, and aur ing the Life-time 


of the ſaid Dame Anne Atkyns, Widoww, made a Feoftment to Fame, 
Earle, of the Premiſſes in queſtion, in Fee; by Indenture Tripar- 


tite of that Date, made between Himſelf on the iſt Part; James 
Earle, Yeoman, on the 2d Part; and Fohn Holmden, Gent. on the 
3d Part: which Feoffment in Fee is therein declared to be for the 


docking, barring and deſtroying ALL ESTATES TAIL, V% and 


Uſes, Rever/ions and Remainders, at any Time thentofore made cre- 


ated or limited of and in the Manor and Premiſſes in Queſtion ; and 
for the veſting and ſettling an Eſtate in Fee Simple therein, to and 
in the ſaid Sir Robert the Son. Sir Robert (the Son) did therefore, 


in Conſideration of 5 s. thereby grant bargain ſell enfeoff and con- 


firm unto the ſaid James Earle his Heirs and Aſſigns, the Premiſſes 
in Queſtion, To hold to and to the Uſe of the ſaid James Earle 

his Heirs and Aſſigns for ever; To the Intent and Purpgſe that the 

ſaid James Earle might become perfect Tenant of the Freehold of 


the ſaid Premiſſes, in order for the ſuffering a Common Recovery in 
Hilary Term then next; wherein the ſaid John Holmden was to be 


Demandant, the ſaid James Earle Tenant, and Sir Robert Himſelf 
Vouchee. Which Recovery, it was thereby declared, was to be 


and enure to the Uſe and Behoof of the ſaid SiR RoBERT ATKYNS 
(the Son) his Heirs and Aſſigns for ever; and to or for no other Uſe 


Intent or Purpoſe whatſoever. And by this ſame Deed, Sir Robert 
 Atihyns (the Son) conſtituted Edward Carter and John Lang ford 
his Attornies and Attorney, either jointly or ſeverally to enter upon 


and take Seiſin and Poſſeſſion of the Premiſſes, and to give and de- 


liver Seifin and Poſſeſſion thereof to the ſaid James Earle and his 
Heirs and Aſſigns for ever, according to the Purport and true 


Meaning and for the Purpoſes in the ſaid Deed mentioned. 


And the Jury find, that on 2oth January 1710, Edward Carter, 
One of the ſaid Attornies, entered upon the Premiſſes, and gave 
Seiſin and Poſſeſſion thereof to the ſaid James Earle, by Virtue of 
the ſaid Warrant of Attorney contained in the ſaid Indenture : As 

2 eee eee eee appears 


2 
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P. 73. * appears by a Memorandum indorſed upon the fad Indenture, and 


found by the Verdict. 


They find that in Hilary Term gth Ann. (1710) a Recovery was 
ſuffered of the Premiſſes; wherein John Holmden was Demandant ; 


James Earle, Tenant ; and Sir Robert Athyns (the Son) and Lowis 


his Wife, Vouchees; And Seiſin executed thereon : Which Reco- 
very they find to be proſecuted had and executed to the ſeveral 


| Uſes mentioned in the ſaid Deed of Feoffment. And they find, that 


after this Recovery, Sir Robert the Son continued in Poſſeſſion of the 
Premiſſes till the gth of November 1711. 


They find the Death of the ſaid Sir R. A. (the Son) on gth 


November 1711, without Iſſue Male by the ſaid Lovis his Wife, 
who ſurvived Him. 


They alſo find, that an Ejectment was brought for the Pre- 


miſſes, againſt Robert Atkyns Eſq; and his Tenants of the Pre- 


miſſes in Queſtion, in Hilary Term 1711, 10 Ann. by Jobn Miles, 
as Plaintiff, on the ſeveral Demiſes (both laid to be made on 


14th February 8 Ann. 1709. which is 5 Days after Sir R. A. the 
- Elder s Death) of Dame Ann Atkyns the Jointreſs, and of Thomas 
Dacres, the ſurviving Leſſee under the Indenture of Leaſe of 31 


May 1698. And in Eafter Term 1712, 11 Ann. a general Verdict 


was given for the Plaintiff, on both Demiſes, on a Trial at Bar in 


this Court: and Judgment was'entered up accordingly, that the 


„ Plaintiff do recover his ſeveral Terms aforeſaid.” And the ſaid 


Dame Ann Athyns entered upon the Premiſles in queſtion, imme- 


diately after this laſt Judgment; and continued 1 in Poſſeſſion thereof 
till 9th October 1712: When She died. 


Soon after the Death of Dame Amun, the (original) Defendant Ro- 


Bert Athyns Eſq; Nephew and Heir Male to Sir R. A. the Son 


(and alſo Heir at Law to Sir R. 7. the Father) entered upon the 
Premiſſes, and continued in Poſſeſſion thereof till his Death; which 
happened on 16th March 175 3. | Robert's Death was juſt 3 Months 
after the now Leflor of the Plaintiff's actual Entry : And it was 


| alter Iſſue Fan in this preſent Ejectment. 13 


Jobn Dacres, one of the Leſſees 3 in the Indenture of Leaſe dated 
31 May 1098. died i in 1705. 


Robert Dacres, another of them, died in 1706. 


7 homas Dacres, the third of them, for vived the other Two; and 
died on 8 Js 1762, 


They 


— 
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* They find that John Athyns, the Leſſor of the Plamtiff, NEVER * P. 74. 


WAS IN PossEsSION of the Premiſſes in queſtion or any Part 
thereof, nor in Receipt of the Rents and Profits theroof or of any 
Part thereof; NoR ENTERED thereupon, TILL the 15th of 
December 1752; When He made an ACTUAL ENTRY into and 
upon the ſame ; claiming the fame as Deviſee thereof under and b 


Virtue of the Will of the ſaid Sir Robert Athyns the Father; and 


ejected, drove out, and removed the ſaid Robert Atkyns Eſq; Charles 
Coxe, Thomas Horde, &c, therefrom ; and was ſeiſed thereof, as the 


Law requires; and being so ſeiſed thereof, made the Demiſe to the 
| faid Cyprian Taylor the now Plaintiff, on the 16th of December 


1752, to hold from thence for 15 Years, By Virtue whereof, the 
ſaid Cyprian Taylor entered on the 18th, and was ejected by the De- 
fendants on the 19m. 8 ö 


And then they conclude generally, as uſual ; ſubmitting the Mat- 


ters of Law to the Judgment of the Court, upon the above Facts. 


This Caſe was argued four ſeveral Times; Firſt, on Tueſday zd 
Tune 1755, by Mr. Yorke, for the Plaintiff, and Mr. Knowler 757 


the Defendants; Again, on Tueſday 11th November 1755, by Mr. 


Pratt for the Plaintiff, and Mr. Perrott for the Defendants; a 3d 


Time, on Tue/day 11th May 1756, by Mr. Caldecot for the Plain- 


tiff, and Mr. Serjeant Prime for the Defendants ; and a 4th Time, 
on Friday 19th November 1756, by Mr. Caldecot for the Plaintiff, 
and Mr. Kugler for the Defendants : But it is unneceſſary to repeat 
the three firſt Arguments particularly; Becaule the laſt includes the 
general Subſtance of them. 1 JFC 


The Sum of what was urged on the Part of the Plaintiff was, 


That the Leaſing and Jointuring Powers exited at the Time when 


they were executed by Sir Robert Athyns the Father; That thoſe 


Powers were well executed by Him; That the Leaſe and Jointure 


made by him, in Purſuance of thoſe Powers, were an Impediment 


to his Son Sir Robert the younger's Suffering a Common Recovery; 


That even ſuppoſing that James Harle was a good Tenant to the 
Pracipe, Yet the Entry of Dame Ann the Jointreſs, within the 5 
Years, avoided this Recovery; and conſequently, that the Re- 
mainder or Reverſion in Fee, deviſed to the leſſor of the Plaintiff 


by Sir Robert the Father, was Not barred by the Recovery thus fut- 


fered by Sir Robert the Son. 


Theſe Points were entered into very largely, by Mr. Caldecot and 
the Gentlemen who had ſpoken before Him, on the tame Side. 


— firſt endeavoured to prove that the Powers reſerved to Sir 


R. A. ths Father by the Two Deeds of 12th June 1669 were in 


= 


L being 
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*P. 75. * being and vald at the Time of the Execution of the Leaſe to the 
Dacres; and ſecondly, that they were well executed; and conſe- 
quently, that there were Eſtates of Freehold ſubſiſting at the Time 
when Sir R. A. the Son made the Feoffment to Earle; viz. Dame 
Ann's Jointure, and the Leaſe to the Dacres: And therefore, third- 
ly, They inſiſted 'that theſe Life-Eſtates were Impediments to Sir 
R. A. the Son's Suffering the Common Recovery. They denied 
that Sir Robert Atkyns the Son was Tenant in Tail in Poſeſion, at 
the Time that he made the Feoffment to James Earle : So that 
Earle could not be a good Tenant to the Præcipe. And they 
urged, that even admitting that Sir R. A. the Son was Tenant in 
Tail in Poſſeſſion, Yet He could not upon this na#ed Poſſeſſion, 
without the Freehold, make a good Tenant to the Præcipe without 
the Jointreſs and the Leſſee for Life's joining: And and that the 
Court cannot, (under 14 G. 2. c. 20. FI.) PRESUME @ previous 
Surrender or Conveyance of the Eſtates for Life, in order to make 


the Recovery good. 


They further, fourthly, inſiſted, that ſuppoſing Sir Robert At- 
 kyns, the Son, was Tenant in Tail in Poſſeſſion, and alſo that 
there was a good Tenant to the Præcipe; (fo that the Recovery 
was good, as a Common Conveyance ;) Yet the 'Re-Entry of Dame 
Ann Atkyns, the Jointreſs, within the 5 Years (in 1712) actually 
avoided this Recovery; which, if not void, was at leaſt voidable by 
the Tenant for Life: And this Re-Entry of the Tenant for Life 
re-veſted all the ſubſequent Eſtates. . 


The great Streſs of the Queſtion lies (as they ſaid) upon the 
Tenant 70 the Pracipe. | | 


1 Point. The iſt Point, in Order of Time, is the Validity of the two 
| Powers created by the greater Deed of 1669. 

But there is no Ground, either for the Suppoſition of a Fa#, 
That the lefler Deed muſt have been executed 4%; or for 
any Inference in Point of Law,“ That it operates to the Extinct un 


* 


of theſe Powers.“ 


The Fact concerning the Priority of Execution of the two Deeds 
cannot, now, be determined by any Evidence: Therefore Pre- 
ſumption muſt determine it. 


No one of theſe Deeds is an Agreement to execute the other: 
Conſequently, muſt have been prior to it. The leſſer Deed cove- 
nants; The greater performs that Covenant: Therefore the leſſer 
was prior. If it had been executed 44ſt; that would have * 
— 1 Fs ial the 
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* the very Effect of it and the Powers raiſed by it. Dame Mary was 
giving up and exchanging her former Jointure : And therefore She 
might defire a ſingle diſtinct Deed, to ſecure her own Intereſt. For 
which Purpoſe, a Deed of Covenant was the moſt proper: And 
there was no Need to incumber this Leſſer Deed, with the Powers 
inſerted in the Greater Deed ; which Powers did not concern Her. 


for it,) to alter and deſtroy the former Agreement. But if the Par- 
ties had meant ſo, they would have ſo expreſſed it. we: 


_—_— 


*P. 76. 


Whereas, in order to ſupport a contrary Argument, it is neceſſary to 
ſuppoſe a new Agreement (without, and even againſt, any Reaſon 


However, ſuppoſing the leſſer Deed to have been actually executed 


laſt; Yet being all Uno Flatu, the Law will order the Time, ſo 


ſubſequent, according to the Reaſon of the Thing and the Intent of the 


3 that the proper Deed ſhall be taken to be anterior, and the other 


Parties. Diggess Caſe, 1 Co. Rep. 173. Albanys Caſe, 1 Co. 


Rep. 107. and 2 Rep. 75. the Lord Cromwell's Caſe. 


And the operation of the Fine will follow the Conſtructian of the 


' Deed. | 
Counteſs of Rutland's Caſe, 5 Co. 26.4. 
Therefore, the Exiſtence of the Powers being eſtabliſhed, The 


zd Point. 


next Queſtion is, Whether they have been wELL executed. 


Dame Mary's Fointure has not been objected to: But the Leaſe 


made to the Dacres has; (1ſt) As being without a ſub/iſting Power 
in Sir R. A. the Elder, the Leſſor, to make it; (2dly) As being 
' FRAUDULENT, even ſuppoſing Him to have had Power to make it; 


(3dly) As the Livery and Seiſin was made to the Attorney of Onz 
only of the three Leſſees, and not to Al 3, or their Joint-Attorney. 


Now it is true, that a Tenant in Tail in Poſefion may ſuffer a Re- 


covery: So alſo may a Tenant in Tail in Remainder, if he can get 


in the Tenant for Life. 


But the Original Donor may interpoſe as many Eſtates for Life, 


as he pleaſes, before and prior to the Tenancy in Tail. And this 
Leaſe to the Dacres, under the Power, is juſt the ſame as if it had 


been ORIGINALLY interpoſed. And the Declaration of the Intention 
will NoT vtrate the Effate limited to theſe Dacres : If it had been 


even a Condition annexed, in Reſtraint of Alienation, ſuch a Condi- 
tion would have only been void; and the Eſtate, good. Co. Litt. 


24. a. Corbet's Caſe, 1 Co. 84. Mary Portington's Caſe, 10 Co. 


38. 8 


| As 


— — „ 
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* As to Fraud There is Nothing fraudulent in this Leaſe. And 
both the Terms have been actually recovered at Law. 


If Sir R. A. the Father's ſuperfluous Declaration has any Effect, 
it makes the Leaſe Good: And it would have been adjudged good, 
if it had been called in queſtion whilſt it ſubliſted. 2 Leon. 132. 


Moore and Savil]'s Cale. 


And No One is hurt or defrauded by this Leaſe. Not the Join- 


treſs : For, the full and beſt Rent is reſerved. Therefore Cro. Eliz. 


5. The Counteſs of Suſſex's Caſe does not affect this Caſe : For there, 


the Jointreſs ſuffered. Nor is the Tenant in Tail hurt; for the 


ſame Reaſon, as to his Rent: And as to the poſtponing his Power to 
ſuffer a Recovery, it was legal, and might have been done by a 
real actual Demiſe for Life or Lives. And the Eyes of this Court 


do not pierce further than the S of the Conveyance ; Not to the 
 Dejign of it. As in Caſes of Terms to preſerve contingent Re- 
mainders, This Court cannot hinder the Truſtee from deſtroying 


them : So, of Terms to attend Inheritances ; Which this Court 
cannot hinder the Mortgagee from getting in. Cro. Car. 190. The 


Caſe of Naſh v. Preſton, is a ſtrong Caſe to ſhew that the Court of _ 
Law will not meddle with the — of che A 


Now this Leaſe has purſued the Power : And this Court v vill 
not meddle with the Intent. 


Leaſes made be hain far the Benefit of their Families 


are generally as fictitious as this: And yet they are always allowed 5 


to be good. 


As to the Livery and Seifin This 1 to Thomas Barker « en- 
ured to the Ule of all the Free Dacres, according to the Purport 


and true Meaning of the Letter of Attorney, moſt explicitly therein 
expreſſed, and ſo declared at the Time of the Livery, by Sir R. A. 
the Elder who gave it. 


This ſuffeiendy appears (as the preſent Infeoffment was by 


Dp, ) from Bro. Abr. Title Feffements de terres, pl. 16, 67, 72. 
and Co. Litt. 48. b. 49. a. But 2 Ander/. 196. pl. 14. The Caſe of 


Dee v. Abbot, is in Point: Tis moſt exactly the fame Caſe as this. 


So that the 1 ife-Eſtates Dame Ann and of the 3 Dacre es ap- 
pear to have been ell created. 


Conſequently therefore, a double Freehold is ſufficiently eſtablith- 
ed; viz. One, in Dame Arn; the Other, in the Dacres. 


From 


i Hilary Term 20 Geo. 0.2 


* From 3 it follows, Thirdly, That Sir Robert Ath, yrs the Son, * p. 78. 


was by them precluded from ſuffering this Recovery: As he was 
not Tenant in Tail 7 Paſſeſſion, at the Time of his making the 
Feoffment to James Earle. Therefore He was to gain a Freehold 


as he could ; by Right, or Wrong: And it may be ſaid, that Either 
of them will do. 


But even ſuppoſing [im to have been Tenant in Tail in 2 oe 
fron, Yet James Earle was no good Tenant to the EI OO 


When he recovered againſt Dame "ths He was nof Tenant i in 
Tail in Poſſeſſion: But he recovered againſt Her, upon a Suppoſi- 
tion“ that he 20. 
upon a Miſtake. And the Terms which Phulips recovercd as his 
Leſſee, and ſurrendered to Him, were Both of them ficritiaus. 80 
that the Feoffment to Earle muſt fall to the Ground ; having no 
Foundation to ſupport it. And though Livery was given to Hun 


by Sir e yet Sir Robert Himſelf CONTINUED in Poſſeſſion tell 
bis Death. 


3d Po Po int. 


Which Suppoſition was grounded therefore 


Which Oblerratians being premiſed, this Part of the Caſe may 


be conſidered, 1it on Sir Robert's Verdict and Judgment againſt Dame 
Ann; and 2dly on his 9 Feoffment to Earle. 


Firſt—His Entry under the Judgment cannot amount to a Di 
1 n; Nor had He thereby, an Eſtate purſuant to his Title, as 
| there claimed by Him; It could not be more than an Eſtate in Tail, 

EXPECTANT pon two Freeholds. It could not be a Diſſeiſſn: 
Becauſe it was an Entry UNDER à Verdict. In Truth, He gained 


only a bare naked Poſſeſſion, without the F rechold. And ſo is the 


| Writ of Habere facias Poſſeſfionem : And the Judgment is “ to re- 
| * cover the Term” only. And Cre. Eliz. 438. the Caſe of Bateman 


v. Allen, (upon a Deviſe the ſame with thats in the Caſe of Nezwys 
aud Scoolaſtica his Wife, v. Larke, in Plowd. 403. ) alſo proves this. - 


Therefore the Entry under the Judgment i in Ejeftment could give 
no Title to Sir R. A. the Son, to ſuffer a Recovery : It was a 
LAWFUL ENTRY; but an UNLAWFUL HoLDING. Co. Lit. 67. 


6. A wrongful Withholding is not a Diſſeiſin; j but a Deforcement. 0 : 
Co. Litt. 277. b. 331. b. 354. 6. 355, 356. And this 1 1s is without 


the F reehold. 


Tis like the Cafes of Tenant at Sufferance: 12 Aſie 22. Cs. 
Lit. 57. b. 1 Rs. Abr. 659. Title Diferia, Letter C. pl. _ . 
Cro. Fac. 169. The Caſe of Butler v. Duckmantin. Co. Lit. 270, 
$51; Cre. Elis. 238. The Cafe of 2 V. Till. Al which Caſes 
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P. 79. 


* concur to prove That Nothing ſhall operate by Way of Difleifin, 
but a ToRTIOUS ENTRY.” 


And chath is NO MIDDLE Lind of Holding, between a naked 


Poſſeſſion, that diſturbs nothing ; and a Fee, which diſturbs every 5 


Thing 


Then, ſecondly, as to the Feoffment to James Earle. It gained no + . 
Eſtate to Earle. This is a very great Point to F amilies, for the Pre- 


tervation of Intails. 


If the contrary Conſtruction ſhould prevail, even Tenants at Wil , 


might do the ſame thing. 


But the Line is drawn thus, viz. © That a Tenant in Tail, 
«© WITH the Freehold, may bar : But without it, He can NoT.” 


A Real Feoffment indeed may do it: But a Actitious One can not; 


| but ſhall be confidered as fraudulent and void, like that in avi 


126. Leon. Whitev. Wilham Bacon. It is not a Diſcontinuance: 
Swift v. Heath, Carthew 109, 110. . 


Sir R. A. the Son, gained no pee by it, to himſelf; nor any to 


. : And the Court will Wider it as as merely colluſro ve. 


Tbat He rained None, 70 hinſef, appears from 1 Brownlow 2 30. 


Dame Pett's Caſe. 2 Inſt. 412, 413. Cro. Car. 302. Blunden v. 


Baugh. Bratton Lib. 4. pa. 161, 162. Co. Lit. 153. Dy. 62. 
11 Aſſize 6. 3 v. Blackman, Cre. Jac. 659. Bull V. , 


Cro. Car. 388. 


That He gained None 7 Earle, is equally true. Bark gained no 


| Eſtate of Freehold, by this Feoftment ; either as a Wrong-Doer, 
or as a Diſſeiſor. 1 Ventr. 360. Serjeans one 8 Argument 1 in 


Y 


He might indeed be taken as a Diſſeiſor, at the Election of the 


right Owner; but ot againſt it. And here was no Intention of a 
Diſſeiſin. Cro. Fac. 643. Ferrers v. Farmer. 1 Med. 107. Foun- 
| tain v. Cooke. In Fact, here was no Actual Diſſe;hn : For Sir R. A. 
the Son continued in Poſſeſſion. Neither was here any Force or Ex- 


pulſion. And it is not every Entry, that is a Diſſeiſin: Tis no Diſ- 


ſeiſin, unleſs there be an Expulſion. Co. Lit. 181. 1 Salk. 240. 


Pl. 2. moſt exprelly. 


Conſidering this Feoffment As ; part of the CONvEYANCE vf 4 
Common Recovery, as a Common Aſſurance, Sir Reber? the Younger 


| had no Power to make a F coftment. 


f 
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* It is not hereby meant that he could not in Fa& make a Feoff- * P. 80. 


ment: Every Man in Poſſeſſion may do it. But this Sir R. A. the 
Son, could not convey an Eſtate of | Freehold, by any rightful Con- 
veyance, as Fine, Releaſe, or Bargain and Sale. And if He cannot 
do it by a rightſul Method, will the Law permit him to do it by 4 
wrongful One ? Surely not. The Poſſeſſion of a Tenant at ſuffe- 


rance is not ſufficient to build a Title upon. Co. Litt. 278. Cro. 


Tac. 169. Cre. Elis. * 


Common Recoveries are now conſidered as a mere Conveyance : 
And the Recoveror is a mere Inſtrument and Creature of the Tenant 
in Tail. 2 Rep. 77. Cromwell's Caſe. Poph. 23. The Caſe of Crocker 
and York v. Dormer. Cro. Fac. 643. Sir Jobn Ferrers and dir John 


Curſon v. Sir Richard Fermor and others. 2 Ro. Rep. 247. S. C. (at 
the End of it.) 1 Mod. 107. Fountain v. Cote. So, the known 


Caſe of Copyholds, 4 Co. 28. a. Cotes Compleat Copyholder ; And 


the Caſe i in 1 Ro. Rep. 223. Herbert v. Binion. N 


From all which Caſes it is Ars be inferred; That the whole 


Tranſaction is One Common Aſſurance ; that the Recoveror is a Crea- 
ture and Inſtrument of the Tenant in Tail; and that it ſhall not be 
; conſidered as a fortious Entry anda Dllſellin. in a Common Aſſurance. 


"Such a Feoffmenit as this, may be made by any Perſon in \ Poſſeſ- 


ſion : And, if this ſhould be eſtabliſhed, it may be of very miſ- 


chievous Coniequence ; and will introduce a new Law, contrary to 
all . Rules and Dosis : 


The Stat. 14 G. 2. c. 20. conſiders a Common Recovery at as a 
Common Aſſurance; and has a Proviſo, That the Perſon had a 
« Title to make a Tenant to the Præcipe. And here is not the leaſt 
Ground to preſume that the Tenants for Life either Joined or - fur- 


rendered their Eſtates. 


"Now if the Faw at that ſome Perſons have this Power, 
and others have not ; the Law will never ſuffer that to be done by 
Fraud, which can not be done fairly and regularly. And this 


whole Tranſaction is fraudulent and colluſive, and done es anims to 


bar the ſubſequent Eſtates; and is therefore voip, as FRAU, 


within the Rule and Reaſon of Fermor's Caſe. 3 C5. 77. b. which 


eonfiders an Eſtate made by Colluſion and F raud, as % Eſtate. 


Laſtly. —Admitting the Facts of Sir R. A. the Son's bee Te- 4th Point. 


nant in Tail in Poſſeſſion; and allo, that there was a good Tenant 


to the Pracipe; Yet Thr Re-EnTRY of the Fointreſs actually 


avoided 1 it, and a all the — Eſtates, — 
It 


. 
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* If the Recovery was not abſolutely void, but good AS a CoM- 
No Conveyance, yet it was VOIDABLE : And if it was voidable, 
then it was aually AvoineD by the Entry of Dame Ann, upon 
Demiſes laid as far back as the 14th of F ebruary 1709. 


To. prove this, they applied the Caſes in 11 Co. "18 3. 1 iford's 
Caſe ; Cro. Elix. 540. Holcomb v. Rawlyns ; 1 Aude 352. Butler 
v. Baker; Fitz-Gibbon 225. Bunker v. Cooke; Holt's Caſes 748; 1 Co. 

4. b. Sir William Pelham's Caſe ; and a Caſe in C. B. in H. 12 Arn. 


Goodiitl v. Ri 1Yden. 


It is like the Regreſs of a Difo iſee, Which avoids all intermediate 
Acts, by Relation. 


Mr. Knowler, who twice argued this Caſe for the Defendants, 
included in his laſt Argument all that had been or could be urged 
on that Side of the Queſtion: And it was to the ain Ee.” ; 


5 The main Queſtion upon this Caſe 3 \ « Whether the Recovery 
e ſuffered by Sir R. A. the Son, be a GOOD Recovery. 


For tis inſiſted by the Leſſor of the Plaintiff, That the Re- 
* covery is void, as being ſuffered by a Perſon who had only a 
* BARE Poſſeſſion, and had UT Power to make a Tenant to the 


08 Pracipe.” 


But / the Recovery is good, the Leſſor of the Plaintiff can have 
no Title: Becauſe he claims under a Limitation in Fee, expectant | 
on the Determination of an 1 Eſtate Tail, which is e by the 
Recovery. 


The Limitations, under which All the Parties derive their Title, 

are contained in two Deeds, dated 12th June 1669 : Which, from 
their Bulk, and for Distinction s Sake, have been called the great 
Deed and the little Deed. 


The great Deed is a Releaſe, rounded on a Bargain and Sale 
for a Year: The little Deed is a Covenant to levy a Fi ine, and a 
Declaration of the Uſes of the Fine. 
In ſpeaking to the Queſtion, 
Four Matters mult be taken into Conſideration, vir. 
Firſt, The Order in which the two Deeds were executed; and 


in what manner they fluence each other. And from this Con- 
VV F ſideration 


in Conſideration of a Marriage be 
Mary his then Wife, and of her releaſing a former Jointure made 
| to her before their Marriage, covenanted that He and the ſaid Dame 
Mary his Wife and Sir Edward Atkyns (his Father) would levy a. 
| Fine to Edward Carteret and John Lowe, of the Eſtate in queſtion 

only; To the Uſe of Sir R. A. the Father for Life, ſans Waſte ; 
Remainder to the ſaid Dame Mary, for Life, for her Jointure ; 
Remainder to Sir R. A. the Son and the Heirs Male of his Body 
by Lovis Carteret his intended Wife; Remainder to the Right Heirs 
of Sir Robert the Father. 5 js | LD 


— ——  ———— — — rd 
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Powers did EXIST at the Time when they were exerciſed by Sir 
Robert Atkyns the Father. | 


Secondly, Suppoſing the Leaſing and Jointuring Powers did then 


exiſt, Then whether thoſe Powers were WELL EXECUTED by the 


{aid Sir Robert the Father. 


Thirdly, Suppoſing they were well executed, Then Whether FG 


Leaſe or the Jointure, made purſuant to theſe Powers, were an 


IMPEDIMENT 70 Sir Robert Atkyns the SON's ſuffering the Reco- 


VERY.. 


Fourthly, If the Recovery was good, Then Whether the Rr 
ENTRY of Dame Ann, under the ſecond Ejectment, did avorp it. 


| Firſt, As to the Order in which the two Deeds were executed; 


and in what Manner they influence each other. 


* ſideration it will appear, Whether the Leaſing and Jointuring P. 82. 


iſt Point. 


It is found by the Verdict, That Sir R. A. the Father, being 


ſeiſed of the Eſtate in queſtion and of ſeveral other Eſtates, on 


12 June 1669, made and executed E Indentures. By the firſt, He, 


By the 2d Indenture (taken in the Order as they ſtand in the 


ore that Time had with Dame 


Verdict) The Eſtate in queſtion is bargained and fold by Sir Edward 


A. and Sir R. A. the Father, to Sir Edward Carteret and Jobn 
Lore, for a Year. e 1 | 


By the zd Indenture, Sir Edward 4. and Sir Robert A. the 


a Marriage to be had between Sir R. A. the Son and Lovis Carteret, 


Dame Mary, of a Jointure, releaſe the Eſtate in queſtion (inter 


alia to Carteret and Lowe and their Heirs, To the Uſe of Sir R. A. 


the Father for Life, /ans Waſte; Remainder (except Timber) to 
Dame Mary for Life, for her Jointure; Remainder to Sir R. A. the 


* Son 


Feather, in Conſideration of a Marriage before that Time had be- 
tween Sir R. A. the Father and Dame Mary his then Wife, and of 


and of her Marriage Portion, and for a Proviſion to be made for 
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* P. 83. * Son and the Heirs Male of his Body on the Body of Lovis Carteret , 
Remainder to the right Heirs of Sir R. A. the Father. (Theſe are 
all the Limitations in this Indenture, concerning the Eſtate in que- 
ſtion.) Sir R. A. the Father covenanted with Sir George Carteret 
(the Father of Lovis C.) That for the better ſecuring the Eſtate in 
queſtion to Sir Edward C. and John Lowe and their Heirs, He and 
Dame Mary his Wife and Sir Edward Atkyns would levy a Fine to 
Carteret and Lowe and their Heirs, to the Uſes before declared. 


In Trinity Term 1669, a Fine with Proclamations was levied, of 
the Eſtate in queſtion (together with other Eſtates) by Sir Edward 
A. Sir R. A. the Father, and Dame Mary his then Wife, to Sir 

Edward Carteret and John Lowe. F 


It is vor found, 9h:ch of the two Deeds was executed f; 
(though it was a Matter of Fact. 7 So that the Priority of Execu- 
tion muſt be determined by the Court, from Circumſtances and Pre- 
ſumptions. | „ . 
The Order in which the Two Deeds ſtand in the Verdict, con- 
cludes Nothing, One way or the other: Since they are placed there, 
4s they were given in Evidence. „5 


Then He proceeded to compare the two Deeds, and to reaſon 
upon them; and argued very elaborately, That either the little 
Deed was executed AFTER Zbe great Deed; Or that the little 
Deed was made with a View to control or correct the great Deed; 
Or that the great Deed, and the little Deed, and the Fine muſt be 
conſidered as One ASSURANCE, (Rouge not as incorporated, and 
as one ſingle Act:) And in either Caſe, there is an End of the 
Lenjmg Power, and alſo of the Jointuring Power. ng. 


And He argued very ſtrenuouſly, That the Fine would extim- 
guiſb both thoſe Powers; becauſe they were Powers appendant and 
annexed to Sir R. A. the Father's Eſtate for Life, and vo collateral 


2d Point, Second Point or Head—Suppoſing the great Deed was Jaſt exe- 
cuted, Or that it controls or corrects the little Deed, Then 


Whether the Leaſing and Jointuring Powers were well EXE- 
CUTED by Sir R. A. the Father. | 


He choſe to ſay nothing as to the Execution of the Jointuring 
Power; No Circumitances attending the Execution of g, having 
> See the deen laid before the Jury: But confined Himſelf to the rber, (the * 


Note at the 

End of the Leafing Power) 

Reply, pa. 3 : 
104, 105, accounting for curtailing this Part of the Argument, 


Now 
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No this Leaſe is void, as againſt Law]; being made for no other * P. 84. 
Purpoſe than 0 reftram Sir R. A. the Son from Jnffering a . 
For that Reſtraint is againſt Law. 


The Power to ſuffer 2 Common Nursery, is a Privilege pes * 
incident to an Eſtate Tail: It is a Poteſtas alienandi, which is not 
reſtrained by the Statute de Donis; and has been ſo conſidered ever 
ſince Taltaram's Cale. [12 E. 4. 14. 6. pl. 16.] And this Power 


to ſuffer a Common Recovery” cannot be reſtramed by 0 eperd 
Limitation, Cuſtom, Recognizance, Statute, or Covenant. 


That it cannot be reſtrained by Condition, appears by Co. Litt. 
WH b. 224. 4. and Sondey s Cale, Ju 128. 


That it cannot be reſtrained by Linnitation, appears by Cro. Fac. 
696. "y v. Hinde ; and by Sand 8 Cale, and other Books. 


That it cannot be reſtrained by Cuſtom, appears wy: the Caſe of 
7 ayler and Shaw, in Carter 6 & 22. 


That it cannot ks reſtrained by Recognizance, or c by Statute, p- 
peare by Poole's Caſe cited in Moore bro. 


That it cannot be enficiingd by Covenant, appears by the Caſe of 
Collins v. 1 - I Sons Wis. 1 20 


That an ATTEMPT 79 foffer a Common Recovery cannot be re- 
ſtrained, appears by Corbet's Caſe, in the 1 Rep. 83. Mildmay's 


Caſe, in the 6 Rep. 40. and the Caſe of Fierre v. * in 1 Ventr. 
321. 


And that a 3 to fuer a Recovery cannot be reſtrain. 
ed, appeare by Mary Fortin gion 8 Caſe, in the 10 Rep. 3 * ju 


80 that the Queſtion 18 reduced to this, Whether that can be : 
effected by a Lx AS made purſuant to a Power, which can not 


be attained by a Condition, Tae. Kn, Pome, Re- 
" cognizance, ar Covenant.” 


Since the Law has been thus cock to proferye this incidental 
Privilege of ſuffering a Common Recovery, to a Tenant in Tail, 
Surely it will not permit this new Experiment, equally deftructive to 
that Privilege, to take Place. This is the fir ff Attempt of the Kind: 


And it is a found Rule of Law, 66 „Tn what ne ver has == ought 
Rot to be emitted.“ 
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* The LEASE is alſo void, as being fraudulent : For it was made, 
to deprive Sir R. A. the Son, of the Profits of the Eſtate, and of an 
incidental Power over it. And the Fraud which made it void, was 
apparent. And as the Eſtates affected by the Leaſe, ſubſiſted be- 


fore the Leaſe was made, the Leaſe was fraudulent at Common Lan. 


To prove the Leaſe to be fraudulent, He relied on Savile 126. 
The Caſe of White v. Bacon, H. 32 Eliz. In a Formedon, the Tenant 
leaded Non-tenure : On which, the Parties were at Iflue. The 
Firy found That the Tenant made a Feoffment to ſeveral Per- 


20 ſons, to their own proper Uſe, before the Writ purchaſed; and 


«« that the Feoffees never took the Profits of the Land; but that the 
„ Feoffor took them, untill the Day of purchaſing the Writ.” And 
the Doubt was, Whether the Feoffment was fraudulent as againſt 
the Demandant. And the Judgment of the Court was, That it 
as fraudulent and void.” Now if the Feoffee's not taking the 


Profits, but the FEorFoOR s Zaking them, was a Reaſon for adjudg- 


ing the Feoffment to be fraudulent againſt the Demandant in that 
Caſe; The Leſſee's not taking the Profits, not paying the reſerved 
Rent, nor having the Leaſe in his Cuſtody; but the LessoR's co 
TINUING 27 Poſſeſſion and taking the Profits to the Day of his Death, 


ſeem in the preſent Caſe, to be full as cogent Reaſons for deter- 
mining this Leaſe to the Dacres to be fraudulent, againſt Dame 
Aun and Sir R. A. the Son. „ N PE 


If this Caſe ſhould be anſwered by faying “ The Feoffment 
therein mentioned was made void by 13 Elix. c. 5. made againſt 
** fraudulent Grants; The Reply would be“ That that Statute 
„ was made in Affirmance of the Common Law; as apppears by 
Twine's Caſe in the 3 Rep. 82. b. But He argued that the Leaſe was 
fraudulent not only at Common La, but likewiſe by the Statute. For 


the Marriage of Dame Mary with Sir R. A. the Father, and Dame 


Mary's Releaſing her former Jointure, were a valuable Confideration 
for the Eſtate limited to Dame Mary for Life: And the Marriage- 
Portion of Lovis Carteret was a valuable Conſideration, which ex- 
tended to the Limitation to Sir R. A. the Son and the Heirs Male 
of his Body by Lovis Carteret, FO 


Here it hath been obſerved, « That if the Leaſe had been called 


im queſtion whilft it ſubſiſted, it could not have been avoided ; but 


«vould have been adjudged abſolute, for the Benefit of the Leſſees:“ 
And 2 Leon. 132. Moore and Savill, and other Books, were cited as 
Authorities to ſupport the Obſervation. TT 


Anſwer—The Objection to the Leaſe is, « That it NEVER | 
«<< piD fabſiſt, for the Reaſons which have been mentioned: And 


it 


n 


* — 
9 
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+ if the Leaſe was void from the Beginning, tis a Contradiction, to * P. 86. 
ſay * it ſhall be adjudged abſolute. And the Authorities cited are, 
All, of Conditions ſubſequent to the Eſtate created at the ſame 

Time with the Condition. In which Caſes, there was no Objec- 

tion to the Eſtate ; (for the Eſtate was allowed to be well created:) 

But the Objections were to the Conditions, which were fub/equen? 

to the Eſtate. OE. 


It has been obſerved farther, © That the Eyes of the Court do 

« not pierce further than the Shell of a Conveyance ; not to the 

« Deſign of the Maker of it.” Here indeed One muſt be at a Los 
for an Anſwer ; for want of knowing what the Se of a Conveyance 

is, But there is one Thing that appears upon this ſpecial Verdict, 
which very much favours, if it does not directly eſtabliſh what We 
have been contending for: And that is the Verdict which is found 
to have been obtamed BY Sir R. A. the Son, againſt Dame Ann the 
Second Wife of Sir R. A. the Father; which Verdict is a DW 
frmance of the Leaſing and Jointuring Powers; and could not have 

been obtained, if thoſe Powers had ſub/iſted. Tis true, there is a 
Deed found alfo in the ſpecial Verdict, which was made between 

the Death Sir R. A. the Father and the bringing the Eje&tment, 
and to which Sir R. A. the Son is a Party; In * which Deed there * The luden. 
is a Recital That Sir R. A. The Son then claimed the Eſtate in ture Tripir- 
« queſtion, BY and UNDER the GREAT Deed:” Which Deed was 1 Ro 
not given in Evidence on the Trial of the Ejectment. But this V. pa. 70. 
Finding is a Matter of no Moment: For the little Deed was exe- 

cuted either 'before, or at the Time, or elſe ſubſequent to the Time 

of executing the great Deed. If it was executed /ub/equent to the 
Execution of the great Deed, then the little Deed and Fine control 
the great Deed, by extinguiſhing the Powers. If it was executed 
before or at the Time of executing the great Deed, then the two 

Deeds and the Fine may be taken as One Aſſurance; (V. Ante 83.) 
And in that Caſe, the little Deed corres the great One, by li- 

miting the Eſtate in queſtion, to Sir R. A. the Father, diſcharged 

of the Powers. And in either Cafe it may be ſaid, with great 

Truth, «That Sir R. A. the Son claimed under the GREAT Deed.” 
However, ſuppoſing the Perſon who drew the Deed, had miſtaken - 
the Law, and made a falſe Recital, ſurely a Miſ Recital of Matter 

of Law will not conclude a Court of Fuftice. And what Sir R. A. 

tne Son's own Opinion upon the Matter was, will appear by the re- 

cent Purſuit of his Title againſt Dame Arn; for Sir R. A. the 
Father died in February 1709 : And in Trinity Term following Sir 
R. A. the Son brought his Ejectment againſt Dame Aun, who was 

then in Poſſeſſion of the Eſtate under the Jointuring Power. 


But it having been found, © That afterwards Dame Ann brought 
an Ejectment, and recovered the Eitate, upon two Demiſes, one 
EA | % made 
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„ „ made by Herſelf and the other by the ſurviving Leſſee for Life * 
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It hath been inſiſted that Dame Ann courD NOH have obtained 
that Verdict, UNLESS the To. Powoers , or One of them at leaſt, 


had then exiſted. 


To which it may be anſwered, That it does not apppear that the 
little Deed was PRODUCED in Evidence, upon the Trial of that 
Ejectment. Or perhaps the Jointuring Power only might then be 
in Queſtion: Or there might have been other Reaſons for the Dif- 
ference in Opinion. But however it . happen, all That Ver- 


dict is nat concluſive. 


Here, Mr. Knowler argued that the Leaſe to the Dacres muſt 
have determined in 1711, upon the Death of Sir R. A. the Son, 
without Iſſue Male: And that the Leſſor of the Plaintiff was Har- 
red of his Remedy by this Action of Ejectment, (being an Action 

rounded on an Entry ;) becauſe it was not brought within 20 Years 
after his Title accrued ; and conſequently, his Entry was not a ls 

by 21 Jac. 1. c. 16. 


But theſe Parts of his Argument are omitted, for the Reaſon 
given in the Note Pa. 104, LOG. 


Third Point or Head.—But ſuppoſing the leaſing and the 15 
turing Powers did exiſt, and were well executed by Sir R. A. the 
Father; The Matter which falls next under Conſideration is, 
„Whether the Leaſe or Jointure made in Execution of the Pow- 
<< ers, were an IMPEDIMENT to Sir R. A. the Son's Suffering the 


46 Recovery. 


The Point we ſhall endeavour to eſtabliſh, is That James Earl, 
the Perſon againſt whom the Writ of Entry was brought, was Le- 
nant of the Freehold when Judgment was given againſt him in the 
Common Recovery. And we ſhall begin with obſerving that the 
Jointure or the Leaſe could be 9 Impediment to Sir R. A. the 
Son's ſuffering the Recovery; Becauſe neither of the Leſſecs or 
Dame Ann were in Polſeſſion of the Eſtates, at the Time when Sir 
K. A. the Son made the F eoffment to the ſaid James Earle. 


* Not £2 * If the Court ould be of o on the Authority of 2 . 
Upon his fir der ſon 196. That the Livery under the Letter of Attorney of 


Argument, 
He had urged * John Dacres, veſted the Freehold ; in his Co-Leſſæes as well as in 


rd the « Himſelf; and not in himſelf only;” Then We inſiſt that the Livery 
uthority of 


- Bro. Abr. Was void, becauſe the Leſſees were in Poſſeſſion BY the DEED. For 


Title Feye- 
enen 02088 pl. 67 ) © That no Freehold paſſed by the Livery, to any of the 3 Leſſees, except John 


«« Dacres who executed the Letter of Attorney to take it: Which J dyi ing in 1705, the Leale expired 
theu, But He did not ow inſiſt upon this Point: but ſeemed, rather, to give it up. c | 
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* if Tenant for Life has a e to make Leaſes ils Lives, and * P. 88. 
makes a Leaſe for Life by Livery, the Livery is void; becauſe the 
Leaſe takes Effect BY the DEED: For by Sealing the Deed, the Power 
is executed. 2 Levins 149. Wigſon and Garret. 1 Ventris 291. The 
Earl of Leicefler's Caſe. And the Livery being void, the Leſſees 
were NEVER in Po$$SESSION: For it is found by the Verdict, 
That the Leſſees or Either of them were never in Poſſeſſion ther- 
« abiſe than BY he LIVERY. 


And as the Leap was no Impediment, fo the Jointure could be 
none. For it is found“ That Dame Ann being in Poſſeſſion by 
„ Virtue of the Deed of Appointment, and claiming the Eſtate for 
« her Life for her Jointure, an Ejectment was brought on the De- 
« miſe of Sir R. A. the Son and J. Walker his Truſtee, againſt 

Dame Ann and the Tenants in Poſſeſſion, for the Recovery of 
c the Eſtate; and that there was a Verdict for the Plaintiff, and 
Judgment on it.” And © That a Writ of Poſſeſſion was award- 
ed; and that ſoon after the Judgment, and during the Life of 
Dame Ann. Sir R. A. the Son entered i into, and was 77 Poſſeſſion 
« of the Eſtates; and that He continued in Poſſeſſion to the Day of 


his Death.” By this, it appears that the Jonture and Pee ion 
Dame Ann was REMOVED 9ut 4 the Way. : 


It can Ta no \ Obje&ion to the Le oality of Sir R. A. the Son's 
Poſſeſſion, That the Judgment was not executed by a Mirit of 
pPoſſeſſion: Since ſomething equivalent to it is found, viz. 
„That ſoon after the Judgment, Sir R. A. the Son entered into 
and was in Poſſeſſion of the Eſtate.” And there is no Rule of 
Law more uncontroverted, than * that a Recoveror may enter r With 
* out a Writ of Execution, where the Demand is certain.” The 
Demandant after Judgment in a Common Recovery, may enter, or 
take out Execution at his Election. Shelley's Caſe, 1 Rep. 106. 
Mary Portington's Caſe, 10 Rep. 38. Conuſee may execute a Fine 
executory (Which does not take Effect ill Execution) by Entry. 
Bro. Tit. -The Plaintiff may have a Rediſſeiſin, on the Sta- 
tute of Merton, c. 3. (which gives it after a Recovery in an Aſſize 
of Novel Diſſeiſin and Delivery of Seiſin by the Sherif,) as well! 
where He executes the Recovery by Entry, as where the Sheriff „ 
delivers Seifin to him. The Patron who recovers in are Impedit, 


f may preſent, without a Writ to the Biſhop. Hutton 66. Rudd v. 
1 Bißbop of Lincoln. And the Leſſor of the Plaintiff may enter, after 
y Recovery i in Ejectment. 2 Sid. 156. Sir Robert the Son being thas 
r in Pgſſaſian of the Eſtate; and the Poſſeſſion which is found to 
Have been in Dame Ann, having been removed; The Effet and 
” Operation of the Feoffment, comes next in Order, ta be con- 
125 udered. 
* 


But 
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* P. 8g. But Mr. Knowler ſaid, He would, out of the reſpect due to 
This had What came from the Court, take Notice of an * Intimation of one 
_ prong of their Lordſhips, expreſſing a Deſire to hear it argued hypothe- 
ho fudge, tically, ſappoſing the leſs Deed to have been firſt Executed, and 
at the End of ſuppoſing the Powers to have ſubſiſted and to have been well execu- 
” 0 ted, and conſequently that Sir R. A. the Son was only Tenant in 
F Tail 7» REMAINDER ; What would be the ect of the Entry of 
ſuch Tenant in Tail i Remainder, under or in er of a 


Judgment 1 in Ejectment. 


And He hoped, he faid, to make it appear beyond Controverſy, 
That Sir R. A. the Son, after his Entry in conſequence of the 
Judgment in Ejectment, became Tenant in Tail 2 PossEss10Nn ; 
SE became ſeiſed of an Eſtate Tail EXECUTED. 


The Gentlemen who have argued for the Leſſor of the Plaintiff” 
have called the Poſſeſſion of Sir R. A. the Son a nated Poſſeſſion. 


But He, to maintain is Poſition, would ſhew that the RIGHT of 


Poſſeſſion was in Sir R. A. the Son. 


There! is a and Diſtinction in Law, between a ated Poſſeſſion. 
and a Right of Poſſeſſion. A Drſſeiſor has only a nated Poſſeſſion: 
The Dilſeiſee has the Right of Poſſeſſion; For he may enter upon 
the Diſſeiſor. But when a Deſcent is caſt, the Right of Poſſeſſion 
is no longer in the Diſſeiſee; but is in the Heir of the Diſſeiſor: 
For the Diſſeiſee cannot enter upon the Poſſeſſion of the Heir. 80 

that a Nag of Poſe Mon, and a | Right of Ea. are convertible. 5 


A udgment is an Act of Law: And wulLs jt continues i 

| 155 orce, it deſtroys the Title of the Adverſe Party. A Tudgment in 
Ejefment, by which only the Poſſeſſion is recovered, not only dr/troys 

0 = Right of Poſſeſſion which was in the adverſe Party; but G1vEs 
a Right of Poſſeſſion to the Recoveror. And if the Judgment in 
Ejectment did not produce this Effect, the Leſſor of the Plaintiff = 
could not enter, or be intitled to the Writ of Habere facias Poſſeſſic- 
nem: But his having a Right to enter and to ſue out that Writ, infers 
his Right to the Pœſſeſlon. WIL ST the Judgment flands in FORCE, 
it removes an intervening Eſtate out of the Way: And during that 

5 Time, tis the ſame thing as if it had never exiſted. And the Reco- 
veror's Right to the Poſſeſſion will continue till the Judgment is re- 
verſed by Error, or faljified in another Action. Like the Caſe where 
the Tenant in Tail ſuffers an erroneous Recovery; ſo long as the 
Recovery remains in Force, it is a Bar to the Tail, and the Iſſue in 
Tail has no Right to the Eſtate Tail: For if the Tenant in Tail 
ſhould diſſeiſe the Recoveror, and die, the Iſſue would not be re- 


mitted; becauſe he has but One Title to the Land, (which is ar 
Title 


4 


Hilary Term 30. Geo 2. 


* Title ba Deſcent;) And there muſt be two Titles in the ſame Per- P. 90. 


ſon to make a Remitter. Co. Litt. 349. 4. 


Now the Conſequence of this is, That the Right to the Poſſ Non, 
and the Remainder in Tail, meeting in the s AME Perſan; and that 
Perſon being Sir R. A. the Son; the Poſſeſſion and the Remainder 


in Tail UNITED, and Sir R. A. the Son became ſeiſed of an Eſtate 


Tail EXECUTED, or (in other Words) of an Eſtate Tail in PS 
fe Mon. 


If the Nature of an Action of Eiern, and the Cent hee 
reſulting from a Recovery 1 in it, be conſidered, this will * in 4 
clearer Light. 


An Ejectment! is a poſſeſory Action; in which almoſt all Titles to 

Land are tried: Whether the Party's Title is, to an Eſtate in Fee, 
Fee Tail, for Life, or for Years, the Remedy is by One and the 
ſame Action. In an Action of Ejectment, the Plaintiff recovers 
only the Poſſefiton of the Land : And the Execution is, of the Poſ- 
ſefon only. But if the Leſſor of the Plaintiff recovers onLY the 
Poſſeſſion of the Land, It may be aſked . How he becomes ſeiſed ac- 


« cording to his Title.” To which it may be anſwered, That when a 
Perſon is in Poſſeſſion by Title, (as every Perſon is, who enters in 
Execution of a Judgment in Ejectment, becauſe the Law does no 
wrong,) the Poſſeſſion and Title unite. For it is a Rule of Law, 
„That when a Man, having a Title to an Eſtate, comes to the 
« Poſſeſſion of it by lawful means, He ſhall be in Poſſeſſion Aa cc 


« ING to Bis Title:” As where the Title is to have a Fee, He be- 


comes ſeiſed in Fee; Where the Title is to have an Eſtate Tail, he 


becomes ſeiſed of an Eſtate Tail; and ſo on; The Law caſting the 


Eſtate upon him according to his Title. And were it not ſo, an 
Ejectment would be the moſt ineffectual Remedy for the Trial of 


Titles to Eſtates : And it would never anſwer the Purpoſe for which 


it was brought into Uſe, if (as the Counſel on the other Side would 


have it) the Leſſor of the Plaintiff had no more than a bare Poſſeſſion, 


after an Execution or Entry on a Judgment in Ejectment. But this 


is not all. For a great Abſurdity would follow, were it otherwiſe : 
A Man would have a rightful Poſſeſſion, with an umediate Remain- 


der to himſelf in Tail; A Notion which Never exiſted, till this 9 


came to be debated. 


What: is it has converts an \ Eſtate Tail in Ramainder into an Eſtate 


Tail executed, in any Caſe ? Certainly, Nothing more or leſs than 
the Pn s coming to the Remainder in Tail. For if there is 
Tenant for Life with Remainder to a third Perſon in Tail, Nothing 
comes to the Remainder-Man upon the Death of the Tenant * 
Liſe, but the Poſſcifion : For the Eſtate Tail was in him before. 


44 — : And. 
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And whilf the Eſtate Tail continued EXECUTED, Sir R. A. the 
Son made the Feoffment to James Earle : which diſcontinued the 
Tail, and veſted a defeaſible Fee in him: And the Præcipe, upon 
which the Common Recovery was ſuffered, being brought againſt 
him; and Sir R. A. the Son being a Party to the Common Recove- 


ry, as Vouchee; The Common Recovery, thus circumſtanced, bar- 
red the Eſtate Tail and the Remainders over. 


And though Dame Ann falſified the Recovery in Ejectment brought 
by Sir R. A. the Son, by the Judgment in the Ejectment afterwards 


brought by herſelf, Yet that Falſification had ro other Effect upon 


the Eſtate, than to revive HER Right to the Poſſeſſion. Like the Caſe 
juſt now cited, of an erroneous Common Recovery ſuffered by the 
Tenant in Tail; where, if the Iſſue in Tail reverſes the Common 
Recovery by a Writ of Error, the Reverſal revives his Title to the 


 #faate Tail; and conſequently He is then Tenant in Tail, by Re- 


mitter. So that Dame Ann, by Means of the Recovery in the Eject- 


ment brought by herſelf, having the Right to the Poſſeſſion, became 


Tienant for Life AGAIN, in Poſſeſſion; with a Remainder IN FEE 


thereupon expectant To the RECOVvEROR in the Common Recovery, 


or to the Perſon to whoſe uſe the Common Recovery was declared. 


| That Eſtates may open and ſhut, or be ſpread and expand, as 


Events happen, 1s not unuſual in our Law. If an Eſtate 1s limited 
to A. for Life; Remainder to his firſt and other Sons, in Tail; Re- 


mainder to A. and the Heirs of his Body: T#/! A. has Iſſue, He is 


ſeiſed of an Eſtate Tail executed; Upon the Birth of a Son, that Eſtate 


opens, and lets in the Son; and A. thereupon becomes Tenant for 
Life, with Remainder to his Son in Tail. And this was Lewis 
Bowwle's Caſe, 11 Co. 80. So if Lands are limited to A the Chil- 
dren, either in Poſſeſſion, or Remainder; Upon the Birth of the 


//irſt Child, the whole Eſtate veſts in Him or Her; Upon the Birth | 
of another Child, the Eſtate opens, and takes in that Child; and 


opens in like manner on the Birth of every other Child. 1 Ld. 


| Kaym. 310, 311. Earl of Sufſex v. Temple. 2 Vern. 525. Cook v. 


But the Reſolution of the Queſtion now under Conſideration 


does not altogether depend on the QUanTITY of the Eſiate which 


Sir R. A. the Son had, at the Time when he made the Feoff- 
ment: It depends on the QuALITY of the CONvEYANCE he made 


Uſe of: 


All the Gentlemen who have argued this Caſe on the other Side 
have blended and confounded the SEVERAL OPERATIONS of DIF- 
FERENT CONVEYANCES; and have not contidered them Wild 

| | that 
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* that Diſtinction and Preciſion that is neceſſary for the 7 of the * p. 92. 


preſent Queſtion. If due Attention were given to the Operation of 
the ſeveral Conveyances which the Law has eſtabliſhed, the ſeem- 
ang Difficulties of this Part of the Caſe would be removed. 


ALL Conveyancer OPERATE A'S @ FEOFFMENT, OR AS a GRANT. 


A FeoFFMENT. operates on the Poſſeſſion; without any Regard to 
the Eſtate or Intereſt of the Feoffor. 


Eſtate or Intereſt which the Grantor bas in the Thing granted. 

But, to be more particular According to Lord Cohe's Enumeration, 
ad Man may purchaſe or convey Lands by Ten Manners of Convey- 
ance ; viz. by Feoffment, Grant, Fine, Common Recovery, Exchange, 


Releaſe, CENTRE, £3 Grant of Rs a with Attornment, Bargain | 


and Sale, Will. 


To make a Feoffment good and valid, Nothing 18 wanting, 1 
Poſſeffion : And where the Feoffer has Poſſeſſion, though it be as 


BARE and NAKED as the Gentlemen would have it, yet a Freehold 


or Fee-Simple paſſes, by reaſon of the Livery. Poph. 39. Tit.. 0 


I 595» 599, 011,698. Co. Lite. 366. 6. 307. 4. 


A Grant paſſes Nothing but what the Grantor may LAWFULLY 


grant. Pop. 39. Lite. 808. 


A Pine and Cee Rocvery are Vkened to a Fecdincns: For 
One is called a Feoffment of Record, and the other is ſaid to be in 
Nature of a Feoffment of Record. That which occaſions the Like- 
neſs between a Feoffment Fine and Recovery, is, That they ALI. 
PASS A FEE; THOUGH the Feoffor, Conuſor, or Tenant Have 
none. Co. Litt. 9. b. But, to give them this uniform Operation, 
the Conuſor in the Fine, and the Tenant to the Precipe, muſt be 
ſeiſcd of a Freehold; i. e. an Eſtate for Life, at leaſt : Otherwiſe, 
the Fine may be avoided, by the Plea of © Partes Finis ml habu- 
erunt ;” and the Recovery, by the Plea of Non-tenure, i. e. That 
« the Perſon againſt whom the Writ was brought, was not Tenant 
By this, it appears 
that a Fine and a Common Recovery are both void, for want of a 
Freehold: But it no where appears, notwithſtanding what has 


of the Freehold, by Right, or by Wrong.” 


been urged, that an Eftate in the Feoffor, is neceſſary, to ſup- 
port a FroFFMENT. But it does appear, and I have a great Au- 


| thority for it, that it is 20 Plea, in Avoidance of a Feoffment, to ſay 


„That the FHegſfor has Nothing in the Land, at the time of the 


* Feoffment ;” becauſe the Land paſſes by the Livery: If the ; 


Operation of the Feoffment is queſtioned, the oy Plea is © Nen- 
*« feoffa pas; which puts in Iſſue only the LiveRy. This is the 
Opinion, and this is the Language of Littleton : 10 La. 4. 8, 9. 


+ 'ALL 


A GRANT operates on the 


6 
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. 93. 


the 25th Chapter of W. 2. (which gives a Writ of Novel Diſſeifin. 
where Tenant for Years aliens in Fee, by Feoffment,) grounds his 
Diſtinction between Caſes which are within the Act and Caſes _ 
_ which are not within the Act, oz Posstss10N onNLY. For he fays, 


„V. ante, 
pa. b 80. 


* ALL OTHER Conveyances, as Exchange, Releaſe, Confirmation, 
Grant of Rever/ion, Bargain and Sale, Will, paſs nothing but what 
the Grantor may LAWFULLY convey, WITHOUT Livery; and, on 
that Account, are in the Nature of a Grant. Litt. & 606, 607, 
609, 610. Hardr. 410. Edwards v. Slater. It is the Operation of 
THESE Conveyances, that the Gentlemen, in the Courſe of their 


Argument, have APPLIED fo a FEOFFMENT : But with what Pro- 
Priety, is ſubmitted to the Court, upon what is now diſcloſed. 


But it has been ſaid, That ſuch a Feoffment as this, may be 


«© made by ANY Perſon in POSSESSION ; and if eſtabliſhed, will in- 


6 troduce a NEW Law in Meſiminſter-Hall, CONTRARY to all FOR- 
% MER Rules and Doctrines.“ WE TT 


To which Objection, The Anſwer is, That it is moſt clear, that 
a Feoffment MAY be made by ANY Perſon in PosstsS10N :” For 


*tis the Doctrine the Law teaches; and it has been the Language 
of the greateſt Profeſſors of it. Lord Coke, in his Comment on 


« Though the Act ſpeaks of an Alienation by Feoffment, by a 


«« Tenant for Years ; Yet it extends to Tenant by Elegit, Statute- 

Merchant, Statute-Staple, Tenant at Will, and Tenant at Suf- 
« ferance; BECAUSE All theſe have a PossEs810N : But it is other- 
«© wiſe of a Bailiff; Fox he hath 20 Posstss1o0N at all.“ This 
ſhews how greatly One of the Gentlemen is miſtaken, when He 


aſſerts * That a Conveyance of an Eſtate of Freehold, by a Tenant 
at Sufferance would be voip *:“ Since it appears by the Statute, and 


by the Comment upon it, That a Feoftment by a Tenant at S 
« ferance (who has no more than a bare Poſſeſſion) will unque- 
„ ſtionably paſs a Freehold,” And the Caſe of Butler v. Buck- 


manton, Cro. Fac. 169. proves no more than that the Releaſe of 


"Tenant in Tail to a Tenant at Sufferance, is not good for want of 
_ a Privity between them. Beſides, a Releaſe, (as has been already ob- 


ſerved, ) paſſes no greater Eſtate than the Releaſer can /awofully convey. 


Lord Ch. Juſt. Holt lays it down as clear Law, in the Caſe of 
Hunt v. Burn, H. 1 Anna, That if Leſſee for Years makes a 
Feoffment 207. Livery; though the Leſſor be on the Land, 
«« proteſting againſt it, yet the Land paſſes; becauſe the Leſſee 
« was intitled to the Poſſſſion. And Lord Ch. Juſt. Holt is ſup- 
ported in his Opinion, by the Cafe of Read and Morpeth v. Er- 


rington, Cro. Eliz. 321. where the Queſtion was, if a Feoffment 


£ by Leſles for Trerr, the Leſſor being upon the Land, "was a.good 


4 —« Feoft- 
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« *® Feoffment :” For it was pretended that his being upon the Land * P. 9g 
guarded the Land, fo that no Feoffment could be made. But the 
Covrt was of Opinion that the Feoffment was good; * hecanſe the 
Leſſee had the ſole Right to the Poss Esso and Livery ought 
always to be given of the Poſſeſſion.” 


„ 


4. 


Notice has been already taken, that it is 20 P/ea in Avoidance of a 
Feoffment, to fay '** that the Feoffor had Nothing in the Land at 
« the Time of the Feoffment.” Let Us here add the Form of 
Pleading a Feoffment, by Tenant for Life, and Tenant for Years ; 
Good Pleading being an infallible Teſt of the Law. If Feoffment 
in Fee is pleaded by Tenant in Fee, the Concluſion is © That the 
Feoffee was by virtue thereof ſeiſed in Fee: And the ſame Con- 
cluſion is made on the Feoffment in Fee of the Tenant for Life 
and Tenant for Years, ** that by Pretext thereof the Feoffee was 
« (cifed in Fee.” The Entry of Albany's Caſe in 1 Rep. 108. is a 
FR . „ Z 


It appears by Fenning's Caſe in the roth Rep. 43. That the 
« Feoftee of Leſſee for Years was a good Tenant to the Præcipe. 
In the Caſe of Smith v. Parkhurſt, or Dormer and Forteſcue, it was 
admitted that there would have bren a good Tenant to the Pracrpe, 
if Mr. Juſt. Dormer had made a Feoffment. And the Queſtion in 
Sir William Pelbam's Cafe, 1 Co. 14. b. is an Admiſſion * that the 
« Feoffment of Leſſee for Years will paſs a Freehold.” © 


„% That Paſſeſion ONLY would ſupport a Feoffment,” was the 
Doctrine at Weſtmnfler- Hall, in Elder Times. In Perkins (a Book 
of no mean Authority,) Section 200. it is laid down as a Rule, 
„ that wITHoUT Poſſeſton, a Man cannot make Livery.” A Feoff- 

ment by the Leſſee for Years, though the Leſſor be upon the Land, 
paſſes the Land: And the Reaſon for this is rendered in the Book; 
** becauſe the Leſſor had nothing to do with the Possts5s10N.” 


E 
— 
r 


* a MOI" ron ih 4ers hy — 
G p — — 12 
- a me vor — * i 2 " l - 0 G pe 
— „ br gmt is wot, — — » 1 wee mag ==> = _ 
1 X » l \ SES! Fo eh 4th een AC EBT ler LB res en og 3 _ 2 e 8 
2 eee N x = * 4.4 N 
* 7 ET — — - \ \ l 3 —_ — OP) * 


It was the Law, when Lands were deviſable only by Cuſtom, 
that a Man might deviſe “ That his Lands ſhould be ſold by his 
*« Executors.” In which Caſe, the Lands deſcended, upon the 
Death of the Teſtator, to his Heir at Law: And the Executors took 

v0 Intereſt by the Will. Babington, a learned Judge, in putting 

this Cafe, and :taking Notice of the Feoftment of the Executors, 
makes this Remark : And ſo, ſays He, A Man may have a 
'* lawful Freehold, from a Perſon who had Nothing in the Land; as 
a Man may have Fire from a Flint, which has no Fire in it.” 
Ard He further illuſtrates his Concluſion, with the Inſtance, „that 
a Woman ſhall recover her Dower (which is an Eſtate for Life) 


* againſt a Guardian in Chivalry, who has no Freehold.” 9 H. 
0. 2 4. | * | 
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* In 10 H. 8. 10. It is mentioned as a Thing notorious, © That 
c thoſe 20 have no Freehold may convey a Freehold.” The Con- 
veyance which will paſs a Freehold from a Perſon who has none, 
muſt neceſſarily be a Feoffment : Since there is No OTHER Conveyance 
in the Law, which will produce the like Effect. 


Beſore the Statute of Uſes, a Ceftuy qui Uſe conveyed the Ule 
by Bargain and Sale; and afterwards levied a Fine to a Stranger. 
And the Queſtion was, Whether the Fine was not void ; as neither 
of the Parties had any Thing in Uſe or in Poſſeſſion: For by the 
Bargain and Sale, the Uſe was in the Bargainee ; and Nothing was 
in the Bargainor, or in the Stranger. It was argued that if this 
Fine was not good, great Inconvenience would follow : For that 


many Recoveries had been ſuffered againſt the Bargainor, after he 


had conveyed the Uſe. To this Fitzberbert replied, © It is the 


Folly of Purchaſors, that they do not take a FEOFFMENT from 
* the Ce qui Uſe, before the Fine is levied : For ir they do, the 


« FINE vi be Goop. I, for my part, ſays He, will never purchaſe 
*« any Land WITHOUT taking a Feoffment ; So THAT I may bein 
Poſſeſion when the Fine is levied : For then the Fine will un- 
doubtedly be good.” 27 H. 8. 20. The PossEss10N here ſpo- 


A: 


< 


b. 


A 


; ken of, mult be a Freehold at leaſt; becauſe Nothing leſs than a 


Freehold will ſupport a Fine: For if neither Conuzor or Conuzee 
have an Eſtate 5 Freehold in Poſſeſſion Remainder or Reverſion, at 
the Time of levying the Fine, the Fine is void. The FEOFFMENT 


| here ſpoken of, is the Feoftment of a Ceſtuy Y qui Uſe, after He had 


parted from the Uſe, and whilſt the Freehold and 3 of the 
Eſtate was in the Feoffees : So that it was the Feoffment of a Perſon 
who had ONLY @ BARE and NAKED Poſſeſſion (unaccompanied cc 
RIOGHT, ) to a Stranger. The Feoftment could not have been made 


good by the Statute of 1 R. 3. c. 1: becauſe, after the Bargain and 
Sale, the Uſe was in the Bargainee ; and the Fcottor was no longer 


Ceſluy qui Ve. This was the Opinion, and this was the Practice | 
of one of the greateſt Lawyers of the Age in which He lived: 


For it is ſaid, that Fitzherbert and Baldwyn were the greateit 


Lawyers of that Age. The Obſervations upon the Opinion of 
Fitaberbert, are, I hat if a Feoftment, from the Ceſtuy qui Ce 


to a Stranger, after He had conveyed the Uſe, would have 


made the Fine undoubtedly good; the LIKE Feoffment would have 
made a good TENANT To THE PRACIPE : And for this plain 


Reaſon ; „ becauſe the Feofinment PASSED 4 FREEHOLD.” How 


would this great Judge have been ſurprized, to have heard the Ope- 
ration of a Conveyance which He relied on as the Ba of his Titles 
to his Eſtates, doubted and debated ! This Caſe is an "additional Au- 


* thority, that the Feottment of a Tenant at /uferance will paſs a 


«© Fee.” For after the Ce /tuy qt Uſe had conveyed the Uſe by Bar- 
{ | 1 Ca} 
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* g gain and Sale, He was 10 longer a a Tenant at Will, to his Feoffees. + P. 96. 
It is likewiſe a Proof That the Feoffment of a Deforceor, who 
is a wrongful With-holder, paſſes a Fee.” For after the Bargain 
and Sale, the Ceftuy qui Uſe had no Right tothe Poſſeſſion ; but was a 

wrongful with-holder. Upon _ It 1s ſubmitted, Whether the 
Con ;firmation of this Doctrine, by-the Judgment of the Court, will 
introduce @ NEW Law into Meſtminſter-Hall, CONTRARY to all 
FORMER Rules and Doctrines; Or whether it will not rather Rt- 
vive 4 Doctrine almoſt worn out of Memory. It is ſo long ſince 
1 Feoffment was in Common Uſe, that it is no wonder the Gentle- 
men ſhould think the Doctrine NEW; and that the PROPERTIES 
of a Feaffment ſhould'be ſo little known. 


But it has been ſaid „That the Feoffment of Tenant in Tail in 
« Remainder epectant upon an Eſtate for Life, will no'r make a 
« DisCONTINUANCE ; though the Feoffment was made with the 
« Conſent of the Tenant for Life:“ And for this, the Caſe of SI 
v. Heath, Caorthew 109, 110. was cited. This muſt be admitted: 
Becauſe a Feoffment does not make a Diſcontinamce, unleſs the Te- 
nant in Tail is ſeiſed of the Eſtate Tail, in Poſſeſion. But does this 
Caſe prove © That a Feoffment by a Remainder-Man with the 
«« Conſent of the Tenant for Life, ic voip ?” Nothing leſs. The 
Queſtion, in the Caſe cited, Whether the Feoffment made a Di/- 
« continuance,” admitted the FPeoffment to be Go0D : F or the 
i Doubt Was upon the Operation of 1 it. 


To put an End to the Queſtion, There.i Ss a Caſs. in which it 
was determined“ That the Feoffment of him in Reverfion or Re- 
* mainder, in the ABSENCE of the Tenant for Life, Is a Goor 
„Feoffment.“ It is in Dyer 340. The Caſe was, That he in 
Remainder in Fee enfeoffed aStranger, in the Abſence of the 
Tenant for Life; who neither attorned, nor aſſented to the Feoff- 
ment, but occupied the Eſtate, during his Life: And it was holden _ 
to be @ G00D F enff ment for the Fee- ſimple. Where is the Dif- 
icrence between this Caſe, and the preſent ? In the Caſe before the 
Court, was not the Feffoment made by the Remainder-Man, in 
the Abſence of Dame Ann, the Tenant for Life? Did ſhe ever at- 
torn, or aſſent? And did not She occupy the Eſtate, during her 
Life? The only Difference that can be pretended between the two 
Caſes, is, that in One, the Remainder-Man was Tenant in Fee; in 
the other, Tenant in Tail. But will t make any Difference 3 
is impoſſible is thould : Becaule the Feoffment in both Caſes, 
took Effect by the Livery. e 
It has been further ſaid, . That Sir R. A. the Son could not 8 i 
convey a Freehold by a rightful Conveyance ; ; as by Fine, Re- K 
* leaſe, or Bargain and Sale: And 7 if not by a rig, he could 
*© not do it by: a wr . One.“ 
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P. 97. Here is a Diſtinction made, which was never met with. Accord- 


ing to their Notion of Inſtruments of Conveyance ; a Fine, Releaſe, 
and Bargain and Sale, are righfful Conveyances : A Feoffment, a 
wrongful One. Whereas it is moſt manifeſt, that AL L Conveyances 
are, in themſelves EQUALLY rightful, and are to be made uſe of, 
according to the Nature of the Caſe to which they are applicable : 
And their being rightful, or wrongful, does not depend upon their 
Names or their Properties. That a Freehold will not paſs, by a 
Fine, Releaſe, or Bargain and Sale, from a Perſon who has oN Lv 
a BARE and NAKED Poſſeſſion, (for that is the Subject We are now 


upon, ) does not proceed from thoſe Conveyances being lawful Ones; 


but from the Nature of thoſe Conveyances ; whoſe Property it is, 


to convey Nothing but what the Maker of them may /aw/ully con- 


vey ; becauſe they operate as a GRANT. Therefore, to infer: from 
thence, ** That a Frechold will not paſs by a FeorrmenT,” a 


| Conveyance of a different Operation, and whoſe Property is to paſs a 


Freehold and F ce, by Force of the Lives, is an inconcluſive Ar- 


gument. 


Another Obſervation has been made, „ That if the Law con- 
«« {iders that ſome Perſons have this Power, (to make a Feoffment,) 
% and others have not; the Law will never ſuffer that to be done 


* by Fraud, which cannot be done fairly and regularly? 


Anſwer. Every one who can GET INTo PossEssION, has and 
ever had a PowWER 7 make a Feoffment : And the Law makes no 


Diſtinction of Perſons. And whenever a Tenant i Tail in Re- 
mainder has obtained the Pos8E8810Nn, (whether by Right, o by 


Wrong,) and has done an Act, 4wh://? in Pofſefjion, to make a Tenant 


to the Præcipe, in order to ſuffer a Common Recovery; No In- 


ſtance can be produced, where ſuch Act has been adjudged fraudu- 


| dent, unfair, or irregular. 


| It is very common, in Practice, for Tenant for Life to ſurrender ? 


his Eftate to the Remainder-May in Tall, conditionally ; in order to 
give the Tenant in Tail in Remainder an Opportunity to bar the 
Eſtate-Tail and the Remainders over: And though ſuch ſurrender 


is a mcre Contrivance between the Tenant for Life and the Remain- 
der-Man in Tail, yet no Common Recovery was ever avoided on 


that Account, 


If Tenant in Tail in Remainder drſſe;ſes the Tenant for Life, and 


.during-the Continuance of the Diſſeifin ſuffers a Common Recovery; 


By. their own Admiſſion, the Common Recovry is Nor avoidable 
by Reaſon of the Piſſoiſin. So, where Truitees to preſerve contin- 
gent Remainders during the Life of a Tenant for Years, have con- 
veyed the Freehold, to make a Tenant to the Præcipe, in order to 


2 1 give 
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* give the Remainder-Man in Tail an Opportunity of ſuffering a * P. 98. 
Recovery; there is no Inſtance of ſuch a Recovery being ſet ajide 

at Law, upon a ſuppoſed Practice between the Tenant tor Years, 

the Truſtees, and the Remainder-Man in Tail. And if a Remain- 
der-Man in Tail, who comes 7s the Poſſeſſion by a wrongful AF, or 

= by Stratagem and Contrivance, may make a Tenant to the Præcipe, 

i in order to ſuffer a Recovery; Surely, a Remainder-Man in Tail 

= who comes to the Poſſeſſion by a Lawju! Act, may do the ſame. 


— 


4 Where Tenant in Tail is Party to the Recovery as Tenant or as 
= Vouchee, Such Recovery is not in the Eye of the Law either frau- 
dulent or collufive : Becauſe THR Law has made the Eſtate Tail, 
and all the Remainders, and the Reverſion expectant on it, su B 
JECT 70 the PLEASURE of the Tenant in Tail, and given HIM 4 
RIGHT 70 BAR THEM ALL. Va Reverſioner expectant upon an 
Eftate Tail could avoid a Recovery ſuffered by the Tenant in Tail, 
AS fraudulent, colluſive, unfair, or irregular ; the Law would have 
deviſed ſome Means for avoiding it: And the Reaſon why there are 
No ſuch Means, is, becauſe a Reverſion expectant on an Eſtate Tail 
is of no Conſideration in Law. A Reverſion expectant on an Eſtate 
Tail is no Aſſets. The Reverſioner cannot FALsIFy a Common 
Recovery ſuffered by Tenant in Tail: Neither is Reſceit given by 
the Statute of W. 2. c. 3. to a Reverſioner on an Eſtate Tail. The 
Reaſon of all this is, becauſe the Eſtate Tail is an Inheritance which 
may continue for ever. There is 20 Proviſion by the Statutes of 
32 H. 8. c. 31. and 14 Eliz. c. 8. to preſerve a Remainder or Re- 
verſion expectant on an Eſtate Tail; as there is, when they are ex- 
pectant on an Eſtate for Life, and the Tenant for Life is only 
vouched. 5 . 5 


But Fermor's Caſe, 3 Co. 78. has been objected: As if there was 
no Difference between a Fine or Recovery by Tenant for Tears 5 
Tenant for Life, or a Copybolder, by Covin, to the Intent to bar the 5 
Reverſioner or the Lord of his Inheritance; and a Recovery ſut— 
tered by Tenant in Tail, to the Intent to bar the tate Tail and the 
Reverſiau. b e | e „ | | 


It has been Matter of Surprize, to hear the Gentlemen men- 
tion the Statute of 14 G. 2. c. 20. Becauſe that Statute is made 
in Aid of Recoveries; and not to invalidate them; and more eſp er- 
cially, as there is a Proviſo in the Act, “ that it ſhall not be con- 
ſtrued to prejudice or affect any Queſtion in Law, which may 
ariſe upon Common Recoveries not remedied or intended to be 
remedied by it: But all /uco Common Recoveries are to remain 
and be of ſuch Force and Effect as they would have been, if the bl 
Act had not been made.” Beſides, there is a, Proviſo in the Act = 


that no Common Recovery thall be called in queſtion after 24 
e | : | 
. 
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P. 99. 


© The principal Argument which the Gentlemen have oppoſed to 
the Doctrine which We have been endeavouring to ſupport, may be 
reduced to the Head of INconNvENIENCE: And they have argued 
upon it, as if the Deciſion of the Queſtion depended on private 
Opinion, and not on the Law. But the Queſtion is zo, -<* What 


« INCONVENIENCE Will attend the Determination, either Way:“ 
But WAT ig the Law.” The Inconvenience, (if there be 
One, ) ariſes from the NATURE and OPERATION of 4 Feors- 

mir; and cannot be avoided, but by zaking away that Convey- 


anee, or depriving it of an Operation which it has been allowed to 
have, by all the Sages of the Law. But to do his, is NOT in the 
Power. of a Court of Juſtice : Since No Maxim of the Common 


Law can be abrogated or aboliſhed, but by a LEGISLATIVE Au- 


ZHority. 


It was once thought to be a great Inconvenience, * that a De- 


« ſcent, immediately after a Diſſeiſin, ſhould take away the ENTRY 
of the Perſon difſeifed.” At another Time, It was thought to 
be no ſmall One, ” that the Son ſhould baſe his Patrimony, becauſe 
he happened to be born out of Time. And till lately, an Heir 
might have been deprived of his Fami y-Eſtate, by the W, Ty of 


an Anceſtor who Was never in Poſe Mon of it. 


The 6 occaſioned by the Maxims I have juſt now 
hinted at, were as great as that which is pretended to ariſe from the 


Feoffment of a Tenant in Tail in Remainder expectant upon an 
Eſtate for Life: and yet they continued through Ages of the Law, 


till the LEGISLATURE took them away. The Inconveniences 


which attended the Law in thoſe Inſtances were as unive; -ſal as any 
that can be ſuggeſted to follow from the Doctrine We have been 


endeavouring to ſupport: And yet Courts of Juſtice never thought 
themſelves warranted to 40 pert from the Law. 


Could the Courts of 8 Law have determined 0 that a 


«© Deſcent, after a recent Diſſeiſin, did not take away an Entry;“ 
without determining at the ſame time, That a Deſcent does Nor 
«© take away an Entry?“ Could they have determined that a Poſt- 


„ humous Child fbou/d take, though the Eſtate which was the 
«« Support of the Limitation to it, determined before it's Birth; 
without reſolving at the fame Time * that a contingent Remainder | 
* ſhould take Effect, though it did not vesT during the Continu- 
«© ance or upon the Determination of the Eſtate created for its Sup- 
„ port?” Or could they have determined “ that an Heir ſhould 
take an Eſtate, notwithiſtanding the WW, arranty of his collateral 
«« Anceſtor ;” without determining © That Collateral Warranties 
„ did not bind?” And cen the Court determine, in the profent 
4 Cale, 
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%a Feoffment has nt the Operation, which it HAS HAD ever ſince 
it became a Common Aſſurance ?” 


I hen the Law 18 doubtful, it is allowable t to draw an Argument 
from Inconvenience : But where the Law is clear and preciſe (as it 
i. „ That the Feoffment of a Perſon in Poſſeſſion, let him come 
to that Poſſeſſion how he will, paſſes a Fee; ) An Argument from 


Inconvenience is NOT admyſible ; becauſe it tends to undermine and = 
overthrow the Law. 


IS 5 x: 


" Much * been ſaid of Disskrein; and many critical Obſerva- 
tions have been made upon that Subject, in Order to ſhew that Sir 
R. A. the Son could not be a Dyſſe;ſor. All that needs be ſaid to 
them, is, That Sir R. A. the Son entered by Right ox by Wrong 

(For there is 10 Medium:) And, “that He entred and took th 

« Profits,” is admitted. Now Ir He entred of his on . : 
He was a Diſſeiſor; For He ouſted the Tenant for Life: And if 
He was a Diſſeiſor, it is agreed there was a good Tenant to the Præ- 
cipe. Ir He entered by Right, then (for the Reaſons already offered) 
He had Power to make a Tenant to the Præcipe by his Feoffment. 
So that in either Caſe, James Earle was a Goon Tenant to the 
Præcipe, at the Time when Judgment was given in the Common 
Recovery. And ſo He was warranted, He faid to conclude, That 
the Recovery is good, .and barred the Eſtate Tail limited to Sir 
Re. A. the Son; And conſequently, the Remainder in Fee, which 


was limited to Sir R. A. the F ather, and * him deviſed to the Leſ- 
for of the Plaintiff. : 


* Cale: That the Recovery is TT without N cc That * P. 100. 


The Fourth Point or Head. —Suppoſing the Recovery to be od 4 Nn 


Whether the Rr-EN TRY of Dame Ann, under the Recovery and 
Judgment i in the ſccond Ejectment, did AVOID it. 


The Gentleman who made this Queſtion, ſaid 60 It ſeemed to be 
« of conſiderable Weight.” Whether it be ſo or not, We ſhall ſee 
preſently. What He undertook to maintain, was“ That the Entry 
of Dame Ann, after She had recovered in the ſecond Ejectment, 
© REVESTED her Eſtate for Life and the Remainder in Fee; and 
put the Eſtate in the s, P/;ght it was in before the Common 
Recovery was ſuffered.” And to make this out, He compared 
the Entry of Dame Ann to the regreſs of the Diſſeiſee, which 


voids all intermediate Acts, by Relation; and made that Inſtance 
the Foundation of his Argument. 


Mr. Knowler here obſerved, Ke zac this Argument of tl 4 
Gentleman was with his fen. The Direction and Force of his for- 
mer Argument under the laſt Head was tothew That Sir R. A. the 
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+ p. 101.“ * Son entered by Title, and could not Poſſibly be a Difſeiſor.” The 


under the Judgment in the ſecond Ejectment, was an Eſtate in Fer 
ment in the ſecond Ejectment, was an Eſtate for LIFE: For She 
could recover no otherwiſe than according to her Title. And there- 
fect than to diminiſh and leſſen the Intereſt of Robert Athyns, by ta- 


Inſtances which ſhall be mentioned. Tenant for Life ſurrenders his 


re-enters ; The Re-Entry of the Tenant for Life will not avoid the 


_ pears by every Day's Experience. One of the Gentlemen ſeemed 


or falſify a Recovery, during their particular Eſtates 2»/y. A Wife 
can avoid a Recovery ſuffered by her Huſband alone, as to her Title 


tant on an Eſtate for Life, diſſeiſed the Tenant for Life, and levied 
a Fine with Proclamations; The Tenant for Life entered on the 


Sturton; which is cited in Popham 65, 66. Leſſor diſſeiſes his 


Leſſee re-enters : He leaves the Reverſion in the ſecond Leſſee for 


Drift of this Argument is to prove him to have been a Diſſeiſor. 
This: ſhews how difficult it is to be conſiſtent, when a Perſon 
would reconcile Matters not ſupportable. 


The Queſtion is not to be determined by the Rule or Inſtance 
which the Gentleman has applied to it; but upon his Diſtinction, 
„Where the entire Eſtate is defeated,” and © Where NLV Par! 
of the Eſtate is defeated, by One who has a prior Title.” The 
Caſe which the Gentleman puts, falls under the it Member of 
the Diſtinction: The preſent Caſe falls under the ſecond Member 
on: oy | 


The ſubſiſting Eſtate, at the Time when Dame Ann entered 
in Robert Atkyns the Nephew and Heir of Sir R. A. the Son. Al! 
the Intereſt that She could derive to her/e/f by Force of the Judg- 
fore Dame Ann's Entry under that Judgment could have no other Ef- 
king out of it an Eſtate for HER Life. This will appear by ſome 
Eſtate to the next Remainder-Man in Tail, conditionally ; to enable 
the Remainder-Man to ſuffer a Common Recovery ; A Recovery 
is ſuffered : And, the Condition being broken, the Tenant for Life 
Recovery, and revive the Eſtates that were barred by it. This ap- 
to admit the Law to be ſo; and accounted for it, by ſaying, It 
is becauſe the Tenant to the Præcipe was made by Force of a 
« rightful Eſtate.” But that is not the Reaſon. The true Reaſon 
is (what has been already mentioned) “ That onLy Part of the 


Eſtate is defeated by the Entry of the Tenant for Life; and 2 
the ENTIRE Eſtate. A Tenant for Tears, or by Elegit, can avoid 


of Dower only, and no further. Remainder-Man in Tail, expec- 


Conuſee : And it was determined “ that notwithſtanding the Re- 
« oreſs of the Tenant for Life, the Rever/ion remained in the Conu- 
«« ſee, not defeated.” And this was the Caſe of Okes ex dimiſl. Lor 
Leſſee for Life, and makes a Leaſe for Life to another; The firſt 


Life 
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* Life; who ſhall have the Rent reſerved on the firſt Leaſe. Earl * P. 
of Glouceſter's Caſe, cited in Sir Meyle Finch's Caſe. More Proofs 
might be brought, to confirm this Part of the Argument: Hut in ſo 
plain a Caſe, theſe may ſuffice. And with them We may con- 
clude, That the RE-Entry of Dame Ann, under the Recovery and 
judgment in the ſecond Ejectment, did noT avoid th 
Recovery ſuffered by Sir Robert Atkyns the Son. 


102. 


e Common 


And let it be obſerved, that the Arguments made Uſe of, have 
not been drawn from General Reaſons and Reflections; but have 
been ſuggeſted from AuTHORITIES, and from the ExpERIENCE 

AND PRACTICE of Learned Men. VVV 


Upon the whole, he prayed Judgment for the Defendants. 


In Reply-It was urged on Part of the Plaintif.— 


. 
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Iſt, As to the great and little Deeds That the little Deed did 1ſt Point. 
not revoke the greater One, or deſtroy the Powers thereby given. 
Which was ſupported chiefly by Arguments drawn from the Deeds 
themſelves. N ; Rb des 
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As to the Leaſe to the Dares being fraudulent, (V. ante 85.) 2d Point. 
The Caſe in Savile 126. is not like the preſent : For here were ex- Here isa 

preſs legal Motives for making the Leaſe ; whereas there were none, bes Quilts 
in that Caſe, for making the Feoffment.o - 


gument con- 


5 5 8 8 cerning the 
Validity and Determination of the Leaſe to the Dacres, as in 


: the adverſe Argument, See the Notes on 
Pa. p. 83, 87. J. 19. 104, & as og Margaine. N e | . 8 RT 
As to Livery lt was not neceſſary: And therefore void. 1 Yentr. 


As to the Recovery The Authorities are not ad idem: zd Point. 
| Nor as to the Feoffment. For this is a FicTITIOus Poſſeſſion, 
ol and in Nubibus: Nor an actual Poſſeſſion. 


No Freehold is reco- 
1 vered in Ejectment. So that Sir R. A. the Son was not Tenant in 
3 Tail n PossEss ION, for want of the Freehold. And without being 
1 Tenant of the Freehold, the Recovery could not be valid. Mr. — 


Knowler admits ** That the Poſſeſſion of the Bailiſ would not do.“ 
V. ante 93.) And ſurely, this Caſe is ſtronger than that of Bailiff. 


/ WM _ As to Cro. Jac. 169. the Caſe of Butler v. Duckmanton. (V. ante 
33 80. S 93. The Poſſeſſion of the Tenant at Suferance was con- 
3 ſidered as no Poſſeſſion at all, in that Caſe. Therefore We may admit 
| al Mr. Knowler's Caſes : Becauſe they do not come up to the pre- 
3 lent Caſe of Sir R. A. the Son's Poſſeſſion. Conſequently, The 


—DT 


Remainder 
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P. 10 3. Remainder is not affected by any ching done under this rugatory 


4th Point. 


Poſſeſſion. 


Dame Ann was Tenant of the Freehold : And without diſſeiſing 
Her, there could be no Tenant to the 3 who would be Te- 
nant of the Freehold. Sir R. A. the Son did not enter as a Diſ- 
ſeiſor; but as having a Title. And he had a Title under the Judg- 
ment, to enter. And the Eſtate which paſſed by the Feoffment, 
was according to his Right. 2 Ro. Abr. 5. Co. Lit. 52. b. And 
the Warranty extended only to the Fictitious Title in Ejectment. 
The Poſſeſſion only was transferred to Him; not the Freehold : And 


this was a mere naked Poſſeſſion; an accidental Poſſeſſion. Carthew 


110. proves that the Nader were not diſcontinued for want of 
Tenant to the Freehold. Dame Ann was never out of Poſleffion 


+ of the Freehold. 


so that the Eſtate which Sir Robert gained by his Entry upon 
Dame Ann could not be an Eſtate Tail in Poſſeſſion ; becauſe there 
was a prior rightful Eſtate for Life in ANOTHER Perſon. Therefore 


it muſt be an Eſtate Tail i in REMAINDER. 


It is aſked, © Vdben He fel begun t to hold over unlawfully 5 
The aſnwer is—From his Arft Entry. 


His Eura Was not wrongful: T herefore He cannot be conſi- 


dered as a D Heiſor. But He HELD ovER, unlawfully. Tis like a 
Tenant by Sufferance; or a Man who enters upon the King, (who 
cannot be put out of Poſſeſſion ; ;) or a Man after the Death of his 

Wife, Cc. And it is not eaſy to apprehend the Diſtinction between 
entering“ under the Ejectment; and entering * in purſuance of the | 


Ejectment.“ Conſequently, his was a mere nake ' Poſſe 25 And : 


the F rechold remained undiſturbed 1 in Dame Ann. 


As: to the Fraud and colluſion of Suffering a Rea thi 0 
is ſurely ſuch an Inſufficiency of Eſtate in a Tenant in Tail in Re- 
mainder, that He cannot ſuffer a Common Recovery. And ſurely 


the Court will not permit a Perſon who cannot be a Tenant to the 


Pracipe Himſelf, to MAK EH a Tenant to the Præcipe. And they 


| ſtrongly urged the vaſt Inconveniences that muſt attend this Doctrine 


now advanced, That a Tenant in Tail in Remaznder only, who 
can obtain a mere naked Poſſeſſion, may legally ſuffer a Recovery 
<c and bar the ſubſequent Remainders.“ 


Fourth Point. As to the 3 of Lady Ann The Verdict 
did nothing: It is the Entry that reveſts. It reveſted HER Eftate, 
which was an Eſtate for Life: Whereas Sir R. A. the Son's Entry 
under his Verdict only operated to give him a naked Poſſe ne He 

aving 


_ 


ing up the ſpecial Verdict, and w 
little gone into in any of the former Arguments; That it ſeemed to 
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having no Rightto an Eſtate Tail 1N PoSSESSION. And He could * P. 104: 
not be Tenant in Tail in Poſeffon, to One Purpoſe; and in Re- 
mainder, to Another. Then Her Re-Entry left him Tenant in Tail 


—— 


in Remainder, as it found Him. 


In the Caſe in 2 Ro. Abr. 421. Title Remitter, Letter i. pl. 1. 
The Wife entered under an Act of Parliment, which remitte Her. 


5th Point, (as to the A ) The Plaintiff is * Vo barred of 5th Point. 
his Entry ; by the Statute of Limitations 21 F. 1. c. 16. For the 4 Pare 
Recoveree was not intitled to ſuffer a Recovery; Not being Tenant ment is 2. 
in Tail in Pgaſion. VV © ted; for the 
PR. Reaſons giv- 
en in the 


As to Dame Ann's Recovery i in the Fjodkment brought by Miles— ſubſequent 
The Demiſe was laid fo far back as to over-reach the whole Term Note. 


which Sir R. A. the Son had recovered : It was laid fo far back, as 
to 5 Days after the Death of Sir R. A. the Father. And Her Eſtate 


had never been diſcontinued ; nor her Right of Entry taken away. 


So that Sir Robert the Son was never Tenant in Tail in Poſſeſſion. 
The Leſſor of the Plaintiff could not therefore enter till the Jointure 


of Dame Ann was at an End, and her Life-Eſtate determined. 
Neither could he enter, ſo long as the Leaſe to te DAckks was in 


being: Which did not expire ill the Death of 7 bomas Se, 6 
the Surviving Leſſee, on 23d July 17 . 


Note The laſt of the four Arguments of this Caſe was intend- 


ed. chiefly for the Information of Lord Mangfield, who had not 


heard any of the former. 


BEFORE it came on, his Lordſhip having read the Caſe, and ſeen 
Notes of all the former Arguments, ſent for the Counſel and 
Agents on both Sides ; and told them, that a Point occurred to Him, 
which did not ſeem to have been particularly attended to in draw- 

hich He obſerved had been very 


Him material ; And therefore He wiſhed to have it ſpoken to: And 
He choſe to apprize them of it before-hand, to avoid further Ex- 
pence and Delay to the Parties; becauſe if He ſhould defer men- 


tioning it, till after He had heard them in Court, and if they ſhould 


omit going fully into that Point in their Argument, and His Lord- * 


uy ſhould continue to think it material, it muſt occaſion a new 
Argument. | 


The Point was, Whether, /uppoing the an to be bad, yet 
the Plaintiffs EjecTMENT was not barred by the Statute of 


< Limitations.” 


Dat 
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F. 106. : *:That depended, He ſaid, upon many NO ROPE RY which He 
deſired them to think of: As, firſt, Whether the Leaſe was made 
purſuant to the Power, or, (in other Words,) Whether the Lea/e 
was void, as not being made purſuant to the Power; (2dly) Whe- 
ther it was not determined, upon the Extinction of the Eſtate Tail 
in 1711; ( ) Whether, as this Special Verdict was found, an 
Objection 5 the Statute of Limitations was nom open to be made. 


And He mentioned ſome Caſes to them, which he deſired them to 
look into. 


PIER vpon this laſt Argument, the ſaid Queſtion was 

very fully diſcuſſed, on both Sides: But, to avoid Prolixity, I have 

. omitted to report a, Arguments of the Counſel; becauſe every 

* They fel , thing material upon * this Point will appear from the following 
point. See UNANIMOUS Reſolution of the Court, given by Lord Mansfeeld. 


ante, pa. 83. 


er pa 15 | Lorp MANSFIELD now delivered the Reſolution of the Court; 


27. 102. (n firſt ſtated the Caſe and Special Verdict.) 


© Bir Robert Atkyns the Son being dead withour Iſſue Male, the 
Reverſion in Fee, deviſed to the Leſſor of the Plaintiff, is come 
into Poſſeſſion: And conſequently, he muſt be intitled to Judgment 


in this Ejectment; unleſs the Defendant can ſet up a Bar to his 


Rin, or to his REMEDY by an — 
They ſet up a Bar to Born. 


In Bar of his RIGHT, they inſiſt upon the Common Recovery ſuf- 


fered in Hilary Term ꝙ Ann. A. D. 1710. In Bar of his REMED Y, 


they inſiſt Wen the Stature of Lumttations. 


The Commun Recovery, if duly ſuffered, certainly deſtroyed he 
Rid kr of the Leſſor of the Plaintiff. The Statute of Limitations, 
if his Title of Entry accrued above 20 Years before the 15th of 
December 1752, has certainly taken away the REMEDY BY EJECT- 
MENT. 


The Merits therefore muſt depend upon two General Queſtions. 
ſt, Whether the ſaid Common Recovery was duly ſu fired, 
2d, Whether this Ejedlment 18 en by the Statute of Limita- 


tions. 


OE OY As to the firlt, The Objection is, That there was nor a good 
Tenant to rhe Pracipe : For, Lady HOW the Widow of Sir 5 he 
© 
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* the Father, had an Eſtate for Life in the Premiſſes; and did not * P. 105 | 


join, by Surrender or otherwiſe, in any Conveyance of the Freehold 
to James Earle, the Tenant againſt whom the Præcipe was brought. 


(There is no Occaſion to entangle this Part of the Caſe with the 
Demiſe to the 3 Dacres.) 


The Defendants contend that there «vas a good Tenant to the 


Præcipe, upon two Grounds; (iſt) Becauſe Lady Atkyns had no 
Eſtate for Life; and ſo Sir Robert the Son, was Tenant in Tail in 
Poſſeſſion 3 2dly) Suppoſe She had an Eſtate for Life, yet Earle 
was a good Tenant to the Præcipe, by Diſſeifin : Which they en- 


deavour to prove two Ways, vig. 1ſt, That Sir Robert pref? by ; 


his Entry, was Himſelf a Diſſeiſor, and by his Feoffment the 17th 


of January 1710. conveyed the Freehold he had acquired by Di/- 


| ſeiſm, to James Earle; and 2dly, Suppoſe Sir Robert the Son was 
not a Diſſeiſor, yet his ſaid Feoffment was a Diſſerjin, and made 


James Earle a good Tenant of the Freehold by Dſſciſin. 


Lie, —The whole Argument depends upon this Propoſition, 


« conſequently, the Power to Sir Robert Atkyns the Father, to make 


« firſt executed.” Both Deeds bear the fame Date. They ar 


both conſiſtent. They are both manifeſtly but one Agreement, 25 
ecuted by different Inſtruments, to anſwer different Purpoſes, and 
to ſuit (probably) the Convenience of one Party, who v was intereſted | 


only in a ſmall Part of the Tranſaction. 


The Fine levied in 7 rinity Term 1669 purſued both Deeds, 
and comprizes all the Premiſſes 3 in the e Deed, by which the 


Powers were created. 


It never could hs the Intent, to wake theſe Powers, at the 
Inſtant they were created; by the leſſer Deed, which makes no 


Mention of them; or by a Fine levied, agreeable to the greater 
Deed, in which they are contained. 


Sir 8 Athyns, 2 firvived the TrancAion above 30 V ears; 
has ſhewn by many Acts, that he underſtood the Powers to be 
well created and ſubſiſting. 


It it was neceſſary, We ought to preſume the leſſer Deed firſt | 


executed, to ſupport the clear Intent of Parties, in a Family Settle- 
ment made for valuable Conſideration; For it is impoſſible to ſup- 


E e — ba poſe, 


As to the firſt Gronnd, That Lady Atkyns had no Eftate for 


That the Leſſer Deed was executed after the Greater Deed ; and 


a Jointure, was extinguiſbed by the Fine levied in Trinity Term 
« 1669.” But the Jury have not found the Fact, “h has 
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* P. 10%. * noſe, hey could really mean to revoks or extinguiſh theſe Powers, 


2 C,2, 8 2 


pa. 150. 


Edit. ay 


and take this way of doing it. But, in this Caſe, there is no Room 
for Preſumption : The Internal Evidence of the thing itſelf, ſpeaks 
them to be one Tranſaction; and the ſame, to all Intents and Pur- 


_ poſes, as if expreſſed in one Inſtrument. 


As the Jointreſs clearly had an Eſtate for Life, the next Ground 


36 66 That James Earle was a good Tenant to the Præcipe, by Di- 


ſeiſin. 


The better to judge of this Queſtion, It may be proper to try to 
find out What the old Law meant by a Diſſeiin which conſtituted 
the Tenant of the Freehold, in reſpect of every Demandant ſuing 
out a Precipe; although the Owner's Entry was not taken away: 
{For where the Rig of Poſſeſſion was acquired, and the Owner put 
to his real Adtion; there without doubt the Poſſeſſor had yore the 


Freehold, though by Wrong.) 


All the Law concerning Dififins which i 18 any way applicable 


to the preſent Inquiry, exiſted, and was in Uſe and Practice, before 


the Aſſize of Novel Diſſeiſin. The Aſſize was introduced, (proba- 


bly from the Uſage of Normandy, for the Grand Couſtumier treats 


of Aſſizes, ) in or before the Reign of Henry the 2d. Glanville, who 
wrote in that Reign, calls the great Aſſize a Benefit Clementiam Prin- 
5. Cipis, de Conſilio Procerum, Populis maultam And the * Myrrour 
. 9 93. ſays “ Glanville introduced it. wg 


So An is a technical Term, to denote the Completion of that 
Inveſtiture, by which the Tenant was admitted into the Tenure ; 


and without which, no Freehold could be conſtituted or paſs. Sc» 


 endum eft Feudam, fine Inveſtitura, nullo modo conflitui poſſe. Feud. 


Lb. 1. Tit. 25. Lib. 2. Tit. 1. 2 Craig. Lib. 2. Te. 5 


Diss pisix therefore muſt mean ſome Way or other turning the 


Tenant out of his Tenure, and uſurping his Place and Feudal R- 
lation. At the Time I ſpeak of, Ns Tenant could alien v? 


Licence of the Lord. When the Lord conſented, the only Form of 


Conveyance, was by Feoffment publicly made, coram paribus Curie, 
with the Lord's Concurrence. Homage, or Fealty, was folemn!y 


ſworn; And Suit OL Court and Services were frequently done. 


The F bela repreſented the whole Fee, did the Duty to thi 
Lord, and detended the whole Fee againſt Strangers. 


The Freehold never could be in Abtyance; becauſe the Lord muſt 
never be at a Loſs to know upon whom to call, as his Tenant ; 
Nor a a Stranger, a at a Lols to Know againſt WROM to bring his Pre- 
| K cipe. 
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cipe. From the Neceſſity of there being always a vibe Tenant * P. 108. 
of the Freehold, and the Notoriety «who acted, and did Suit and 

Service as ſuch, many CO were allowed to innocent Perſons 

deriving Title from the Freenolder de facto. 


If the Diſſeiſor died; after one Year's Nonclaim, the Deſcent to 
his Heir gave him the Right of Poſſeſſion, and took away the true 
Owner's Entry. The Stat. of 32 H. 8. c. 33. requires 5 Years Non- 
claim. The Feoffee of a Diſſeiſor acquired Title of Poſſeſſion, at 
the Time I ſpeak of, by one Year's Non-claim. The Deſcent to 
his Heir remains privileged as it was at Common Law: For the 
32 H. 8. c. 33. extends not to any Feoffee of the Diſſeiſor, imme- 
diate or mediate. Co. Lit. 256. a. The Feeffee of a Diſſeiſor was 
favoured; becauſe he came innocently in to the Tenure, by a folemn 
and public Inveſtiture, with the Lord's Concurrence. _ 


But the Statute “ Di Emptores Terrarum,” (which took '* 1 45 

away Subinfeudations, and gave free Liberty of Alienation to the 
Tenants of Subjects, and to thoſe who held of the King, as of an J. G 
Honor or Manor ;) and other Statutes which extended the Power Ia of He- 
of Alienation to the King's Tenant in Capite; The frequent Releaſes mures, fol. 
of Feudal Services; The Statutes of Uſes, and of Wills; and, at 53 *2 157: 
laſt, the total + Abolition of all military Tenures; have left us + V. 12 C. 
little but the Names of Feoffment, Seiſin, Tenure, and Freeholder ; © 23. and 


without any preciſe Knowledge of the thing originally fignified by 5 N 


theſe ſounds : The Idea modern Times annex to Freehold, or Free- 
| holder, is taken merely from the Duration of the Eſtate. 5 


3 opyholds, and the cuſtomary Freeholds in the North, retain faint 
Traces in Imitation of the old Syſtem of Feudal Tenures. It is 
obvious how a Man may viſibly be the Copyholder, or cuſtomar 
Freeholder de facto, in Prejudice of the rightful Tenant, It is ob- 
vious too, that Uſzrping ſuch Copyhold or Cuſtomary Tenure, is a 
different Fact, from a nated Poſſeſſion, or Occupation of the Land. 


But, whoever will look into the Practice of other Countries, 
where Tenures ſubſiſt with all the Solemnities of Feoffments and 
Seifins, upon every Change of a Tenant by Deſcent or Alienation, 8 
and upon every Uſurpation of the Real Right; will eafily compre- 
hend, that at the time I ſpeak of, it might be as notorious who 2was = 
the Feudal Tenant de facto, as who is now de facto Incumbent of a 
Living, or Mayor of a Corporation. 5 


Diss pisIx was a complicated Fact, and differed from Diſpoſſeſ 
ng. The Freebolder by Diſſe;/in, differed from a Poſſeſſor by Wrong. 
Bradton || c. 2. De Aſiſa Nove Diſſey/ine, fo. 160. puts many Caſes | y. Lib. ho 
of Poſſeſſion wrongfully taken, which he calls Intrufon ; becauſe e. 1, 2. 
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* P. 109. there is no Difſeifin : © Poſſefſio que nuda eſt omnino, & fine 
* aliquo Yeſtzmento; que dicitur Intruſio.” Veſtimento is Seiſin, 
Inveſtiture; (from whence, the Saxon Term Veſt ;) a Metaphor, the 
Feudiſts took from Clothing : By which, they meant to intimate, 
« that the naked Poſſeſſion was clothed with Solemnities of the Feudal 
« Tenure.” A particular Tenant, according to Feudal Notions, 
was in as of the Sein of the Fee, of which his Eſtate was a Part. 
If he aliened the Fee, (which he could only do by ſolemn Feoff- 
ment, with the Concurrence of the Lord of whom the Fee was 
held,) He forfeited his particular Eſtate, for having betrayed his 
Seiſin with which he was intruſted: But on Account of the Privity 
and Confidence between him and the Reverſioner; and the 19t9rious 
Solemnity of the Act of Inveſtiture, His F coftment DISSEISED the 
Reverſioner. 


Brafon who wrote in the Reign of Hen. 3. (before Tenants could 
alien without Licence,) mentions the Daſſeiſin in this Caſe, as a 
neceſſary Conſequence, and as a thing which could not poſſibly be other- 
worſe; c. 3. De Al ta Nove Diſſeyſinæ, 161. b.“ Item facit quis Diſ- 
&« ſeyſinam, cum Qurs in Seyſina fuerit ut de libero Tenemento & 
„ ad Vitam, vel ad Terminum Annorum, vel nomine cuſtodiæ, vel 
* aliquo alio modo; ALIUM feoffaverit, in PRAEJUDICIUM VERI 
Domini, & fecerit ALTERI /iberum Tenementum; CUM po 

b SIMUL ET SEMUL, de eodem Tenemento & in folidum, efſe non poſ 

% ſunt in Seyſs 1a.” He conſiders it as impoſſible for the true Te- 


* nant not to be pou out, when the other actually came into his 
Place. 


So late as the zad of Eliz. in the Caſe of Matheſon v. Trot, 

1 Leon. 209. The Diſtinction upon which the Judgment turns is 

% That Henry Denny gained a wrongful Poſſeſſion in Fee ; but did 

* nat gain any SEISIN ; fo 70 Difo: tor : Therefore the Deſcent to 
e his ler! is not ee | | 


No- bs © can difſciſe the King; neither can any One be diſſeiſed 
to the Uſe of the King. The King may be wrongfully diſpoſſeſ/ed - 
But the Intruder's injurious Poſſeſſion is ſine aliguo Veſtimento, and 

called {ntru/ton. The King cannot be made a Diſſeiſor; not be- 
cauſe it is wrong; (for He may, in Fact, with-hold the Poſſeſſion 
of Land from a Subject contrary to Right:) But the Reaſon ſeems, 
according to the Feudal Syſtem, to be Ss A Subject never could 
land in the King's Sc or Tenure; and the King never could be 
in the Seſin, Tenure, or Feudal Relation of a Subject. By that 
Policy, all Real Property was held, mediately, or immediately, of the 
King: in the King himſelf, All real Property was allodial. 


The . 


———— — 


Hilary Term 30 Geo. 2. 


— 


The preciſe Definition of what conſtituted a Diffeifin which * P. 110. 


made the Diſſeiſor the Tenant to the Demandant's Precipe, though 
the Right Owner's Entry was not taken away, was once well known; 
But it is not ac to be found. The more We read, unleſs We are 
very careful to diſtinguiſh, the more We ſhall be confounded. For, 


after the Aſſize of Novel Diſſes was introduced, the Legiſlature, 
by many Acts of Parliament, and the Courts of Law, by liberal 


Conſtructions in Furtherance of Juſtice, extended this Remedy, for 
the fake of the Owner, to every Treſpaſs or Injury done to his real 


Property ; if, by bringing his Aſſize, He thought fit to admit him- 


{elf diſſeiſed. 


It lay againft Adviſers, Aiders, or Abettors, who were not Te- 
nants. Co. Lit. 180. b. It lay againſt the Tenant who was no 


: Diſſeiſor ; as the Heir of a Diſſeiſor, or his Feoffee. Stat. Ghoucefter. 


It lay for the Owner, againſt the Diſſeiſor of the Diſſeiſor. The 
| Tenant's not being ready to pay a Rent Seck when demanded, was, 


for the Benefit of the Owner's Remedy, a Diſſeiſin. Lit. f 24. 
It lay for outrageous Diſtreſs. 2 If. 412. It lay againſt Guardian, 


or particular Tenant who made a Feoffment, as well as againſt 


their Feoffees. 2 Inf. 413. The Stat. of Nm. 2. c. 25. extends 


| it to a Man's Depaſturing the Ground of another; or taking Fith in 
his Fiſhery. If One receives my Rent without my Conſent, I may 


elect to make him a Diſſeiſor. Style If a Guardian aſſigns 


Dower to a Woman not Dowable; . may elect to make 
her a Diſſeiſoreſs. 24 Ed. 3. 43. (cited in Cro. Car. 203.) In a 
Word; For the ſake of the Remedy, as between the true Owner 
and the Wrong-doer, to puniſh the wrong; And, as between the 
true Owner and. naked Poſſeſſor, to try the Title; The Aſſize was 
extended to almoſt every Caſe of Obſtruction to an Owner's full 


| Enjoyment of Lands Tenements or Hereditaments. 


The Reports of Aſſize can only relate to Caſes, where the Owner 
admits himſelf diſſeiſſdee. a: „ 


The Law-Books treat of Diſſeiſin, with a View to the Aſize; 


which was the common Method of trying Titles, till Ejectment 


came in Uſe. 


| Littleton, who wrote long after the Remedy by Aſſire was en- 
larged by Statutes and by an equitable Latitude of Conftrucion, 
ſpeaks of Diſſeiſins principally as between the Owner and Treſpaffer 


or Poſſeſſor, with an Eye to the Remedy by Afize. 


Theſe are the common Places from whence many Deſcriptions 


have been cited of a Diss rIs1ix. But ſuch Authorities can give 
es , little 
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* P. 111. little Light to the preſent Queſtion, which depends upon the Na- 


ture of ſuch a Diſſeiſin as made the Diſſeiſor Tenant to every De- 
mandant, and Freeholder de facto, 1N $PITE of the true Owner. 
Yet the Definitions in the Books, (though very imperfeR,)- favour 
often of that which originally was an actual Diſſeiſin, 7 ſpire of 
the Owner. 55 W 


Littleton, in \ 279. defines Diſſeiſin, with an Cc: * Where 3 
«© Man enters into Lands or Tenements (where his Entry is not 
„ congeable,) and ouſteth him which hath the Freehold, &c.”— 
The Comment ſays, Every Entry is no Diſſeiſin, unleſs there be 
an Oufter of the Freehold.” And Co. Lit. 153. b. fays, © Diſſei- 
in is putting a Man out of Sein, and ever implies a Wrong: 
«© But Diſpoſſeſſion or Ejeciment, is putting out of Poſſe/ton, and 
 <* may be by Right or Wrong. Dilſſeiſin oft un perſonal Treſpaſs de 
« fortious Ouſter del Seiſin.“ 55 5 1 


Though the Term © Diss EIsIx,“ uſed, happens to be the 
ſame; the Thing /ignified by that Word, as applied to the two 
Caſes of actual Diſſeiſin, or Diſſeiſin by Election, is very different. 
This Diſtinction of Diſſeiſin af Election, is made in the Caſe of 
 Blunden v. Baugh, Cro. Car. 4303. of which Caſe, We have ſeen a 
Manuſ Ipt Report, fuller than the Printed One. The three Judges, 
with whom agreed the four Judges of the Common Pleas, argued 
and held That the Leſſee for Years of the Tenant at Will, was 
<< a Diſſeiſor at the Election of the Original Leſſor, for the ſake of 
his Remedy; but never could be looked upon as the Freeholder, 
or a Diſſeiſor in ſpite of the Owner, or with regard to third Per- 
« ſons.” The Manuſcript Report ſays, if a Præcipe was brought 
againſt him, he might ſay © I am not Tenant to the Freehold.” 
A Variety of like Caſes are put in C70. Car; (to which I refer—:) 


In the Manuſcript Report, there are more. 


When the eaſy ſpecific Remedy was by Afize, where the Entry 
was not taken away, the injured Owner might, for his Benefit, 
ele& to conſider the Wrong as a Dſſeiin. So, ſince an Ejectment 
is become the eaſy ſpecific Remedy, He may elect to call the Wrong 
a Diſpoſſeſſion. : 76 


Where an Fje&ment is brought, there can be no Dyſeiſſn; be- 
cauſe the Plaintiff may lay his Demiſe when his Title accrued, and 
recover the Profits from the Time of the Demiſe. The Entry con- 
feſſed is previous to making the Leaſe : But there is 70 real or ſup- 
poſed Re-Entry, after the Ejectment complained of. If it was con- 
lidered as a Diſſeiſin, No meſne Profits could be recovered without 
an actual Re-Entry. 
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If the Leſſee for Life, or Years, makes a Feoffment, the Leſſor * P. 112. 
may ſtill diſtrain for the Rent; or charge the Perſon to whom it 

is paid, as a Receiver; or bring an Ejectment; and chogſe whether he 
will be conſidered as died. Metcalf on the Demiſe of Kynaſton 4 
v. Parry and others; A Cale reſerved at Salo Aſſizes 2 5th March 
1742, for the Opinion of the Court of Exchequer; (who gave 
Judgment in it, on the 24th of November 1743,) was this. Tenant 

in Tail, of Lands leaſed by his Father, to a Second Son, for Lives, 
(under a Power,) upon his Father's Death received the Rent from 
the Occupier, as Owner and as if no ſuch Leaſe had been made, 
during his whole Life. He ſuffered a Common Recovery. It was 
holden © That this was only a Diſſeiſin of the Freehold at Ele ion; 


and that therefore He could not make a good Tenant to the 


« Pracipe:” And the Recovery was adjudged bad. geen, . Le 


Except the Special Caſe of Fines with Proclamations,” uch 2.4 
ſtands entirely upon diſtinct Grounds,) and the Conſtruction of the 
Stat. of 4 H. 7. c. 24. for the fake of the Bar; I cannot think of 
a Caſe, where the true Owner, whoſe Entry is not taken away, 
may not elect, (by purſuing a poſſeſſory Remedy,) to be deemed as 

not having been diſſerſed. | ee ES 


The Conſequences of actual Diſſeiſins, confidered as ſuch, con- 
tinue Law to this Day. The Diſſeiſee cannot diſpoſe, or deviſe: 
The Deſcent takes away his Entry, There are two Caſes cited in 
the Caſe of Blunden v. Baugh, material to this Point. Poyſly v. 
Blackman, B. R. Trin. 18 Fac. Rot. 1230. Palmer 201. which 
is more fully ſtated in the Manuſcript Report, than in * Crate. The * V. Cro. 
Caſe (in Effect and Operation) was this. Tenant at Will made a 5059. 
| Leaſe for Years: The Original Leſſor deviſed. Though the Leaſe 
by Tenant at Will, at the Election of the Original Leſſor was a 
Difſeifin, Vet they adjudged his Deviſe good; becauſe he had nor 
elected to admit himſelf diſſeiſed; and, by making a Will, intimated 
the Contrary. OS OY e e e 


Another Caſe, (not in the Report in Cro. Jac. but cited in the 
Manuſcirpt,) was in the 14th of Eliz. Sir Ambroſe Cone, of his 

own head, entered into Lands of Sir William Hollis; and paid Sir PT 
William, afterwards, a certain Rent, claiming to hold as Tenant - 
at Will; and died. His Heir entered: Upon whom, Sir Milliam 
entered. It was adjudged © That at the Election of Sir Milian: 

„Sir Ambroſe was a Diſſeiſor: But as Sir Milliam had not deter- 

* mined his Election before the Death of Sir Ambroſe, and entered 
upon his Heir, it was no Diſeiſin; and conſequently,” the De- 

«* {cent no Bar to his Entry.“ | 83 


* 


In 


, 
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„P. 113. In the Caſe of Pouſly v. Blackmen, Palmer 205, It is ſaid, “ If 


, May 1738. 
+ 1Salk. 237 


a Diſſeiſee deviſe, and afterwards enter ; the Deviſe is good: 
Which Dodderidge denied, and faid there muſt be a new Publica- 
tion. Which ſeems right, zf there ever war a Diſſeiſin: For, 
where an actual Entry is neceſſary, it will not make good a Con- 
veyance made before ; as was holden in B. R. & Dom. proc. in the 
Caſe of * Berrington v. Pari burſt. The aclual Entry could not 
- ſupport the Leaſe made before. Yet in + Salk. 237. It is agreed, 
the Deviſe is good, becauſe he was /ezſed ab initio, ſo as he might 
„bring Treſpaſs :” 7. e. He never was diſſeiſed at all, by his Elec- 
tion; and he might make hat Electian, without an Entry; He 
might bring his Ejectment, he might bring Treſpaſs, wirbaut a Re- 
Entry. If it was not for this Doctrine of Eleclian, what a Condi- 
tion would Men be in ! 1 8 


In the Caſe of Pouſiey v. Blackman, there was na Entry: And 
after much Argument, it was at laſt reſolved unanimouſly by the 
whole Court, from the Inconveniences which would be introduced 
if a Leſſee by a ſecret Contract with a Stranger could defeat the 

Will of his Leſſor, That the Deviſe was good.” And in the 
Manuſcript Report where it is cited, One Point faid to have been 
reſolved, is That the Owner, by making à Deviſe, ſnewed his 
r 


I will now conſider Whether James Earle can be deemed a good 
Tenant of the Freebold by Diffeifin. | e 9 


DissEIs IN is a Fact. It is not found: All the Jury ſay, is 
That ſoon after the Judgment in Ejectment, Sir Robert entered 
« and was in Poſſeſſion.” This muſt be taken to be an Entry in 
conſequence of the Judgment—It was ſo conſidered upon ſettling the 
Special Verdict: Otherwiſe the Defendants have no Caſe ; For it is 
not found, That Lady Artkyns was ever ouſted, or quitted the Pol- 

ſeſſion, . or that Sir Robert ever was ſeifed. 


Taking Poſſeſſion, under a Judgment in Ejectment, never could 
de a Diete of the Freehold. 1 


Suppoſe it a real Proceeding The Termor of a Diſſeiſee might, 
at the old Law, recover againſt the Diſſeiſor: He might recover 
againſt the Feoffee of his Leſſor. But he never could thereby be- 
come a Diſſeiſor of the Freehold: He never could be other than a 
Termor, enjoying, in the Nature of a Bailiff, by Virtue of a real 
Covenant. In reſpect of the Freehold, his Poſſeſſion enured always 
by Right, and never by Wrong. If the Leſſor had infeoffed, it 


enured to the Alienee; If the Leſſor was diſſeiſed and might _ 
Cue 


— 
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It enured to the Diſſeiſee; if his Entry 


to the Heir or Feoffee of the Diſſeiſor, who in that Caſe had the 
Right of Poſſeſſion. > 


Suppoſe the Proceeding (as it is) a fctitious Remedy. Then in 
Truth and Subſtance, a Judgment in Ejectment is a Recovery of 
the Poſſeion, (not of the Seiſin or Freehold,) without Prejudice to 
the Right, as it may afterwards appear, even between the Parties. 
He who enters under it, in Truth and Subſtance can only be P 
ſeſſed according to Right, prout Lex poftulat. 8 


If He has a Freehold, He is in as Freeholder, If he has a 
Chattel-Intereſt, He is zz as a Termor ; and in reſpect of the Free- 
hold, his Poſſeſſion enures according to Right. If he has no Title, 

He is in as a Treſpaſſer; and, without any Re-Entry by the true 
Owner, is liable to account for the Profits. SE 


It is found, That the Ejectment was brought by Sir Robert At- 
Ins, to recover the Poſſeſſion : But it is not found, that he claimed 
the Freehold. | 3 e 


The Title muſt no be taken as in hie Special Verdi, There- 
fore it appears he had 10 Right to the Poſſeſſon. His Feoffee could 
be in no other Condition than Hime. He had a Poſſeſſion, with- 
out Prejudice to the Right; and could convey u other. He was 
not in as a particular Tenant; — There was no Privity of any 
Seifin; —He had only a naked Poſſeſſion. e. 


But the Caſe is ſtill ſtronger. The true Ownet cannot even elect 
to make a Perſon in Poſſeſſion under a Judgment in Ejeftment, a 
Dissx150R. He could not bring an Aſſize of Novel Diſſeiſin: 
The Entry is not injuſtè & fine Judicio; but under Authority of a 
Court of Juſtice, and /awju/; therefore not liable to Puniſhment 


* 


by Fine, (as every Diſſeiſin was.) 


The true Owner may enter upon a Diſſeiſor: But after a Judg- 
ment in Ejectment, an actual Entry would not be permitted. If 
there had been any Election in this Caſe; the true Owner elected 
«© not to he 54M and recovered'by Ejectment: Which, if there 
had been a Diſſeiſin, would have purged it. 


But there is {till behind, (though it happens not to be neceſſary,) 
a larger Ground, upon which to determine this Queſtion ; and more 
latisfactory, becauſe more intelligible; from the Nature of a Common 
Recyvery now, and a Feoftment to make a Tenant to the Præcipe, 
with hat View h | | 5 e 


$47 
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was taken away, it enured * P. 114. 


* P. 115. 


Pigott, of 
Common Re- 
coveries, pa. 
7, 8, 9, 10. 


* 
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The Senſe of wiſe Men, and the general Bent of the People in 
this Country, have ever been againſt making Land perpetually un- 
alienable. The Utility of the End was thought to juſtify any 
Means to attain it. | | 


Nothing could be more agreeable to the Law of Tenures, than a 
Male Fee unalienable. But this Bent © to ſet Property free” al- 


lowed the Donee, after a Son was born, to deſtroy the Limitation, 
and break the Condition of his Inveſtiture. 5 


No ſooner had the Statute de Donis repeated what the Law of 
Tenures ſaid before, that the Tenor of the Grant ſhould be ob- 
« ſerved;” than the fame Bent permitted Tenant in Tail of the 
Freehold and Inheritance, to make an Alienation, voidable only, 
under the Name of a Diſcontinuance. But this was a ſmall Relief. 


At laſt, the People having groaned for 200 Years under the In- 
conveniences of ſo much Property being unalienable; and the Great 
Men, to raiſe the Pride of their Families, and (in thoſe turbulent 
Times) to preſerve their Eſtates from Forfeitures, preventing any 
Alteration by the Legillature; — The ſame Bent threw out a * F 
tion, in Taltarum's Caſe ; by which, Tenant in Tail of the Freehold _ 
and Inheritance, or with Conſent of the Freeholder, might alien 
abſolutely. . CE 5 


Public Utility adopted and gave a Sanction to the Doctrine; for 
the real political Reaſon, to break Entails:“ But the 9/ften/ible 
Reaſon, * from the fictitious Recompence,” hampered ſucceeding 
Times, how to diſtinguiſh Caſes which were within the falſe Rea- 
ſon given, but not within the real Policy of the Invention. Till, at 
laſt, the Legiſlature applauded Common Recoveries, and lent their 
Aid by the Acts of 11 H. 7.c. 20. 33 H. 8. c. 31. 34 & 35 H. 
8. c. 20. 14 Elix. c. 8. and lately 14 G. 2. c. 20: (Which is a 


retroſpective and declaratory Law, and ſeems to have reſtored the 
Original Tenant to the Præcipe.) Before the Statute of Qu Empto- 
res terrarum, Subinfeudations whereupon Rents and Services were 


reſerved, did not prevent the Præcipe s lying againit the Freeholder 
of the Seignory. When common Leaſes to Farmers, for One or 
more Life or Lives, reſerving Rent, came in Uſe ; They, for that 
Purpoſe, reſembled Subinfeudations, and ought not to prevent the 
Pracipe being brought againſt the Owner of the Frechold, under 

which ſuch Leaſes were granted. _ EC 
As the Legi/lature has, for Ages, avorved the Propoſition ; We 
may now fay * that Common Recoveries are a mere Form of Con- 
« Veyance. 


are taken from it's fictitious Original. 


in a Caſe unprecedented, is a ſufficient Objection. 
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ͤ— 


* « yeyance.” All neceſſary Circumſtances of Form and C 


The Policy of his Species of Alienation meant to take a middle 
Way as to Entails, between Perpetuities and abſolute Property. 


Alienations were allowed; yet in ſuch a Shape as neceſlarily re- 
quired Deliberation and Delay: And they were only allowed to be 
made by Tenant in Tail in Pefefjion; or by Tenant in Tail in Re- 


The Eldeſt Son was reſtrained in the Life-time of his Father, or 
Mother, or any other Anceſtor or Relation, ſeiſed for Life, under a 
Family Settlement. 8 n 1 


The Act of 14 C. 2. proceeds, upon the Parties to a Recovery 


having Power to ſuffer it. Sir Robert Atkyns the Son had no Right 
to ſuffer a Common Recovery, without the Concurrence of the 
Tointreſs. Any Contrivance to do it without her Joining, is Artifice 


and Evaſion. GE 


' If Tenant in Tail in Poſſeſſion is diſſeiſed; though: the Præcipe 


be brought a gainſt the Diſſeiſor, yet, if be 18 


vouched, the Recovery 
ſhall bar; Becauſe he had Power to Bar. 3 


In Lincoln College Caſe, 3 Co. 59. The Judges ſupport the Col- 
lateral Warranty of $16]; becauſe She and Edward had Power 


to bar. 


In Jenging-s Caſe, 10 Co. 44. The Recovery is ſupported, le- 
cauſe the Parties had Power. _ UU 


By Parity of Reaſon, this Recovery ought not to be ſupported, 


becauſe the Parties had No Power : If it was; the Law muſt be 
overturned. e [ES 33 * 


Every Remainder-Man in Tail might eaſily get a naked Poſ- 


ſeſſion, and make a ſecret Feoffment. 


The Plan of Marriage and other Family Settlements, is cc a 


* limit a Remainder to the firſt, and every other Son in Tail.” 
The Negative which the Father now has upon the eldeſt Son's 
ſuffering a Common Recovery, is the very Means and Confideration 


of getting the Eſtate re-ſettled, upon the Marriage of the Eldeſt | 
don. By this Method, the Moment he attains to the Age of 21 


Years, He may ſet his Father at Defiance, ſuffer a Common Re- 
covery, and bar all the reſt of the Family. This Conſequence alone, 


When 


eremony * P. 110. 


mainder, with Conſent of the Owner of the firſt Eſtate for Life. 


—— 
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. 17. 


—— — 


When a Termor, after the 4th of H. 7th, made a Feoffment, 
and levied a Fine with Proclamations, and inſiſted upon 5 Vears 
Non Claim, the Judges, with ſtrong Senſe, ſaid, though a Feoffment 
by Tenant for Life, or Years, or at Will, is a Diſſeiſin; It ſhall 
not operate as a Diſſeiſin, to enable the Termor Himſelf to bar the In- 
heritance, by a Fine with Proclamations according to the 4 H. 7. 
c. 20. For, ſay they, It was never the Intent of the Makers of 
the Act, that thoſe who could not levy a Fine, ſhould by making 


an Eſtate by Mrong and Fraud, be enabled to bar thoſe who had 


Right. For if they themſelves, w:thout ſuch fraudulent Eſtate 
„ could not levy a Fine to bar them who had the freehold and 


Inheritance; Certainly the Makers of the 4th of H. 7. c. 20. did 


not intend that by making of an Eſtate by Fraud and Practice, 
they ſhould have Power to bar them: And ſuch fraudulent Eſtate 
« is as #0 Eſtate, in the Judgment of the Law.” So ſay I, in the 
preſent Caſe. It was never the Intent, that thoſe who could not ſuffer 
a Recovery, ſhould, by making an Eſtate by Wrong and Fraud, be 


enabled to bar thoſe in Remainder or Reverſion who had a Right. 


For if they themſelves, without ſuch fraudulent Eftate, could not 
ſuffer a Recovery to bar thoſe in Remainder and Reverſion ; Cer- 


tainly, the Framers of this qualified Species of Alienation, did not 


intend, that by making an Eſtate 5 Fraud and Pradlice, they ſhould 
have Power to bar them: And ſuch fraudulent Eſtate is as no Eſtate, 
in the Judgment of the Law. VV 

The Judges then put many Caſes, where a Recovery in Dower, 
or other real Action; a Remitter to a Feme Covert, or an Infant; 
a Warranty; a Sale in Market Overt; the King's Letters Patent; 
a Preſentation ; an Adminiſtration ;—In ſhort, all Acts Temporal 
and Eccleſiaſtical, ſhall be avo:ded by Covm: And from thence 
argue that a Fine which the Parties had 20 Power to levy directly, 


ſhall not be ſupported 7ndire#ly by Covin. So argue I, in the pre- 


ſent Caſe: A Common Recovery which the Parties had no Power 


to ſuffer dire&ly, ſhall nor be made good by Wrong and Fraud. 


In the Spirit of the Makers of the 14 G. 2, I ay the Parties to 
this Recovery had no? Power to ſuffer it: Therefore it is ſubſtantially 
_ ; 1 | 


This is nt the Caſe of a Feoffment to a third Perſon, for His on 
Benefit: It is, in Effect, to the Uſe of Sir Robert, the of ie Soi 
himſelf. The Law conſiders a Feoffee to the Intent to be Tenant t9 


the Pracipe, as a mere inſtrument for one Purpoie of Form only. 1115 


Wife ſhall 20 be endowed ; His Statutes or Judgments ſhall 157 
affect the Land; If he had a Term for Years, it ſhall mot merge. 
Let me appeal then to the oldeſt Authorities, in thote Tunes * 


1— 


—— 
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the Solemnity and Notoriety of Feoffments, and the Feudal Ve- * P. 
neration in which they were held, gave them all that wonderful 

Efficacy We read of: Could a Man, by his own injurious Feoffment, 

have acquired an Advantage to himſelf? Littleton ſhall anſwer: 

He tells us what was eſtabliſhed long before he wrote. Lit. & 395. 

« Tf a Diſſeiſor infeoff his Father in Fee, and the Father die ſeiſed 

« of ſuch Eſtate, by which the Lands deſcend to the Diſſeiſor as 
Son and Heir, &c; In this Caſe, the Diſſeiſee may well enter 

« upon the Diſſeiſor, notwithſtanding the Deſcent : For that as to 

« the Diſſeiſin, the Diſſeiſor ſhall be adjudged in but as a Difſeifor, 

« notwithſtanding the Deſcent ; Qua Particeps Criminis.“ 


— 


—— 


118. 


After the Statute De Donis, Tenant in Tail in Remainder, with 9 
the Concurrence of the Freeholder, might make a vordable Aliena- | 
tion, by Diſcontinuance: But he conld not acquire to himſelf that e | | f 
Privilege, by an injurious Entry and Feoffment. © He in Remain= 1 
der In Tail diſſeiſes Tenant for Life, and makes a Feoffment, and 
„ dies without Iſſue, and the Tenant for Life dies; He in Rever- 

« hon may enter: It is no Diſcontinuance.“ Co. Lit. 347. a. b. 

It is no Diſſeiſin of the Reverſion. If Remainder-Man for Life 
diſſeiſe the immediate Tenant for Life; after the Death of the 

« jmmediate Tenant, he is in as Tenant for Life.” Neither ſhould 

a Reverſioner, by an injurious Entry upon the Tenant for Life, ben. | : 
_ in reſpect of Strangers, allowed to tranſmit to his Heir the Privilege | 

of Deſcent. If the Reverſioner diſſeiſes Tenant for Life, and dies 

ſeiſed; the Deſcent ſhall not take away the Entry of a Stranger. Hob. 

323. 
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From the Whole, We may conclude /, before the Introduc- 
tion of Common Recoveries as a Conveyance, this Queſtion had 
been agitated in an Adver/ary Real Action, upon a Plea * that 
« Forle was not Tenant of the Freehold ;” It would have been ad- 
judged, from the Law and artificial Learning of Tenures, © that 
He could not be ſo conſidered.” Tf the Queſtion had been, 
Whether Tenant in Tail in Remainder ſhould, by ſuch zjurius 
Entry and Feoffment, acquire a Benefit to himſelf, to the Prejudice 
of his Reverſioner; It would have been adjudged, from eternal Prin- 

ciples of Juſtice, “that an Act founded in Wrong ſhould vet, by 
* Virtue of the Crime itſelf, become legal, for the Author's Ad- 
* Vantage.” FR V . 
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As it is 20% agitated, when Common Recoveries are cſtablithed, 
as a Spectes of Alienation ;— The only Queſtion is,“ Whether the 
* Rule of Law which requires the Concurrence of the Owner of the 
“ firſt Eſtate for Life, ſhall be overturned.” Tis better to ſubvert 
the Rule directly, than ſuffer it to be done by a /ecret injurious En- 

try and Feoffment; which cannot be prevented, and which the 
Owner may never hear of. 5 5 
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P 


*P, 119. * There is no Injury or Wrong, for which the Law does not pro- 
vide a Remedy. But if this Stratagem ſhould prevail, Redreſs muſt 
follow 700 late; unleſs the Entry of the Tenant for Life ſhall av 
the Recovery. If it would, there is an End of the preſent Que- 
ſtion : Fort he Jointreſs entered, and was intitled to the Profits from 
Sir Robert Atkyns as a Treſpaſſer ab initio. 


In every Light, and upon every Ground of Law, this Recovery 
is bad. 9 


As there is no Bar to the RiGuT of the Leſſor of the Plaintiff— 


Second Gene- The ſecond General Queſtion is“ Whether the Leſſor of the 
ral Veltion 4“ Plaintiff is, by the Statute of Limitations, barred from recovering 
« in THIS Egetment.” 5 


This Point was certainly not inſiſted upon at the Trial: And 
therefore the Special Verdict is not adapted to it. The abſtruſe 
Learning, upon which the Validity of the Common Recovery de- 
pended, might engroſs the whole Attention at the Trial: And the 

Special Verdict having no Facts, (which eaſily might have been 
found, ) particularly applicable to an Objection from the Statute of 

| Limitations, might occaſion the Queſtion not having been made at 

the Bar, till the laſt Argument. The Point however is certainly 
pen, upon this Special Verdict. 1 


An Ejectment is a poſſeſſory Remedy, and only competent where 
the Leſſor of the Plaintiff may enter: Therefore it is always neceſ- 
ſary for the Plaintiff to ſhew, that his Leſſor had a Right to enter; 
by proving a Poſſeſſion within 20 Years, or accounting for the want 
-of it, under ſome of the Exceptions allowed by the Statute. Twenty 
Tears adverſe Poſſeſſion is a poſitive Title to the Defendant : It is not 

a Bar to the Aon or Remedy of the Plaintiff, only; but takes away 
his Right of Poſſeſſion. ** 1 


Every Plaintiff in Ejectment muſt ſhew a Right of Poſſeſſion, as 
well as of Property.: And therefore the Defendant needs not plead ” 
the Statute, as in the Caſe of Actions. . 

The Queſtion then is, Whether it appears upon this Special Ver- 
dict, * that the Leſſor of the Plaintiff might ENTER, when he 
brought this Ejectment.”- - e 
On the gth of November 1711, Sir Robert Atłyns died without 
Iſſue Male. Wi 


On 


Ta TT, 


On the 9th of October 1712, Lady Atkyns, the Jointreſs, died. & P. | 
Then accrued the Title of Entry of the Leſſor of the Plaintiff. His 
only Excuſe for not entering is, That He was prevented by tho 
« {aid LEASE of the z Iſt of May 1698, ts the three Dacres.” — That 
upon the Death of Thomas Dacres the Surviving Leſſee, an the 23d 
of July 1752, a new Title of Entry accrued: Upon which, He en- 
"tered on the 15th of December 1752; and brought this Ejectment. 


20. 


Three Anſwers are given: Any one of which, if well founded, 
is ſufficient. 5 


1ſt. That the Haid Leaſe was abſolutely void, and of no Effect. 


24. If good, It determined by the Eſtate Tail being ſpent; by the 


expreſs Tenor ofthe Demiſe. | 

zd. If ſubſiſting, yet, upon the Extinction of the Eſtate Tail, It | 
was a Truft to attend the Inheritance in the Leſſor of the Plaintiff, Be” - 7 
and made part of his Title Deeds: Therefore could not ſtop the | - 
Statute's running, to protect an adverſe Poſſeſſion, nor give Him any b 
new Right af Entry. OD Sb. TO To l 
Firſt. That the Leaſe was void. li: 
Sir Robert Atkyns the Father, being only Tenant for Life, could, iſt Anſwer to il 
by Virtue of his Ownerſhip, make no Eſtate to continue after his + ergo vi 
Death. This Leaſe, therefore, after his Death, can only be ſup- bs 8 bi 
ported by his Power; if it was made purſuant to it. . i 
„Whether it was made purſuant to his Power,” is the Queſtion. by 
The Limitation and modifying of Eſtates, by Virtue of Powers, = 
came from Equity into the Common Law, with the Statute of iff 
Uſes. The. Intent of Parties who gave:the Power, ought to govern < Z 
every Conſtruction. He to whom it is given, has a Right to enjoy = 
the full Exerciſe of it: They over whoſe Eſtate it is given, have | 
a Right to ſay It ſhall not be exceeded.” The Conditions ſhall nn 
not be evaded ; It ſhall be ſtridl ly purſued, in Form and Subſtance : "uy 
And all Acts done under a Special Authority, zt agreeable thereto, l 
nor warranted thereby, muſt be void. . | 
Of all kinds of Powers, the moſt frequent is that“ to make | i 
** Leaſes.” For the Encouragement of Farmers, to occupy, ſtock, 2 
and improve the Land, It is neceſfary they ſhould have ſome per- Of 
manent Intereſt. Unleſs the Owner of the Eſtate for Life was = 
enabled to make a permanent Leaſe, He could not enjoy to the beſt vl 
| — — Advantage, il 
bil 
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n Advantage, during his n Time: And they who come after, muſt 


ſuffer, by the Land being un-tenanted, out of Repair, and in a bad 
Condition. The Plan of this Power is for the mutual Advantage 
of Poſſeſſor and Succeſſor. The Execution thereof is checked 
with many Conditions, to guard the Succefſor ; that the Annual 
Revenue ſhall not be diminiſhed; nor Thoſe in Succeſſion or Re- 
mainder, at all prejudiced in Point of Remedy, or other Circum- 


| ſtance of full and ample Enjoyment. 


There are #400 Methods of Leaſing, i in common 4&1 in this King- 


dom: At the beſt Rent; And upon Fines ; which, as the Lives or 


Leaſes drop, are Sen ed among the annual Profits. This Power 
is always adapted to 50. It is inſerted in almoſt every ſtrict Set- 
tlement of every Kind. It is inſerted in the Greater Deed of the 
12th of June 1669; and given indiſcriminately to Sir Robert the 
Father, Sir Robert the Son, and Lovis his Wite. 


The Nature and View of a Power, 10 uſually given, is well un- 
derſtood: And Courts of Juſtice have always looked with a jealous 
Eye, to fee that the Conditions in Favour of the next Taker be pur- 
fued; not literally only, but /ub/tantially. It is not ſufficient that 
the antient Rent be reſerved : It muſt be reſerved with all the Be- 
neficial Circumſtances. If payable before, at four, It cannot be reſer- 
ved at two Payments. Lord Mountjoy's Cale, 5 Co. 4. . The whole 


Kent muſt be payable annually during the whole Term. In that 


Caſe, It was holden “ that lets could not be reſerved, even to the 


„ Leſlcr himſelf, during his own Lite.” 


One of the Reaſons in Elmer' s Caſe, 5 Co; 2. ſhews the Rent 3 
be payable wanne during the Term. 


In the Caſe of Lady Charkoite Orby & al v. 25 Mobun, 2 Vernon 
531, 542, Lord Cowper, Holt, and J. lever, All three held clearly, 
that a Leaſe © reſerving the beſt Rent, ' though good againſt an 
Owner of the Inheritance, was void under a Power : And Cowper 
and Trevor held, That reſerving © the Ancient Rent, where Lands 
had been uſually demiſed ; though good and certain enough by 


Reference, againſt an Ownes of the Inheritance, was void 22 a 


Poren; Becauſe it put the Remainder-Man under D egucultics in 


avowin 2. 


„The Intent was, ſay. they, « that the Tenant for Life in 
% Poſleſſion might leaſe: So it was, on the other hand, that the 
« Revenue ſhould not be diminiſhed ; but the ancient Rent, at leaſt, 
« .reſerved; and in /uch benejicial 1 as might with Certainty, 
„ and without any Difficulty be recovered.” 


Lal 
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„The Queſtion here is not,” ſay they, Whether the Leaſe is & p. 122. 
void for Incertainty, as between the Leſſor and Leſſee ; but whe- 
ther All Requijites are obſerved, and ſuch beneficial Clauſes and 
Reſervations as ought to have been, for th 
Perſon, the Remainder-Man.” 


e Benefit of a third 
In the Caſe of the Earl gf Cardigan v. Montague, 6th June 
1755, A Decretal Order on the Maſter's Report; The Duke of 
Montague, Tenant for Life, without In 
Power to leaſe, reſerving ancient Rent w 
beſt Rent where not uſually demiſed: He made 24 Leaſes. 
Maſter's Report, as to many of the Leaſes, which He reported bad, 
was ſubmitted to: As where ancient Covenants © to grind at Mills, 
« or to pay Land Tax,” were not in the new Leaſe ;— Where 
ſome Part, not within the Power, is included in the Leaſe ;— 
Where many Manors were included in the Leaſe, reſerving a Sum 
certain, as the beſt Rent; which laid the Remainder-Man under | 
_ Difficulties, to find out whether it was the beſt Rent or not. As tof 
Five of them, which the Maſter reported to be good, Exceptions“ 
were taken. Their Validity turned upon this Cale. The Words 
in the Power were Reſerving ancient, uſual, and accuſtomed 
« Rents, Herriots, Boons, and Services.” In the former Leaſes, 
the Tenants convenanted “ to keep in repair: = 
omitted in this. The Lord Chancellor was of Opinion, that that 
Covenant was a Boon, and beneficial to the Remainder -Man; and 
held theſe Leaſes void, for Want of 1t. 
ſider; and declared He was clear upon the Argument, but took 
time, becauſe there was no Caſe in Point. The more He thought 
of it, the more he was convinced. The Principle He reſted upon 
Was, that the Eftate muſt come to the Remainder-Man, i 
Acial a Manner, as ancient Owners held it. 


eachment of Waſte, had 
ere uſually demiſed, and 


That Covenant was 


He took ſome Days to con- 


n as bene 


I have gone fo far at large into the General Doctrine, not from 
any Difficulty; but becauſe the Point is of ſo much Conſequence 
do the Leſſor of the Plaintiff, For this Writing of the 31ſt of May 
1698, has not Colour enough to make a Queſtion. HS 
iſt. It is no Leaſe at all. The very Definition of a Leaſe, is a 
Contract between Landlord and Tenant, by which Both are bound 
in mutual Stipulations. . e 


A Sale and Leaſe are defined to be the ſame Species of Contract. 
A Sale cannot be, unleſs ſome- body agrees to pay the Price: Nor 
can there be a Leaſe, unleſs ſome- body agrees to hire, and to pay 
the Rent. This Writing purports to be ſuch a Contract. It is an 


Indenture: which implies reciprocal Inf ruments, tallying One with 
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P. 123. * the Other. It fees being made by Sir Robert Athyns on the One 
Part, and the three Dacres on the Other Part. But 2? is not The 
Dacres are not hound; They never executed this, or any Counterpart. 

It does not appear they new or conſented to the Making of it. 


Livery of Seijin was immaterial. A Leaſe by Virtue of a Power, 
takes Effect owt of the Settlement that gives the Power. But ohn 
 Dacres, who gave the Letter of Attorny to take Livery, died in 
1705. Robert died in 1706. Sir Robert Athyns, the Father, lived 
till 1709. Suppoſe, at his Death, 360/7. a Year a beneficial Rent: 
Thole in Remainder could not demand it. Thomas Dacres had 19! 
executed the Leaſe; He had not accepted it; He never had entered 
under it: No Diſtreſs could be taken from him; No Aion could 
be brought againſt him. 2 | 
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One Man cannot oblige another to be his Tenant, at a high 
Rent, without bis Conſent. This is ſo plain, that on the Part of 
the Plaintiff, they have argued that Thomas Dacres was bound by 
Acceptance; 3 Ways | | 


iſt. Becauſe Livery of Seiſin was taken in the Name of Job 
Robert and Thomas. | ; 


Anſwer. Trou As gave no Authority ſo to de: It does not appear 
that he knew of it. But the mere Taking Livery of Seiſin, if he 
never entered or occupied, would not be ſufficient to charge him with 
the Rent reſerved. 5 : 
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2d. In the Ejectment brought in Hilary Term 1711, a Demiſe 
was laid /rom Thomas Dacres, as well as the Jointreſs : And the 
Plaintiff had Judgment to recover“ Separates Terminos.” 


Anſwer. The two Titles are inconſiſtent : So there conld not be 
really a Recovery upon 50. But the Judgment purſued the De- 
dFlaration; and was mere Form. It does not appear that Themas 

Dacres knew his Name was made Uſe-gf : And He never entered, 


or took Poſſeſſion. 


3d. That Acceptance ſhall be preſumed. And it is compared to 
j | Grants: and Thompſon v. Leach is cited. [V. 3 Lev. 284.] 


Anſwer. The Ground of Thompſon v. Lee, and of All the Caſes 
there put, is, That a Gift imports a Benefit : and Conſent to recerce 
* 2 BouNTY may fairly be preſumed, till the contrary appear. But 
the Offer of Lands to a ſubſtantial Man at a Rach Rent, does nt 
import ſuch a Benefit, as No-body in his Senſes could refuſe. And 

| here, there is no Room to preſume : For the Contrary appears. Tho- 

8 mas 


Hilary Term 30 Geo. 2. 


* mas Dacres Hiſſented, during his whole Life; and never t00k Poſſeſ=* P. 124. 


fon. The Contrary appears too, from: the Myiting igſelf. It never 
was the Intent, that the Dacres ſhould take Poſſeſſion or pay Rent. 


It was to be a Conveyance only of the Iden Freehold : Which 
might Non-ſuit the Remainder-Man, in Caſe he brought an Eject- 
ment againſt third Perſons; or prevent his ſuffering a Recovery ; 
but never could be any Security to him for his Rent. 


It is immaterial, whether an Owner of the Inheritance could 
convey an Ideal Freehold, to delay the Tenant in Tail, claiming 
under his Grant, from ſuffering a Recovery. 


The Queſtion here is, Whether it be that uſual Huſbandry Leaſe, 
reſerving a Rack Rent, which is intended by every Power of Leaſing. 


It is very clear that None of the Leſſees were bound by this Wri- 
ting; more eſpecially, that Thomas Dacres was not. But I go fur- | 
ther: Sir Robert Atkyns, the nominal Leſſor, was not bound by it. 
The Deed never was out of his own Poſſeſſion. The declared Intent 
proves it a Truſt for Sir Robert himſelf. His Will, under which 
the Leſſor of the Plaintiff claims, avers it to be a Truft, and deviſes 


It is no Objection to a Leaſe under a Power, “ That it is 22 
« Truſt for him who executes the Power:?“ PRoOvIDED the legal 
Tenant be bound, during the Term, in all requiſite Covenants and 
Conditions. But here, at the Death of Sir Robert the Father, Thoſe _ 
in Remainder had 0 Tenant to reſort to: and the nominal Tenant _ 
never did in Fact enter, nor could either in Law or Equity, ever 
have been compelled to enter, or pay One Farthing Rent. So that 
this Writing, calling itſelf an Indenture, and purporting to be a 
Contract, is Waſte Paper only, by which Ne-body ever was bound. 

Bur ſuppoſe it had been executed by the 3 Dacres; It could 
not be ſupported as a Leaſe within the Meaning of the Power ; upon 
a Variety of plain Objections, in reſpect of the Premiſes, the Rent, 
and the Remedy. us SO ROW Cl ar oo mn Mo 


iſt. As to the Premiſes Demiſed— It eomprizes too much; and 
lays the Remainder-Man under Difficulties to know whether the 
beſt Rent is reſerved. It extends.to Things out of which no Rents 
can be reſerved ; as Tithes, Rents of Aſſize, Rents of Cuſtomary 


Tenants, Commons, Feedings, and Lands in the ſeveral Tenures of 
particular Perſons. 


The Condition of the Power is, That there ſhould be no Term 
- exceeding 3 Lives in Being at the fame Time: Yet the Demiſe ex- 
tends to all and every.the Rents reſerved upon any Leaſes or Grants. 
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2d Anſwer to 


executed by the 3 Dacres : Which is not the Caſe, 


Me to a ſecond Anſwer given. 


. Hilary Term 3o Geo. 2. 


n.. 


| 2dly. As to the Rent reſerved—The Power requires * The beſt 


„ Rent that can be reaſonably got, to be reſerved payable auring 
” the Term.” 


There is n9 Covenant for Payment. Under a mere Reſervation, 


it could not be payable il Entry: And therefore, in Fact, might 


never be payable, during the Term. It is not found “ to be the 
cc beſt Rent.” | =) 


z3dly. As to the Remedy—There being no Covenair to pay the 
Rent, the Leaſe might be aſſigned to a Succeſſion of Beggars. 
There being 0 Clauſe of Re-Entry, the Ground might lie unoccu- 


ied without any, or not ſufficient Diſtreſs upon it: So that the 


Remainder-Man could neither have his Rent nor his Land. There 
is no Counterpart; an unuſual Omifſion, and very prejudicial. 


Therefore the Leaſe could not have been ſupported, Fit had been 


Every fraudulent, unfair, prejudicial Execution of ſuch a Power, 
in reſpect of thoſe in Remainder, is void at Law. 4 


If the Leaſe be a void Execution of the Power, againſt ALL 


claiming under the Settlement, It cannot be made good againſt the 
Reverſron in Fee, whereof Sir Robert Athyns the Father was ſeiſed, 
either by Virtue of the Livery, or by way of Eſtoppel, ſuppoſing 
the 3 Dacres to have executed: Becauſe an Intereſt would have 
paſſed, during the Life of Sir Robert Atkyns the Father; and there 


is no Eſtoppel where any Intere/# paſſes; and, to make it operate by 
Firtne of the Livery, out of the Reverſion in Fee, would be controry 


to the whole Intent of the Deed plainly expreſſed. Which brings 


{ 


2d Anſwer. Suppoſe this Pocket undelivered Grant of the Ideal 


the Excuſe incorporeal Freehold, a good Execution of the Power; They have 


tor not enter- 


ing. 


argued that it DETERMINED T, the Eftate Tail; That the on!y 
Cauſe of the Grant being * to pieſerve the Reverſion during the 
«« Etftate Tail” muſt gua/fy the Grant, and amount to a Limitation ; 


That there is 29 Zechnrcal Form of Words neceſſary to expreſs a Con- 


tingency, upon which an Eſtate for Lives may ſooner determine. 


The Deed might have ſaid expreſsly, © If the Heirs Male of Sir 


«« Robert Atkyns the Son continue ſo long ;” or, © that the Leate 


« thould determine, it, during the Lives, the Eſtate Tail ſhould be 
„ ſpent.” That the Intent of the Deed, plainly expreſſed, is tanta- 


CUTLIT 


3d Anſwer. 
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Hilary Term 30 Geo 2 


3d Anke: Suppoſe it to ſubſiſt; Alt is as a Traf, and deviſed * P. 126. 
as ſuch, to attend the Inheritance of the Leſſor of the Plaintiff; 3 3d Anſwer to 
which came into Poſſeſſion the gth of Ocfober 1712: His Title and theExcufetor 


Right of Entry then accrued. 


This Leaſe was s One of his Muniments; a mere Weapoh'i in his 
Hands: And it would be going a great Way, to ſay ©* ſuch a Form 


« ſhould take from an adverſe Poſſeſſion the Benefit of the Statute.” 


But as we are All, clear, © That at the Trial, a Surrender of ſuch 
„A Leaſe might, and ought to be preſumed, to let in the Statute 


« of Limitations ;” The Special Verdict, here, not having found 


ſucl Surrender, We cannot come at the e of the Caſe in that 


Shape. 


It is unneceſſary « to go into this Point, or the former: And it 


would be very improper, unneceſſarily to do it. 


If the Dacres had #9 Eftate by Virtue of this Denis upon the 


9th of October 1712, Then this Ejectment was ot brought within 


20 Years after the Leſſor's Title accrued: And no Facts are found, 


to excuſe him within * of the AI actors 


Therefore Wea are . All of Opinion that there ſhould be 5h 
ai the DEFENDANTS. 


A WRIT OF ERROR was brought i in the Hole of Lords ; and 
came on upon Thurſday 26th January 1758. The Counſel agreed, 


and were allowed, to argue the 44 Point, for the Judgment of the 


Houſe, firſt : Becauſe, if their Lordſhips ſhould be of the ſame 
Opinion with the Court of King's Bench, “ That this Ejectment 
was barred by the Statute of Limitations,” It would be quite un- 


neceſſary to go into the rf Queſtion. 


All the Judges were ordered to attend. To whom, after the 


Argument at the Bar was over, te Houſe ws the following 1 8 


Queſtion, viz. 


= Whether Sufficient appears 1 the Special Verdict in this 
Cauſe, to prevent the Leſſor of the Plaintiff, by Force of the 


Statute of Limitations, of the 2 1ſt of King Janes the Firſt, from 


« Recovering in this Ejectment. 


Whereupon, the Lord Chiet juſlice Willes, 8 on 


with the Reſt of the Judges, delivered their unanimous Anſwer, 


That Sufficient DoEs appear by the Special Verdict in this Caule, 
K K «to 


not enter Th 8 


210 By-Law. That ſor the e&tual preventing all Perſons being made fred 
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6 


* F. 17 t9 prevent the Leſſor of the Plaintiff, by Force of the Stitute of of 
© Limitations of the 21ſt of King James the Firſt, from Recover- 
ing in this Ejectment.“ 


Then the Judgment of the Court of King's Bench was 
AFFIRMED, with 5 J. Coſts. 


dneſda FE . Fg 
8 gd Green ver/. Mayor of Durham. 


1757s 
Mr. Juſt. Wümot abſent (in Chancery.) 


Hs Cafe was ſet down in the Crown-Paper, as a Special 
Verdict, and was fo called; and was argued by One Counſel 
on ak Side, in the ſame Manner as if it he had been a Specaal Ver- 
dict: But it was only a Verdict upon Six ſeveral Traverſes to the 
Return of a Mandamus (on 9 Ann. c. 20.) directed to the Mayor 
of Durham, commanding Him to ſwear and admit Robert Green 
into the Place and Office of a Freeman of the Company or Frater- 
nity of Free-Maſons, &c, of the City of Durham. 
The Right ſet up by Robert Green was his having been duly 
Elected AND ADMITTED a Freeman of the Company: But the Ob- 
| jection to his being $woRN by the Mayor, was, © that He had xo 


ow Was ja to certain a Mp particularly ſpecified ir in the Return 
« and found by the Verdict.“ 


The Return was That Durham is and from Time immemorial 
hath been an Ancient City, &c; and alſo, that a Power is given by 
a Charter of Tobias then Biſhop of Durham, (in 44 Elix.) confirmed 
by King James Firſt, to the Mayor Aldermen and Common 
Council for the Time being, or the major Part of them, (of 
whom the MAYOR AND SIX of the Aldermen to be SEVEN,) to make 
By-Laws, in the Sead, for, and in the Name of the Whole _ 
rate Body of the City ot Durham and F ranmoelgate. 


Then the Return ſet forth, that - certain By-Laws lee duly 

made by the Mayor Aldermen and COMMONALTY, in due Manner 
met and aſſembled at the Guildhall, &c, on 8th ee 1728. 
And it particularly ſets forth and ſpecifies three ſeveral By-Laws, as 
having been then there made BY THEM; to wit 


that have not a Right or Title to their Freedom in the faid City, 
and for the better regulating of the fame, The Mayor, One or more 
Alderman or Aldermen of the ſaid City, and the Wardens and 
Stewards of the ſeveral and reſpective Companies for the = ime 
eing. 


— 
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6 ond... 


D 


booth in the ſaid City, four Times in every Year, v/z. on the firſt 
Monday after Martin-mas, the firſt Monday after Candle-mas, the firſt 
Monday after May-day, and the firſt Monday after Lam- mas. And 
Every Perſon that is hereafter to be admitted a Freeman of the {aid 
CiTY and BoROUGH of Framwelgate, ſhall be THEN AND THERE 
CALLED, at Three of the ſaid ſeveral Meetings, BtroRe ſuch his 
Admittance to be a Freeman; AND 79 be APPROVED of by the ſaid 
Mayor and One or more Alderman or Aldermen, and the Wardens 
and Stewards of the ſeveral and reſpective Company or Fraternity 
(for the Time being) whereof He or they is or are to be made 
and admitted a Freeman or Freemen reſpectively, or the Majority 
of the ſaid Mayor Alderman or Aldermen and Wardens of ſuch re- 
ſpective Company then and there preſent. Sri 


That any Warden Steward or other Freeman that ſhall AKE 24 By-Laws 


any Perſon a Freeman of the ſaid City or of any Company therein, 
contrary to the ſaid laſt Ordinance or By-Law above-mentioned, 
ſhall reſpectively FORFEIT and pay the Sum of 30 J. to the Mayor 
Aldermen and Commonalty of the ſaid City of Durham, to be by 


them recovered by Action, or Diſtreſs of the Offender's Goods, or 
_ otherwiſe, and to be paid into the Cheſt or Hutch, for the Uſe of 


the ſaid Mayor Aldermen and Commonalty, to defray any public 
Expence that may happen to the ſaid Corporation or Fraternity, 


That in Caſe the Mayor of the ſaid City for the Time being za By-Law, 


ſhall ſwear any Perſon that has not actually ſerved Seven Years as an 
Apprentice with a Freeman of one of the ſaid Companies or Fra- 
ternities belonging to or uſed in the ſaid City, or ſhall not be ju/tly 
mtitled to the ſame by ancient Uſage or Cuſtom within the ſaid 


City, He ſhall. forfeit and pay the ſum of 30 1: Which ſaid Sum 


ſhall be recovered &c, ut ſupra, and to be paid ut ſupra. 


All which faid foverd Orilioinces and By-Laws the Return al- 


ledges to have, ever ſince the Making thereof, been conſtantly ob- 


ſerved and kept &c, and to be ſtill in their full Force and Virtue, &c. 


That Robert Green was NOT elected and admitted a Freeman of 


the ſaid Company of Free Maſons, Rough Maſons, Wallers, Pa- 
viours, Plaiſterers, Slaters and Bricklayers. 5 


That Robert Green was never duly called to be a Freeman of 7he ſald 
C:ty of Durham and Framwelgate, nor EVER APPROVED of by the 
Mayor and one or more Alderman or Aldermen of the City of Dur- 
bam and Framwelgate aforeſaid, and the Warden and Stewards of the 
laid Company or Fraternity of Free Maſons &c, BEroRE his ſup- 
poted Election and Admiſſion to be a Freeman of the faid Company 
3 


* being SHALL, from henceforth MEET at the Guildhall or Toll- * P. 128. 
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= iſt Ifue. That the Mayor Aldermen and Commonalty did not 
| 55 | duly meet &c, on 8th November 1728, in Order to make By-Laws 
Sc, Modo & Forma Sc. ODS 


| * P. 129. * or Fraternity, according to the firſt Ordinance or By-Law above > 
mentioned, as he ought to have been. 5 
And for theſe Reaſons the ſaid Mayor has not ſworn and admit- Y 

I ted him, nor adminiſtred the Oaths to him uſually taken for the 
1 due Execution of the ſaid Office. . 
i | Upon this Return, Green takes 6 ſeveral Traverſes: On which, Z 
lb Iſſues were tried. 8 
3 


2d Iſſue— That thiy did not in duc Manner make the fp By 
Law mentioned in the Return. 


10 Iſſue— That they did NoT in due Manner make the Hane By- 


Law mentioned i in the Return. 


Ath Iſue—The like Denial of their making the third / By-Lav 


mentioned i in the Return. 


oth inne That He 20 e and ied a Freeman of the 
--.-Tarid 122 Hake or F raternity of Free Maſons Sc, as in the Writ | 18 
F Os 


th iſſe That he was duly called to be a Freeman of 4 ſaid 
City of Durham and Framwelgate aforeſaid, and was approved of 
by the Wardens and Stewards of the faid Company to be a F ree- 
man of the laid City of Durham and Framwelgate. 


The Jury find, As to oh iſt Ife—That upon the 8th of No- 
vember 1728, the then Mayor and Aldermen and Commonalty did 
in due Manner meet and aſſemble, at &c, in order &c, in ſuch Man- 
ner and Form as the {aid Mayor by his Return hath alledged. 


4 to the 2d Ie the ſaid Mayor Aldermen and Com- 
monalty did then and there, in pu MANNER, make the 1it By- 
Law in the Return mentioned, in ſuch Manner and Form as 1s 


therein by the ſaid Mayor alledged. 


As to the zd Iſſue — That they did in due Manner make the 2d 
By-Law, in Manner and Form Ge. 


. 
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As to the 4th Iſſue — The like Finding, with regard to the zd 
By-Law: 155 a 
. As. 


„ 
8 
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* As to the 5th Iſſue That Green was elected and admitted a Free- % P. 130. 


man of the Company, as in and by the Writ is alledged: But that 


' BEFORE SUCH he Admittance, He was not called at any Meeting 


held according to the ſaid By-Law in the ſaid 2d Iſſue mentioned, 
nor approved of by the then Mayor and one or more Alderman or 


Aldermen and Warden and Stewards of the ſaid Company or Fra- 


ternity, nor by a Majority of them, according to the ſaid By-Law. 


As to the 6th Iſſue— That the ſaid Robert Green was Nor duly 


called to be a Freeman of the ſaid City of Durham and Framwel- 


—— = 


— 


dd 


gate, and approved of by the Wardens and Stewards of the ſaid _ 


Company or Fraternity of Free Maſons, Rough Maſons Ec, to be 


a Freeman of the ſaid City of Durham and Framwelgare. 


This Caſe was argued on the 24th of November 17 56, by Mr. 
Ambler for the Plaintiff, and Mr. Clayton for the Defendant; when 
the Court ordered it to ſtand for Judgment of the then next Term. 


And Lord Mansfield now delivered the Reſolution of the Court. 


The General Queſtion depends upon Robert Green's Right to the | 


| Franchiſe which He claims. 


The Objection to his Right ariſes from his not being qualified 


according to the By-Law. : 


If the By-Law is good, and binding, and he appears to be an 


Object of it; He is certainly not qualified, and the Mayor has re- 


turned a ſufficient Reaſon for not admitting and ſwearing him. 


All the Objections which have been made, therefore, tend to /e: 


aſide the By-law; Or, if the By-Law be good, to ſhew that No- 


bert Green's Cale is not within it. 


It has been argued that the By-Law is void, upon two Grounds ; 


iſt. From Want of Authority to make it; 


2dly. From the Subject- Matter. 


As to the Firſt—The Objection is, That the By-Laws are re- 
turned to be made by the Mayor, Aldermen, and CoMMONAL TY; 


whereas the Power 1s given to the Mayor, Aldermen, and 2 


_ Common CouNcir or the major Part of them; of whom, the 


Mayor and Six Aldermen ſhould be Seven. 


LY EEE: - * 
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For it is likened to the Caſe of the Taylors of Ipſwich, 11 Co. 53 


— 


* Anſwer. The Power to the ſele& Number is, „to make By- 
« Laws in the Stead, for, and in the Name of the whole Corporate 
« Body.” Theſe By-Laws might be made by the ſelect Number, 
acting 1N THE NAME of the hole corporate Body; and muſt be ſo 
intended: For the Jury find, “that they did in due Manner meet, 
« and in due Manner make the By-Laws.” | 


As to the Second—That the By-Law is unreaſonable and void: 
A By-Law © that none ſhould work at his Trade, until he had 
«« preſented himſelf to the Company of Taylors, and proved that 
« he had ſerved 7 Years as an Apprentice, and admitted by them 
to be a ſufficient Workman.” | 


Anſwer. In that Caſe, the By-Law was againſt Law : It was 
againſt the 5th of Eliz; and a farther Reſtraint than that Act had 


made. 


But his By-Law is not againſt any Law—It is not a Reſtraint 


upon Trade; but ſeems a reaſonable Regulation, to prevent Perſons 
being unduly made Free, who are not intitled by Birthright, Ser- 


vice, or Purchaſe, It provides a Method for previouſly examining 
into the Right of thoſe who claim to be made free. LY 


Obj. That there is 20 Method to compel a Meeting of the Mayor 


_« Alderman or Aldermen and the Wardens and Stewards of Com- 
. 5 


Anſwer. This Objection extends equally to all corporate Aſſem- 


blies, by Cuſtom, Charter or By-Law. But there j a known Me- 


thod, by Mandamus. 


Obj. If a Perſon has a Right to be admitted a Freeman, yet un- 
leſs He be approved of by the Mayor &c, He is not to be admitted: 
And there is 20 Method to compel them to approve. 


Anſwer. If the Mayor &c, diſapprove, without Cauſe, a Mar- 


 damus will lie, ſuggeſting the Qualification and Right of the Perſon 


claiming to be a Freeman, and commanding the Mayor to approve 
and admit. „ . ; 


Bur Suppoſing the By-Law good, it has been argued, that this 


Cale is N07 within it. 


Iſt Obj. The ann | is, to admit Green to the Freedom of 
the Company: The By-Law relates only to the Freedom of the Cy. 
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thing. 


2d Obj. The By-Law prohibits indeed the Election of Perſons 
not ated. and approved &c; and ſubjects Diſobedience to a Penal- 
ty; but does not make the Election void, and cannot transfer the 
Right of Election weſted in the Electors, to the Mayor Ec. 


Anſwer. Theſe Objections are founded upon a Miſunderſtanding 
of the By-Law, and a Miſconception of the Nature of the Caſe. 
The Writ recites that Green had been duly elected and admitted 
« a Freeman; “ and therefore commands the Mayor to ſwear him 


The Mayor returns the By-Law &c; and “ that before Green's ſup- 


« poſed Election and Admittance (by the Company) to be a Free- 


man, He was not called and approved by the Mayor &c.” And 


the Fact found by the Jury is, That he was EleQed and Ad- 


* mitted by the Company ; but not called and approved by the 


Mayor Ec.“ So that it appears upon this Record, that the Intent of 
the By-Law was, that no Perſon ſhould be elected and admitted a 


Freeman of the Company, unleſs He was called at the Aﬀembly and 


approved &c ; which was a previous Act to be done before the 


Company could elect him; the way to prevent the Abuſe that 
d the Company unduly admitted Perſons to their Freedom :” And the 
| ſecond By-Law inflicts a Penalty on the Company, who ſhould make 


any One free, without the previous Calling and Approbation; And 


the third By-Law inflicts a Penalty on the Ts who ſhould 15 
ſwear any ſuch Perſon. 


The Stating the Fact anſwers both the Objections. [Por the By- 1 
Law makes the Appearance and Approbation a neceſſary Qualifi- 
cation, to the being made free by the Company, and a Reſtraint upon 


them to elect any one to his Freedom, before his conforming to the 


By-Law : And the Right of Election 1 is not as tas ed to the Mayor, 


but remains where it was. 


Obj. It is Net returned “ that there © W005 any Afembly, at which 
„ Green might , to be called.” 


Aube. It ſhall be . And if in Fact has was no AC. 
ſembly, Green might have PAGdes it as an Excule. 


Obj. He might have been ales 4 aud admitted. BEFORE ; the 
making this By-Law. 


Anſwer. The Jury have found, „that He was cleted and ad- 


* mitted But that * was not called and approved PURSUANT 75 


Anſwer. It appears from the ſecond By-Law, to be the ſame * P. 132. 
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. 133 6 the By-Law.” So that the By-Law was in being, at the Tia 
of his Election GW. 


It is to be obſerved, that it is not ſtated, what is the Method of 
the Company's Electing Freemen, nor any thing in the Charter 
concerning it. For aught that appears, the Firſt By-Law may be 
agreeable to the ancient Uſage, and revived by this By-Law and 
enforced with Penalties: But ſuppoling it to be introductory of a 
previous Qualification, it ſeems to be reaſonable and well calculated 

to prevent improper Perſons, not intitled, being made free. It is 
much more reaſonable than the Cuſtom of London, that no Broad 

„Cloth ſhould be fold, but what was brought to Bl/ackwell-hall to 
« he examined; 5 Co. 62. Yet this Cuſtoin was held good ; be- 
cauſe it was to prevent Fraud. Rh, 1 


Wa are of Opinion that None of the Objections are well found- 
ed; and therefore that the RxTURN ought to be ALLOwWẽI Dp. 


Conſequently, as this was the Caſe of traverſing a Return toa 
Mandamus, purſuant to the Statute of 9 Ann. c. 20. the Rule 
was taken, 5 e 


That JupGMENT be entered for the DEX DAT. 


Friday 23h, Goodtitle, ex dimiſſ. Cheſter, ver” Alker & Elmes. 


Jan. 1757 


. 306, 7% 2. Rot. 590. 


I HIS Caſe was firſt argued on Tuęſday the 4th of February 
1 1755, when there were only 3 Judges; Mr. Juſt. Wright 
having (two Days before) reſigned, and Mr. Milmot (who was ap- 

pointed to ſucceed Him) not being then called a Serjeant: And it 

was again argued, and determined, on this Day, (when Mr. Juſt. 

Wilmot was alſo abſent, in the Court of Chancery. rich 


It was a Special Verdict in Ejectment for an Acre of Land lying 
in the Pariſh of St. Philip and Jacob in the County of Glouceſter. 
It nds, as to Ore Piece of Land, containing 14 Inches in Length, 
and 33 Feet in Breath, (Parcel of the Premiſſes;) And as to One 
Other Piece of Land, containing 3 Feet 6 Inches in Length, and 
Feet in Breadth, (other Parcel of the Prem iſſes;) And as to Ore 
Other Piece of Land, containing 2 Feet in Depth and 14 Feet in 
Length, (other Parcel of the Premiſſes contained in the Declara- 
tion ;) That Thomas Cheſter Eſq; was in 1648 ſeiſed in his Demeine 
as of Fe2, of and in the Manor of Barton Regrs in the County of 
Dy: Glouceſter, with the Appurtenances. That the ſaid T. C. Eſq; being 
to teited, certain Articles of Agreement were, on 24th June 951. 
2 — | | 3 — made 


— 8 
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made between the ſaid Thomas Cheſter and One Fobn Gotley other- 
wiſe Dole, reciting a Preſentment by the Homage, at a Court 
Leet of the ſaid Manor, holden 1oth of April 1648, * That the 
« ſaid John Gothey alias Doole, in the new Building of a Houle at 


« Lafford's Gate, had encroached upon the Waſte of the ſaid Thomas 


«« Cheſter then and yet Lord of the ſaid Manor, 14 Inches in Length 
and 33 Feet in Breadth, without his Houſe; together with a 

0 Peck without the Wall adjoining to the faid Houle, of 3 Feet 
« and an half; for the which Eneroachment, the. ſaid fob! Gotley 
« alias Dowle was by the ſaid Jury amerced; as by the Preſentment 
« aforeſaid, in the Rolls of the ſaid Court, appeared;” The faid 
omas Cheſter and John Gotley thereby agreed, not only concerning 
the faid Amerciament, (whereof the ſaid Thomas Cheſter thereby :c= 


—— 


* 


quitted and diſcharged the ſaid John Gotley,) But allo the ſaid 75 


mas Cheſter, for the Conſideration thereafter mentioned, agreed to 
permit and ſuffer the ſaid John Gotley his Executors and Admini- 
ſtrators, to continue the peaceable Enjoyment of the ſaid Ground 
and Waſte encroached, without his Diſturbance ; And alfo to have 


3 


Liberty to ſet and Place a Poſt in the Street &c, and 3 other Poſts 


Fc, without any Diſturbance or Trouble by him the ſaid Thomas 


Cheſter &c ; for the Term of 100 Years from the Day of the Date 
of the ſaid Articles. In Conſideration whereof, the ſaid F. G. alias 
D. for Him his Heirs Executors &c, covenanted and agreed to pay 

to the ſaid T. C. his Heirs or Aſſigns, the Sum of 6 s. 8d. per An- 


num yearly &c, during the ſaid Term: In Conſideration whereof, 


the ſaid T. C. granted and agreed to let the ſaid Encroachment or 
Encroachments to ſtand, for and during the ſaid Term, without 


any Diſturbance S/; So as the ſaid yearly Rent or Sum of 65. 89. 


de duly paid Te, And it was further found, That the #4209 firſt. 


pieces of Land particularly mentioned and deſcribed in the Verdict, 
are the two ſeveral Pieces of Land mentioned in the ſaid Articles to 
be encroached on by the ſaid Fohbn Gotley otherwiſe Dove; and 


Parcel of the Waſte, and Part of the Tenement in the Declaration 
mentioned; and were ſo encroached and taken in by the ſaid 7. G. 


otherwiſe D. IN the building or erecting the Meſſuage or Houſe 
mentioned in the ſaid Articles, ſome ſmall Time before the Date 


of the ſaid Articles; and then were lying in and part of the ſaid 


Manor, and were part of a PUBLIC STREET and KINd's Hion- 
way, called Weſt-Street, in the Pariſh of St. Philip and Jacob in 


the ſaid County of Glouceſter, and leading from the City of London 


to the City of Bri/{c/. 


The Jury likewiſe find That the ſaid yearly Sum of 6 5. 8 d. was 
duly and conſtantly paid, in Purſuance of the ſaid Articles, by the 
Defendants and thoſe whoſe Eſtate they have, to the ſaid Thomas 


Chefter and the Succeſſive Lords of the ſaid Manor, (his Deſcendants,) 


| ll Lady- Day 1750, 


M m Then 


during all the ſaid Term of 100 Vears; and from the End thereot, _ 
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* P. 135. Then they find That the Defendants Aller and Elmes, ſometimes 

in the Year of our Lord 1748, erected certain Paliſadoes before the 

Front of the ſaid Houſe, and thereby too in and incloſed the third 

Piece of Land, above particularly mentioned and deſcribed, then 

lying in and being part of the ſaid Manor, and being then other 

part of the faid public Street and High-20ay; and have kept the ſame 

ſo incloſed, ever fince, to this Time: And that that part of the 

ſaid Street where the ſaid Encroachments were ſo made, at the ſe- 

veral Times of the ſaid Encroachments, contained in Breadth (in- 
cluding the ſaid Encroachments) 60 Feet and no more. 


The Jury find Thomas Cheſter Eſq; the Leſſor of the Plaintiff, to 
be Heir at Law to that Thomas Cheſter Eſq; deceaſed, who executed 
the Articles; and, as ſuch, to be ſeiſed of the ſaid Manor with the 
Appurtenances, as the Law requires; And that, being fo ſeiſed He 
made the Demiſe to the Plaintiff : By Virtue of which Demiſe, He 
entered &c; and was ejected &c. But whether upon the whole 
Matter aforeſaid in Form aforeſaid by the ſaid Jurors found, the 
ſaid G. A. and L. E. are guilty of the ſaid Treſpaſs and Ejectment, 
As To the aid three Pieces or Parcels of Land, Parcel &c, by them 
ſuppoſed to be done, or not, the ſaid Jurors are wholly ignorant 
Sc. and fo the Verdict concludes in the ordinary Form. 


Argument The Counſel for the Plaintiff made two Qeſtions ; ' viz. 
for the Plain-., VVA el indy FVV | 

1ſt Queſtion—Whether an Ejectment will „ie for theſe Premiſſes 
AS DESCRIBED in the Declaration. 


2d Queſtion—Whether the Defendants are at Liberty to contro- 
vert the Title of the Plaintiff; or are EsToePeD from ſo doing. 


Firſt—It may be objected, ©* That no Ejectment will lie of 
«Land which is part of the King s Highway.” But it is plainly and 
beyond Controverly part of the Lord's Soil; though it is indeed ſaid 
to be part ofthe Highway. This Highway is found to be 60 Feet 
wide. Therefore : enough be left for a public Way, the Ref? 
belongs to the Lord: At leaſt, He is not guilty of a Nuſance, if he 
ſhould erect any thing upon the Overplus Part of it, 


Now 60 Feet is much more than enough for any Highway: 
And the Encroachment is only from the Front of the Houſe; Not 
in the Middle of the Highway. 


The Overplus of the Soil is not veſted in the Crown ; but in 
the Owner of the Soil 2 E. 4.9. Bro. & Fitzh. Abr. Tit. Chinin. 
1 In Tr. 13, 14 Geo. 2. C. B. and at Serjeants Inn, Selman v. 
| . Courtney 
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Courtney (concerning giving in Evidence, a Right to a Highway,) & P. 136. 


It was unanimouſly holden “ That, in Treſpaſs, the Defendant 
« may juſtify that it was a Highway, but cannot give. it in Evi- 
_ « dence; and That the Right to the Soil was not in the Crown.“ 


If the Highway was taken out of the Lord's Waſte, the Right 
and Property of it is clearly in the Lord; And the Lord may diſtrain 
in it: So is 17 E. 3. 43 Pl. 31. If it was not taken out of the 


Waſte, it belongs to the Owners of the Soil on each Side. The 
Caſe of Selman v. Courtney (ſupra) was ſo determined by all the 
Judges. ee e 72 


The Owner of the Soil may cut down the Trees, and may have 


an Action for digging the Soil. So is 1 Ro. Abr. 392. Pl. 2. and 


1 Ro Abr. 392- Pl. 3. Title Chim private, Letter B. ö 


In the Caſe of Sir John Lade v. Sheppard, H. 8 G. 2. B. R. 
The Land was the Property of the Plaintiff, who made it a Street; 


and the Defendant's Bridge reſted upon it; and He had (by Leave 


of the Commiſſioners of Sewers) arched over the Ditch, and dug 

the Ground, and fixed Poſts upon it. It was holden That this 
making a Street was only a Dedication of it to the Public, for the 

particular Purpoſe of paſſing and repaſſing; but that the Soil be- 


6 longed to the Owner.” V. 2 Strange 1004. S. C. 


The General Queſtion is . W hether a Part of a Hicuwar be 


« recoverable in an Ejectment. 


The Deſcription of a Highway is laid down in Co. Lit. 56. 4. 


The Property of the Soil of the Highway (as has been already 
proved) is in the Lord of the Soil. An Action of Treſpaſs muſt be 
founded on Paſſeſion: And an Ejectment is an Action of Treſpaſs. 
In Cro. Elix. 339. Jordan v. Cleabourne—per Popham and Gatody, 


It was holden to be but a perſonal Action, and a Treſpaſs in it's 
Nature. Therefore the Plaintiff might be poſefed of it; and con- 
ſequently may recover Poſſeſſion of it, in an Ejectment; For if he 


has a Right to the Poſſeſſion, he muſt have a Remedy for it. 


It is not every Encroachment, that is a Nuſance to the Public: 


Some Encroachments may ſtand. Fitzh. Abr. 77. a. Ne 447. 8 E. z. 
is one Inſtance of it. But there, the King mult be intended to be the 
Owner of the Soil: Otherwiſe, the Rent would have belonged to 
the Owner of the Soil; not to the King. 2 


The Sheriff may deliver full Seiſin of the Thing here demanded. 
In Proof of which, they mentioned a Note of a Caſe before Lord 


for 


Ch. Baron Pengelly, in Wiltſhire; where an Ejectment was brought 


Hilary Term 30 o Geo. 2. 


„Remedy for erecting Stalls in a Market.” Now if a 
ſhould build a Houſe, inſtead of ſetting up a Stall; Would not an 
Ejetnent lie, by the Owner of the Soil? | 


* P. 1:37. * Tor a Cottage in the Highway ; And it was objected 66 That it would 


not lie, becauſe the Sheriff could not deliver Poſſeſſion :” But Ld. 
Ch. B. Pengelly over-ruled the Objection; and ſaid that Mr. Juſtice 
John Powell had been of that Opinion which Himſelf then went 
upon, and had done the like. | 


They inſiſted very ſtrongly, that the Sheriff can give Seiſin of 
the Thing; $UBJECT To 7he Rights of others, upon this Proper- 
ty, for particular Eaſements. Co. Litt. 4. a. Cro. Eliz. 421. Welden 
v. Bridgewater. Co. Litt. 48. b. For the Rights of others are 1 


to the PossEss10N ; but to mere EASEMENTS, which are collateral 


to the Thing itſelf. Cro. Fac. 263. Sir William Wrey v. Veſper. 
And there is no Reaſon for 8 any Difference between public 


and private Eaſements. This Argument might as well be uled in 
Regard to ſuch an Eaſement, as a Right to ſet up Stalls in a Fair 


or Market. But the Caſe of the Mayor of Northampton v. Ward 
in 2 Strange 1238, is a full Proof“ "that Treſpals is the "$6.56 


erſon 


Secondly, (under the firſt Queſtion,) It will alſo be objected. 
here, © That the Thing demanded is not fi en deſcribed ;” The 


Ejectment being only © for an Acre of LAND., 


The Plaintiff s Counſel lid: they did not Aifpute the Caſe of 


Knight v. Syms, Carth. 204. 4 Mod. 97. S. C. [V. alſo 1 Salt. 
254. S. C. and 1 Shower 338. S. C.] * That an Ejectment of 
* ſo many Acres of Arable and Paſture, without ſhewing the 


Quantum of each Sort, is not good ;” But they obſerved that in 


the preſent Caſe, two Anſwers may be given 4; this Objection ; 


vz. 1ſt. That this is 20 Part of the Doubt of the Jury: Therefore 
the Court will not lay any Streſs upon it. 2dly. That the Special 


Verdict has aſcertained the Nature and the Quantity and the Situa- 
tion of this Land; For it is found to be part of the Waſte, and is 
_ deſcribed even to Takes -- So that he Sber: = Cant have no Deubt, 
WHAT to deliver Poſſeſſion of. OP 


1 Ga Queſtion— The Plaintiff” 5 Cound faid that This 


is an unconſcientiaus Defence; as the Defendants have already en- 


joyed this a hundred Years under theſe Articles and have conſtantly 
paid the Rent: And therefore they are ES TOoPPED from contro- 


verting the Leſſor's Title. They cited 1 Salk. 276. Trevivan v. 


Lawrence & al,, and 2 Ld. Raym. 1036, 1048. S. C. in Support 

of this Poſition; and likewiſe to prove that not only the Parties, 
but alſo the Court and Jury, are bound by this Eſtoppel: In further 
Confirmation whereof, they alſo cited Co. Lit. 352. and 231. and 


Qt. § 374. 4 


An 
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* And therefore they prayed Judgment for the Plaintiff. 


„P. 138. 


The Counſel for the Defendants began with obſerving upon par- Argument 
ticular Parts of the Verdict, which they thought to be materia]. for the De- 
As that it is expreſsly found“ That part of this Land is part of the 89 


« Street, which is Part of the King's Highway :” And the third 
Parcel is expreſsly found to be © Other Part of the ſaid Street or 
« Highway.” And the Jury likewiſe find, That the Way is in 
% Breadth (including the Encroachments) 60 Feet, and No more :” 
Which is FAR from Finding a Surplus. That it is not found 
« That the Defendants claim under Gotley.” That the Ejectment 
« is for © one Acre of LAND with the Appurtenances : But the 
Verdict deſcribes three Parcels by Inches and Feet. The Plaintiff 
is found to be Lord of the Manor of Barton Regis; in which Manor 
this Waſte lies: And the two Pieces firſt mentioned are found to 
be encroached upon and taken in, by erecting a Houſe ; And that 

upon the third, certain Paliſadoes were erected. And the Doubt 

of the Jury is © Whether the Defendants were guilty of a Treſpaſs 
« upon theſe Parcels of Land.” 9 8 


Then they proceeded to their Objections. 


1ſt Objection— The Plaintiff's Demand, and the Finding of the 
Jury, are not agreeable to each other; ſo as to intitle the Plaintiff 
to recover, upon this Verdict. For the Demand is of an Acre of 
Land, merely: Whereas it is found“ That a Houſe is built upon 
« the former two Parcels.” And this was a Fact within the Plain- 
tiff's Privity : And therefore the Ejectment ought to have been 
brought for the HovsE ; not for the Land. So is F. N. B. ba. 
192: Though with a 2y. indeed 7here. But, however, 39 H. 6. 8. 
and Bro. Demaunde, pl. 14. S. C. and alſo pl. 5. & pl. 3 3. ſuffi- 
ciently prove“ that the Demand ought to be, or an HousE; not 
of Arable Land; (as the Term Land” imports.) So alſo do 
 Phawden 168, 170. Hyll v. Graunge. Jenkins 6th Century, „ 
fo. 268. Cro. Elix. 234. Hays v. Allen. Co. Entr. 642. S. C. 
2 Roll. Abr. 704. Title Trial, pl. 22. and Dyer 47. b. Baniſter v. 


Benjamin {in margine.7 


And if it was not to be thus Hpeciſically demanded, as it is at the 
Time; there could be no certainty how to deliver Poſſeſſion. And 
| ſuch Specification would be liable to no Objection : For in P. 
12 G. 1. B. R. Sullivan v. Segrave, 1 Strange 695. An Ejectment 
de parte Domiis” was holden to be Good. N 


But here, the Verdict finds What the Plaintiff 's Words of De- : 


mand are not apt and fit to intitle Him to recover. | 
WH The 
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nn 


* P. 1390. #* The Sheriff may break open a Houle, to deliver Poſſeſſion of 
Part of it. 5 Co. 91. Semaine's Cate, 2d Reſolution. Szyle 238. 
More than enough, is Error: And Leſs is bad. In 2 Ld. Raym. 
1470. Bindover v. Sindercomb, A Deſcription of © Part of a 
« Houle” was holden to be good; becauſe it ſufficed to deſcribe it 
to the Shertff. 
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Where the Land may be aſcertained, by being at the Plaintiff's 
Peril thewn to the Sheriff; yet even there, it muſt be Land of the 
' fame Quality, as was demanded ; /ejuſdem generis.) Savile 28. Caſe 
67. The Queen v. Ayleworth, Cro. Eliz. 265. Scriven v. Prince. 
Cro. Eliz. 465. Portman v. Morgan. A Demand of Land muſt (in 
our Law) be certain. Luttrel's Cale, 4 Co. 87, 6. 


There was a Caſe of one Degony Green v. William fohns, in 
1715, where a Houſe was actually ſawn aſunder : (They ſaid they 
had the Declaration from the Heir of the Defendant.) It was an 
Ejectment of an Acre of Land, (but further deſcribed indeed,) Of 
which the Dean of Exeter was the Claimant : And, though there 
was no Judgment or Execution ; Yet, by Conſent, the Houſe was 


ſacon aſunder, in Order to deliver Poſſeſſion, 


Though ftri& Nicety has of late Years been gotten over, yet 
ſufficient Accuracy and Preciſion is full neceſſary: And part of a 
Hovuss can never be ſaid to be within the Deſcription of Land. 
Co. Lit. 4. a. is no Authority againſt this; Nor 4 Co. 87. b. And 
in Cro. Jac. 654. Royſton V. Eccleſlon—Eje&ment « de una Doo 
„& de uno Pomario” was holden good, upon the Principle of 
their conveying a ſufficient Certainty, ſo as that the Sheriff might de- 
liver Poſſeſſion. Palm. 337. S. C. II Co. 5 5. Savel's Caſe. 1 Salt. 
254. Knight v. ms. 1 Show. 338. 8. C. 


And it would be very dangerous, if Certainty of Deſcription 
ſhould not be ferietly kept to. 8 | | | 


Second Objection. This appears to have been Parcel of the 
Wajte ; and ought to have been 0 deſcribed : And alſo it is part 
of the King's HIGHWAY. Therefore No Poſ/efjion, or no full Pol- 
leſgion, at leait, can be delivered of it. 


P43 8 0. 3+ B # In the Caſe of Popple v. Dobſon, * Waſle- 
« Ground” was thought a good Deſcription : Sed Adjourn”. [Cur 
adviſ”'| Cre. Car. 511. Mulcarry and v. Eyres and Others, on 
Error in Ejectment, from Ireland, Bogge” was holden a good 


Deſcription. 


And 
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* And it being the King's public Highway, the Plaintiff can never * P. 140. 


have Poſſeſſion delivered of it. The Owner cannot levy a Fine of 


it: Nor can he diſtrain in it; as may be ſeen in 2 Inf. 131. 


In Caſes of Encroachments or Purpreſtures on it, theſe Encroach- 
ments are upon the King: And ſo is 2 Inf.'272. expreſsly ; © Dici- 
« tur Purpreſtura, quando al:quid ſuper Dommum Regem injuſtè oc- 
« cupatur, ut &c; vel in Ys publics objtruitis.” And the Remedy 
is by Preſentment or Indictment. 9 Co. 113. 5 Co. 73. 4. 27 H. 8. 


27. 4. But an Action hes, only where a Man receives a ſpecial 


Injury. 


How can the Plaintiff have pLEN AM Seifinam of this ? In 1 735. 


8 Geo. 2. There was a Caſe of Well-aduiſed, ex dimiſſ. Sir Bourchier 
Wray & al' v. Foſs & al in Ejectment, at the Summer Aſſizes at 


Exeter. The Declaration deſcribed a Piece of Land, containin 


40 Feet in Length and 4 Feet in Width, part of the Manor of F. 
But the Plaintiff was nonſuited. For The Land was part of the 
Waſte: And upon Evidence, it appeared to be part of the HG: 


WAY, on which the Defendant had built. Lord Hardwrche held 


« That No Possxs$ION could be DELIVERED of the SOIL of tbe 


« HiGuWAY ; and therefore no Ejectment would lie of it: Andif 


dit was a Nuſance, the Defendant might be indicted.” 


In the preſent Caſe, All theſe three Pieces of Land are part of 
the King's Highway, and are encroached upon : And the two for- 


mer have /ub//t:ng Nuſances upon them. 


If a Highway lies within a Manor, It muſt be agreed (eſpecially 
2s found here) that the Lord has the Property of the Soil; to be 


uſed confiftently with the Privileges of the Subject: But the Queſtion 


is, What REMEDY the Lord has, in Caſe of a Nuance upon /uch 
Part of his Property as lies in the King's Highway. We fay He has 
no ſpecific Remedy, by Ejectment. The Caſe of Sir Fohn Lade v. 


Shephard, 2 Strange 1004. does not prove that an Ejectment will 
lie: That was ut an Ejectment; but an Action of Treſpaſs. And 
perhaps an Action of Treſpaſs might have been here maintained: But 
not an Ejeciment. And if the Lord of the Soil ſhould recover and 
continne it, He would thereby become a Wrong-Doer: Whereas, 

according to 2 Inſt. 294. It is the Wiſdom of the Law, fo to re- 


olve, © at fit Finis Litium.” 


FR to Fitzh. Abridgment 8 It is the Caſe of the King : And 


by his Prerogative, He may continue it, if it be no Injury to the 


Subject. But a Highway muſt always continue a Highway. Cro. 


fac. 446. Fowler v. Sanders, fully proves“ That it cannot be nar- 
* rowed: Neither can it be incloſed. 


2 „„ Second 


— : 


for the Defen- 
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P. 141. * Second General Queſtion. As to the Eſtoppel It does not ap- 
pear that the Defendants claim ander Gotley, therefore that Point is 
out of the Caſe. 


Reply. 


That as to the Eſtoppel, the Court muſt neceſſarily zutend, upon 
this Finding, that the Defendants themſelves paid the Rent, and 
erected the Paliſadoes in 1748: And the Rent which was paid fro 
the End of the Term 2¼l 1750, muſt be preſumed to be paid By 
THEM; they being then in Poſſeſſion. A Special Verdict is not to 
be taken ſtrictly; like a ſpecial Pleading. CY 
r hed As to the * 1{t Objection made by the Counſel for the Defen- 
Diviſions of dants—Non conſtat that this Land is built upon: Tis only found 
the firſt Que- «© That in the new building of a Houſe at Lafford's Gate aforeſaid, 


{tion were 


counterchan- Gotley had ENCROACHED upon the Lord's Waſte, ſo many Feet 


ged, - _ * &c. But it does not follow that Gotley actually BUILT upon the 
Aeon Land, which He fo encroached upon. For there are very many 


The Counſel other Ways of encroaching upon Another's Land, befides building 


dants having Pon it: For Inſtance, a Penthouſe overhanging and dropping upon 


begun firſt, it, may be an Encroachment. No expreſs Fact of building upon 
with that Ob- this Land is found. Indeed it is ſaid in the Finding, that the third 


jection which 


the plaintiffs Piece of Land is taken in and encloſed with Paliſadoes, by the ſaid 


Counſel had J. Gotley. But the Paliſadoes anſwer this Expreſſion: He incleſed 
taken up (oy it with Them. 1 8 | EE en Mor wo, „„ 


way of Pr 


lepſis) in the 


ſecond Place. They agreed to the Doctrine of the Neceſſity of ſufficient Cer- 
tainty in the Demand: But ſaid and inſiſted that it is ſufficient, if 
138.) the Sheriff may know how 7o deliver Poſſeſſion. : 


V. pages 
137, and 


The Term © Land” is ſaid by Lord Coke, legally to include 
Caſtles, Houſes, and other Buildings. Co. Lit. 4.4. And by a Grant 


of © all a Man's Lands,” All his Houſes, Mills and Woods would 


paſs: As appears in Luttrel's Caſe, 4 Co. 87. C. And by the Civil 


Law, © Appellatione Fund, omne Adiſicium & omnis Ager conti- 
« netur.” ibidem. Therefore, as they would paſs in a Conveyance, 


there is no Reaſon why they ſhould not be included in an Ejed- 
ment, upon a ſuppoſed Leaſe: Which Leaſe, if it was a real Leaſe, 
would undoubtedly carry them. 5 2 


None of the Things deſcribed in the Declaration differ from the 


Deſcriptions of them in the Verdict. 


Indeed it is only 14 Inches in Length, that it is precended any 


part of the Houſe now covers. But the Words are, That“ whereas 


< it was preſented that the ſaid J. G. bad encroached upon the 
"I | | « Waſte 


It was urged by the Counſel for the Plaintiff, by way of Reply— 


7 4 
we 
dr 
i 
: x . 

$ 
A 
. 

: 
8 
3 
a 

1 

* 
3 * 
"<A 
2 
8 

"ng 
4 

oH 

3 

5 

Lo 4 
1 

4 


Hilary Term 30 Geo. 2. 


« * Waſte of the Manor of the ſaid J. C. Sc. 14 Inches in Length * P. 142. 


« and 33 Feet in Breadth, wthout his Houſe; together with a Porch 
« of 3 and! Feet in Length and 7 Feet in Breadth, without the 
„Wall adjoining to the Houſe,” Now.it is not neceſſary that the 
Court ſhould conſider theſe two Pieces of Land, as a Houſe; eſpe- 
cially the latter, upon which the Porch is erected. 


It is ct found to have been a Meſſuage at the Time of the Demiſe 
laid. On the contrary, the Pieces of Land incroached upon are 


found to be Parcel of the Waſte, and part of the Tenement in the 


Peclaration mentioned: Which Tenement .is not a Houſe, but an 


Acre of Land. However, this Objection cannot overthrow the 


whole Verdict: For the third Parcel is clearly Land, and not Houſe. ; 


If a Man builds upon my Land, It would be very hard if! 


might not, notwithſtanding this, demand my own LAND. 


If the Ejectment was brought de parte Domis, (which they did 
not admit that it could be,) how. would the Sheriff know wüten 


Part to deliver Poſſeſſion of? The Plaint 


iff mult, in 50 Caſes, 
hero him, at his Peril. e e 


Though <,Pomari 
called «© Land,” _ 


As to the * ſecond Objection made by the Counſel for the Defen- 
dants, The Plaintiff's Counſel replied, that the Right .is admitted 79 
remain in the Owner of the Soil, to be uſed conſiſtently with the 
Privilege of the Subject: Which Admiſſion is ſufficient for our 
Purpoſe. He may dig Sand or Stones; provided He does not com- 
mit a Nuſance in the Manner of doing it. Therefore tis plain that 

He has a private Right remaining in Him. = 


And ad quod damnum alters no Property: The Owner retains the 


um be good, | yet it would equally be good, if ; 


* See the 
Note in pa. 
141, : 


old Road, diſcharged of the Eaſement, which is transferred to ano 


ther Par t of his Land. 8 | 


The Court have nothing to do with the Nufance, in this Caſe : 


It does not appear to the Court, to be any Nuſance to the High- 
way; Or that Mr. Cheſter will continue it, if he ſhould recover the 


Land. 


Cro. Fac. 446. was for a ſpecial Injury received from the Defen- 
dant's laying Logs in the Highway: But though the King can't 
narrow his Prerogative, to the Injury of the ſubject, yet it does not 
follow from that Caſe, that the Property of the Highway is not in 
__ Owner of the Soil. _ r ee mers 


O o Lord 


— — — — acts — . Fm: TS Gans overs ——— 
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Lord Mansfie/d aſked whether they had any Note or Report of 
that Circuit-Caſe which was ſaid to have been determined by Lord 
Hardwickez and by whom it was taken, But there was no Note 
or Report of it; And it ſeemed to have been mentioned at the 
Aſlizes, from e imperfect Recollection. He Therefore proceed- 
ed to give his Opinion immediately; putting this Caſe of Sir Bo. 
chien Wray out of the Way entirely; as being ſo looſely remembred 
and imper fectly reported, as to deſerve no Regard, nor be at all clear 
and intelligible. He ſaid it was impoſſible to ſuppoſe that Lord 
Hardwicke had any Note or Memory of ſuch a Point ariſing 


at the Atiizes: Otherwiſe, he would wait till he could know the 


true State of it from his Lordſhip, from the Deference he paid 
to fo great an Authority. But from the Manner in which it is 


quoted, there is no ground to ſay what the State of that Caſe or De- 
termin ation really Was. 


As to the Queſtion “ Whether” an Biedtment will lie, by the 
** Owner of " the Soil, for Land which 1 18 ſubject to Paſſage over it as 


e the King s Highway,” 


1 Ro. Abr. 292. Letter B. pl. 1, 2. is expreſs—“ That the X 


BY) has Nathing but the Paſjaze for Himſelf and his People: But the 


« Freehold and all Profits belong to the Owner of the Soil.” Sodo 


all the Trees upon it, and Miner under it (which may be extremely 


valuable.) The Owner may carry Water in Pipes under it. The 
Owner may get his Soil charged of this Servitude or Eaſement of 


a Way over it, by : a Writ of Ad quod damnum, 


Tei is like the N in a Market or Fai air. 


There is no Reaſon why he ſhould not have a Right to ALL Re- 
medies for the Freehold; ſubject ſtill indeed to the Servitude or Eaſe— 


ment. An Adige would lie, if he ſhould be diſſeiſed of it: An Ac- 
tion of 'Treipats would lie, for an " Injur y done to it. 


I Hind by the Caſe of Selman v. Courtney, Tr. [3 14 G. 2, thats 


Point w hich had been before the Court of Exchequer | in og Caſe of 


the Dutcheſs of Marlborough v. Gray, M. 2 G. 2. is now lettled; /. 
««. that its being a Highway cannot be given in Evidence by the 
«© Defendant, upon the General Iflue:” Which proves that the 
O wonerſhip of the Soil is at in the King. I ſee no Ground Why the 
Owner oft the Soil may not bring Ejedtment, as well as Treſpaſs * f 
It would be very inconvenient, to ſay that in this Caſe He thould 
have No /þecyfic legal Remedy; and that his only Relief ſhould be 
repcated Actions of Damages, for Trees and Mines, Salt-Springs, and 
other Profits under Ground: 'Tis true indeed that he mult recover 
the Land, SUBJECT To the Jay: But ſurely He ought to have 4 


ſpec ic 


es dean RT ann RTE — — 
— 
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Sect cific Remedy, to recover the LAND ITSELF; notwithfanding * p. 144. 


it's being ſubject to an Eaſement upon it. 
Second Queſtion—As to the Deſeription— 


I don't know whether it is not even better dele ribed by the Name 
of the Land, than of a Houſe, or part of a Honje. 


I think it would have made the Objection much Rronger, if the 
Plaintiff had only claimed the NUSANCE, inſtead of the Land on 
which the Nuſance i is erected. 


Here He does not claim the Nuſance: He claims the Land. 
And the Tenants in Poſſeſſion of it defend themſelves by ſaying 
« That they have erected a Nuſance upon it. Now it would 
be a ſtrange thing, if Hat ſhould be a good Defence . the 
Owner's recovering his Land. 


But however, this is not a Houfe (which perhaps ought, if it were 
ſo, to be particularly named;) but merely a Wall or PART of a 


Well or Building: And there is not ſuch Preciſeneſs required 1 in 


Heclment, as there i is in real Actions. 


The Courts will go to the utmoſt Extent, in n ſupport of Ejet- 
ments; that 8 8 may have Jpec fic Remedies for their Rights. 


Dyer 47. a. pl. 6. is very ſtrong. Thane: the 1 was, of 


« 100 Acres of Land, 20 Acres of Meadow, and 40 Acres of 


« Paſture, in D.“ r mentioning any Houſe or Garden: And 


the better Opinion ſeems to be That the Plaintiff ſhould ther eby 


recover the Buildings built thereupon.” 
That was an Action af a higher kind than an Ejectment: It was 


a real Action, a Writ of Intruſion, in which hat Recovery Was 
had. 


But here, the Building erected is only 1 ParT of a Houſe or 


Wall: And it is erected, by Incroachment, upon the Plaintiff $ Land. 
'The Caſe of the Defendant i is moſt unfavourable: For he inſiſts 


upon holding the Thing demanded without any Pretence of Title ; 
and inſiſts that the Plaintiff ſhall have no ben e for his 
Land. | 


Therefore I am of 88 that the Plaintiff ought to recover 


upon this ſpecial Verdict. 


Mr. Juſt. Denon concurred. 
The 
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* P. 145. * The Difficulty at the Aſſizes aroſe (as the Judge who tried the 
+ Note; Mr. Cauſe has + declared, merely upon an Apprehenſion that there had 


| ace er, 
JN _—_ of 2 been a Determination at the Aſſizes formerly, by Lord Hardwicke, 


Cauſe, had That an Ejectment would not lie for a Property in Soil, over 
declared this, «© which there was a Highway ; becauſe the Sheriff could not de- 


during the 
Courts of the *© liver Poſſeſſion of the Highway.“ 


Argumens. 


1 But the Reality of this Authority has not been at all proved, to 
had no doubt any Kind of Satisfaction. 


about it, at 


the Trial; Treſpaſs would undoubtedly lie: Why then ſhould not an of ect- 


but upon it's 


being alledg- ment? 
eee 


Lord Hor d- 


,,, (for 


It is faid « That the Sheriff cannot deliver full Pofleflion.” 


whom every 


One has and But why not! Indeed it muſt be ſulhjecdt to the Eaſement: But 


ought to have 


eee * there! is 29 other Dithculty 1 in the Matter. 


tion,) had 
made ſuch a 
Determina— 


Therefore I take it for granted, that there was ſomething more 


ien: And in that cited Caſe of Sir Bourcbier Iray's, than We are now ap- 


he would not prized of. 
take upon 


Ilimſelf, to 


over rule the As to the ſecond Queſtion— 


Opinion of 


ſo great a 


ot bf might have been perhaps difficult to have deſcribed this part 


| of a Houle. 


In that Caſe in Dyer 47. a. I take it that the Formedon in Re- 
verter was well brought for the LAx p, ſecundum formam doni: The 
Plaintiff had nothing g to do with what the Defendant had done with 
it, or built upon it. And I think the four Judges who held on 
that ſide of the Queſtion, were in the Nabe. 


And upon this ſpecial Verdict, the Sheriff would have no Diffi- 
Culty to deliver Poſſeſſion; for any ching that I can lee, to raiie 
any. 

1 think that Caſe in Dyer is good Law, That was in a real Ac- 
tion: And much more will the ſame Reaſon hold upon Ejectme::?, 
(which would even lie for Tithes.) [V. Cro. Car. 301. 


And I think this jeden 1 and more properly brought 
tor Land, than it would have been for part of a Houſe.” 


Mr. Juſt. Foſter agreed that the Caſe in Dyer was good Law. 
2 b | —— © 724. 


THEY Term 30 Geo. 2. 


* And he repeated, that He had no doubt of the 1 Caſe, * P. 146. 


when it was before Him at the Aſſizes, but from the then-appre- 


hended Authority of the cited Calc, /a:d to be determined by Lord 
Hardwicke. [V. ante 14 5: ] 


The Owner of the Soil has a Right to ALL ABOVE and UNDER 


Ground, except only the gt of Paſſage, for the King and his 


People. 


And the Caſe in 1 Ra. Abr.- 392. Letter B. proves this. * V. ibid. 


pl. I, 2, 3 4, 5 & 6.] 


Therefore He entirely concurred with kis Landis. and his 


Brother Deniſon, (for N. B. Mr. Juſtice Wilmot was * not preſent * V. ante 
in Court at either of the two A TD of this Us} that there 855 


| ſhould be 


* 


 Jopement for the PL AINTIFP. 


 'Tooker very. Duke of e. ; 


New Trial had been moved for, on a ſuppoſed N. gabrekriur 
by the Judge who tried the Cauſe, in admitting a Commiſſion 


under the Seal of the Court of Exchequer, P. 33 Eliz. Rotulo 290. 
to be given in Evidence ; although it was objected at the Trial, 


„That this Commiſſton was Res inter ALlos adta; of which 


the Beaufort Family could have 20 Notice, nor Opportunity to de- 


* fend it; and therefore it could not et them : Conſequently, 


a” ought NOT to have been AT ALL admitted as Evidence; for the 
ſame Reaſon that a Verdict in a Cauſe between other Parties can- 


not be given in Evidence in a Cauſe between Strangers to the | 


former Cauſe. A 


N. B. This Commillion (P;: — Eliz. Rotulo 290, in Scacc') was 
directed to 5 Commiſſioners therein named, ad nquirendum, 


tam per Sacr'um proborum & legalium hominum Com ni 


South ton, quam per Depgſitiones quorumcunque teſtium, ac omni- 
bus alits ns mediis & modis quibuſcunque, ** $1 Prior out Prio- 


* ratus Sci Swithint Winton, in jure Domus five Prioratiis, 


uit ſeifitus in quibuſdam terris vocat' Wooderofts &c, ur 


„ Parcell' de Manerio de Hinton- Daubney ;” Necnon, © St 
Henricus, Pater noſter, (in ejus vita,) Dominus Eqdwardus ſex- 
„ tus, Regina Maria, aut Nos ft, a tempore Diſſolutionis 
% Prioraths Sci Swithini &c. &c.” with an Order for the 
Sheriff to ſummon a Jury, &c. 


Oe — To 


P AT FO OR PI re f 
ir 85 ; 


Hilary Term 30 Geo. 2. 
* P. 147. To this, is returned An Inquiſition taken the gth of April 
| 33 Elia: Whereby it is found © That the Prior of St. Swithin, in 
| « right of his Priory, was ſeiſed of the ſaid Lands called Mood- 
my crofts Sc, as Part and Parcel of the Manor of Hinton-Dazbney 


| and that from the Diſſolution of the ſaid Priory, King H. 8. 
8 King E. 6. and Queen Mary were ſeiſed, and Queen Elizabeth [ 
| «« Herlelf, in the ſame Right, to the 27th of May then laſt paſt.” 4 


| There are alſo 8 8850 The Interrogatories adminiſtred on her 
| Majeſty's Behalf, and the Depoſitions taken thereon. 


The Subſtance of the Judge 8 Report was, That He admitted this 

| Commiſſion and the Return to it, and the Depoſitions, to be read in 
. Evidence; Holding them to be admiſſible Evidence, though 201 
= conclutve. That there was likewiſe much Parol- Evidence of the 


Poſſeſſion of both Parties; and that there had been a mixed Poſ- 
1 ſeſſion: But that He, in his Direction to the Jury, did lay great 
. Streſs on this Commiſſion, Sc: And that WITHOUT f Aſfiftance, 
He ſhould have thought the Verdict for the Plaintiff to have been a 

very: . 


The Report F cc That He Himſelf (the Lord Ch. 
Baron) thought this Piece of Evidence to be admiſſible, but not 
*« concluſive; That it had great Weight with the Jury; And that 
if the Court ſhould be of Opinion that it was f admiſſible, He 
thinks there ought in that Cale to be a new Trial.” 


* 


This Matter hk 3 largely debated at the Bar, "ond after- 
wards fully conſidered by the Bench; And the Court having been 
of Opinion That the Evidence was ADMISSIBLE, though NOT | 
« concluſive; and therefore that it was well and properly received; 
And conſequently, “ That the Rule for ſhewing Cauſe why there 
“ ſhould not be a new Trial, ſhould be diſcharged ;” The ſaid 

Rule had been accordingly Knee. 


Pt in the Interim, whilſt this Queſtion was depending before 
"ts Court, (who took Time to adviſe upon it,) The Duke of Beau- 
fort, the Defendant DIED. 


| Whereupon, (on 1 13th Apes 17 56) Mr. Gould, 
on Behalf of the Plaintiff, moved for Leave to enter up his Fudg- 

ment, as of the next Term after the Verdict; Which was the Term 

in which He might have entered it up, if the Motion had not ob- 

ſtructed it. 1 Leon. 187. Mey's Caſe. —It is diſcretionary in the 
Court to grant this or not. 1 2 402. Grſpe and Jacꝶſon v. Mayo 
of Berwicke, in Point. 1 Ventr. 58, 90. S. C. in Point. 3 in 
| 4, 


— 
2 
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43 Hilary Term laſt, the Caſe of Myndbam v. Chetwynd S. P. (though * P. 100 
a premature Application.) 


Lord MA NnSFIELD—Tt ſeems reaſonable: Take aRule to ſhew 
Cauſe. | | 


And 3 1 = 

On Friday, 28th Fanuary 1757, On Mr. Gould's Motion, This 

laſt Rule (for entering up the Judgment, as of the Term 
next after the Verdict,) was made“ abſolute, without De- 


V. poſt. pa. 
8 0. 8. F. 


Rex verſ. Maurice Jarvis. Saturday; 
| | 29th January 
1756. 


"T HIS was a conviction, (which ſtood in the Crown-Paper) 
upon 5 Ann. c. 14. 3 


It was made by John Bytheſea and John Turner Eſq; two Juſ- 
tices of the Peace for the County of Wilts; and was to the Effect 
tollowing— _ %%% 0 


Be it remembred, that on &c, John Webb of the Pariſh of Hil- 
 perton in the County of Wilts aforeſaid, Yeoman, in his own proper 
Perſon, cometh before Us &c, Juſtices &c. And now he giveth 
us the ſaid Juſtices to underſtand and be informed, That One Maurice 
Jarvis of Trowbridge in the County of Wilts Labourer, within three 
Months now laſt paſt, that is to ſay, on the 47 Day of September 
now laſt paſt, in the 28th Year &c, with Force and Arms, in a 
certain Field commonly called &c, lying and being within the 
Pariſh and Manor of Hz/perton aforeſaid in the County of Wilts 
atoreſaid, did unlawfully keep and uſe, and had in his Cuſtody 
and Poſſeſſion One Setting-Dog and Setting-Net for the Deſtruction 
of the Game; and did hen and there ride with and hunt the ſaid 
Setting-Dog, with an Intent to kill and deſtroy Game; He the 
laid Maurice Jarvis at the Time and Place when he fo kept and 
uſed the ſaid Setting-Dog and Net and had the fame in his Cuſtody 
and Poſſeſſion, as NOT qualified BY ANY LAWS OR STATUTES 
Of THIS REALM, r Kill Game or to keep or uſe any Nets Dogs or 
other Engines for the Deſtruction of the Game; contrary to the 
Form of the Statutes in that Caſe made and provided. And there- 
upon afterwards, that is to ſay on the ſaid 1274 Day &c, at Tc. 
atoreſaid, Thomas Webb, Servant and Game-keeper to Edward Hyles 
Eſq; for the Manor of Hilperton aforeſaid in the County of Wilis 
*loreſaid, a credible Witnels in this behalf, in his own proper Per- 
lon, cometh before Us &c; and taketh his Corporal Oath on the 
Holy Goſpel of God, to ſpeak the Truth of and concerning the 
Premiſes abovementioned and ſpecified in the ſaid Information * 
Orc 


F 1 
> 4 4 5 * 1 * 2 
; : __ - . . o RNC rar 
a - - — — — 
. 226% A n Mic. laborer ar bo nn to rn et, GB 02 — — 4 — 
* s : . o « 8 — K by — — . Sd cated 
c EAA CCS ra ort the Pons NT En = 
Z 3 2 1 | rr 
q l — . * OS — 1 « res ay es \ IST 2 * —— 
: mn * LS ena 
r g „ r - \ 7 b = l \ \ _ 
po - 
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* P. 149. * fore Us the ſaid Ge, the Juſtices aforeſaid, having ſufficient Power 


and Authority to adminiſter the ſaid Oath to the ſaid Thomas Webb in 
this behalf: And the ſaid Thomas Webb being ſo ſworn as aforeſaid, 
afterwards, that is to ſay, on the ſaid 12% Day Ec, upon his faid 
Oath ſo taken before Us the ſaid Juſtices as aforeſaid, faith depoſeth 
and ſweareth, of and concerning the Premiſſes aforeſaid in the ſaid 
Information abovementioned and ſpecified, ©* That Ec, [fully 
« proving the Fact;] He the ſaid M. Jarvis, at the Time and 
Place ohen he ſo kept and uſed the ſaid Setting-Dog and Net and 
had the ſame in his Cuſtody and Poſſeſſion, was NOT qQuari- 
*« FIED by ANY Laws or Statutes of this Realm, to kill Game, or to 
« keep or uſe any Nets Dogs Guns or other Engines for the Deſtruc- 
tion of Game, contrary to the Form of the Statutes in that Caſe 
„made and provided.” 8 85 


A 


Whereupon the ſaid M. J. having firſt been duly ſummoned in 


this behalf to anſwer the Premiſſes, and having had due Notice 
thereof, afterwards, that is to ſay, at the Houſe of &c, appearing and 
being preſent in his proper Perſon before Us the ſaid &c ; And the ſaid 
Thomas Webb the Witneſs aforeſaid alſo appearing and being preſent 


before Us the ſaid Juſtices; And the Information aforeſaid and the 


Matter therein contained, and alſo the ſaid Evidence thereunon 
given, having been heard and underſtood by the ſaid M. F. in the 
| Preſence of the ſaid Thomas Webb the Witneſs aforeſaid and of Us 
the faid Juſtices; He the ſaid Maurice Farvis is aſked by Us the 
faid Juſtices, ** If he the ſaid M. J. hath, knoweth, or can ix 
any thing for himſelf in his own Defence, touching and concern- _ 
« ing the Premiſſes aforeſaid; and why he the ſaid M. J. thould 
not be convicted of the Premiſſes aforefaid, charged on him in 
and by the ſaid Information.” | | 


And the ſaid Maurice Jurvis, now here before Us the ſaid Ju- 


tices, DENIES.7har he did KEEP AND USE the ſaid Setting-Dog and 
Net, and had the fame in his Cuſtody and Poſſeſſion, in Manner 
and Form as is above charged on him: But ſhewws no ſufficient Cauſe 
before-Us the ſaid Juſtices, why he ſhould not be convifted of the Of- 
fence aboveſaid charged on him in the ſaid Information. And upon 
hearing and examining the whole Matter aforeſaid, and every thing 
alledged by the ſaid Maurice Farvis touching and concerning the 
Premiſſes aforeſaid, It manifeſtly and plainly appears unto Us the 


faid Juſtices, That the ſaid M. J. was not THEN any wiſe qualified 
impowered licenſed or authorized, by or according to the LAws OF 
THIS REALM, to kill Game; And that the ſaid M. J. is guilty of 


the Premiſſes aboveſaid charged on him in and by the ſaid Infor- 
mation. | 3 


4. | There- 


c__—_—— 


Hilary Term 30 Geo. 2. 


Therefore it is now here conſidered and .adjudged by Us the * P. 150. 


{aid Juſtices, that the ſaid M. J. upon the Teſtimony of the ſaid 
Tho. Webb the Witneſs aforeſaid, on his Oath before Us the ſaid 
Juſtices ſo taken as afereſaid, be and is convicted of the Premiſſes 
aforeſaid, according to the Form of the Statutes in ſuch Caſe made 
and provided; And that the ſaid M. J. do forfeit the Sum of 5. 
for the Offence aforeſaid, as the Statute directs, Ec. 


Mr. Gould, for the Defendant, took Exceptions to this Conviction. 


iſt. The Juſtices have no? SHEWN that they had JuRIsDICTION 
ver this Defendant. For they have not ſufficiently ſhewn his DE- 


FECTS of Qualification; which ought to have been spRECITI ALL 
particularized, with an Allegation -** that he had not ary One of 
« them :” I mean the Qualifications mentioned in 22 & 23 C. 2. 


C. 25+ 5 
To prove this to be neceſſary, he cited Rex v. Ellers. [Qu. 
what, or where, or when. ] H. 12 G. 1. 2 Ld. Raymond 141 C. 


Rex v. John Hill; moſt directly in Point. Bluet, Qui tam, v. Needs, 


© 9.G. 2. in C. B. (entered . 8 G. 2.) Comyns $22, 523. Pa. 


9 6. 2. (which he alſo cited, to ſhew the Diſtinction between a 
Declaration and a Conv:ction;) A General Averment is ſufficient in 
a Declaration: But Convictions mult ſet forth WHAT was the WANT 


ef :Qualtfication. 


M. 19 G. 2. B. R. Rex v. Pickles, [the 2d Exception in that 


Caſe;] Where it was indeed holden that it was not neceſſary to in- 


ſert the inferred or argumentative Qualification (collected from 


5 Ann. c. 14. but not mentioned in 22 & 23 C. 2.) © of his not 


being Lord of a Manor: But it was there agreed, that thoſe re- 


quired by the Act of 22, 23 C. 2 J. 25 ought to be negatively ſpe- 
cified, „ . 55 


1 Strange 497. Rex v. Sparling, H. 8 G. 1. B. R. which was a 


_ Conviction for twearing : And his Occupation was therein ſaid to be 


a Leather-dreſlcr ; but it was not ſhewn that he was not a Servant, 
Labourer, Common Soldier, nor Seaman. The Court held, that 


giving Him the Addition of Leather-dreſſer was not enough; and 


inſtauced the Neceſſity of ſpecifying the Particulars of the Defen- 
dant's want of Qualification, in Convictians on the Game-AFT ; in 
order to give the Juſtices a Juriſdiction which they, otherwiſe, have 


te And they alto held that Conviction naught, becauſe the parti- 


_ cular Oaths and Curſes were not ſet forth. And that Conviction 
was accordingly quaſhed. L 


24 Exception. The Witneſs was examined privately and ex 
parte, prior te the Appearance of the Detendant, and in the Abſence 
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+] p. WE Is * of the Defendant, So that the Defendant had 10 Opportunity if 


Croſs- examining Him. 


zd Exception. The Time when the Defendant was unqualified is 
not at all aſcertained, in the Adjudication of his being guilty. For 
it is only averred © That he was THEN unqualified :” But ſevera/ 
Days and Times, diſtinct from each other, have been antecedently 
mentioned. [V. 148, 149, 150. 


Mr. Norton contra, for the Conviction, begun with the 2d 


Exception It was necęſſary tor the Juſtice to take a previous Ex- 
amination, as a Ground and Foundation for his iſſuing the Sum- 
mons: And when the Defendant attended, after having been ſum- 
moned, the Evidence was then read to him; and the Witneſs alſo 
attended; and the Defendant was aſked “ what he had to ſay for 


himſelf; and did not defire to croſs- examine the Witneſs. 


5 To the iſt Exctption-He anſwered—firſt, by citing Rex _ 
Chandler, in 1 Ld. Raym. 581. Where Holt, in delivering the Opi- 


nion of the Court upon a Conviction for Deer-Stealing, ſays “ that 


it is /uffctent for the Juſtices, to purſue the WorDs of the Sta- 
« tutes ; and they are not, in theſe ſummary Convictions, confi- | 


«© ned to zice and ſtrict legal F ORMS; it 1s — if they purſue 
4 the Intent of the Statutes. | 


If the Defendant.” 1 realh qualified, be may Ow] it : But how 
cCan the PRosECUTOR prove the NEGATIVE ? Some of the Qua- 
lifications are ſuch as cannot well be proved in the Negative : But 

it is ealy for him to prove the Affirmative. =» | 


Tr. 9 G. 2. Rex v.  FandooContifiicn for keeping an Alehouſe, 


without Licence. Objected, That there was another former Law 
upon which He might have been convicted: And in 3 C. I. c. 3. 


there is a Proviſo to exempt ſuch as have been ſo. But Cur. held 


that if the Defendant had been before puniſhed upon 5, 6 E. 6. 
£..2 . he might have thewn this. V. 1 range 555. 8. . 


Rex v. T bed, I Strange 608. S for obſtructing an Ex- 


ciſe-Officer, who came to weigh Candles. Objection, That the 
Excile-Officer's Entry might have been by Night, (by 8 Ann. c. 9: ) 
And then there ought to have been a Conitable preſent. Cur. 
That might have been ſhewn on the Part of the Defendant, if in 


Fact ſo; And then he would not have been convided: But they 
_ would not preſume it. 


Now here, the Defendant did not inſiſt upon being any way 
qualified; but only denied the Commiſſion of the Fact. 
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—_ 


This Conviction follows the very Words of the Act of Queen * 
Anne: which does not enumerate the Qualifications, as that of G. 2. 
does: And this Conviction is on the * Act of Queen Arne; and not 
on 22, 23 C. 2. c. 25. Ie : 


10 Mod. (Lucas) pa. 27. Queen v. Matthews, Tr. 10 Ann. B. 
R. [1ſt Exception.) „„ 
Viner's Abr. Tit. Game, Letter A. fe. 3. 8. C. 


Burn, Tit. Game, fo. 304. 8. C. Which was a Conviction on 


5 Ann. c. 14. Where one of the Qualifications (viz. not being a 


Game- keeper, &c, being a new Qualification allowed by that Act) 
was omitted. And Cur. held that it was not neceſſary to enumerate 


any : But.as so of them were enumerated, it was fatal to omit 


Another of them. [N. B. This Caſe was adjourned.] 


Rex v. Marriot, 4 G. 1. (1 Strange 66.) was the very Point. 
It was holden indeed that the WIT NESS cannot take upon Himſelf 
do adjudge the Qualification: But no Notice at all was taken, in the 


Determination of that Caſe, of the Jus ric not having adjudg- 


| Clearly, this Defect can, at the utmoſt, be only Forms: For in 


Subſtance, tis the ſame thing. And it follows the Act of 5 Anne 
| in Terms. + VVV 


P. 132. 


5 Anh. c. 
14. 


As to the Caſe cited by Mr. Gould, of Rex v. Ell:rs—lIt does 


not appear what the State of the Caſe was. 


And the Caſe in Comyns 522, 523. rather makes for Us. It is 
as reaſonable that the Defendaat ſhould make it out, that he was 
qualified, and ſhew how, on a Conviction, as in an Action. 


In the Caſe of Rex v. Pickles, — The Conviction was affirmed : 


And yet a Qualification within the Acts was omitted. _ 


And this Law can never, or hardly ever, be executed, if the 


Court ſhould think themſelves bound down by the Caſe of Rex v. 


Hull lin 2 Ld. Raym. 1415.] | N 
Zdly. As to the third Exception — 
But Lord Mansfeld ſtopt him from proceeding, and alſo Mr. 


Gould from replying: For he ſaid it was needleſs to enter into many 
Reaſons for quaſhing this Conviction, when One alone is fully ſuffi- 


It 


* P. 153. 


( it Excep- 
tion.) 
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It is now ſettled. by the uniform Courſe of Authorities, that the 
Qualifications MUST be All negatively ſet out : Otherwiſe, the Juſ- 
tices have no Juriſdiction over the Perſons killing Game, or keeping 
Dogs or Engines for the Deſtruction of it. 


The Obiter Saying i in IO Mad. (if it was a Book of better Autho- 
rity than it is,) would ſignify Nothing, when the Determinations 
are the other way. 


There is a great Pifkrende between the Purvi-ww of an AQ of 
Parliament, and a Proviſo 1 in an Act of Parliament. 


In the Caſe of Rex v. Marriot, Mich. 4 G. 1, B. R. II Strange 
66.] Where the Witneſs fears only generally; it was holden in- 
ſufficient : And the Juſtices who convict upon the Evidence of the 
Witneſs, can have no other or FURTUER Ground to go upon than 


| what the Witneſs ſwears. 


In the Caſe « Rex v. Hill, 2 Ld Raym. 1415. in this Court, 
H. 12 G. 1. It is the very Point eſtabliſhed and ſettled, < That the 
« General Averment is NoT ſufficient ; and that it muſt be averred 
* that the Defendant had N Oo the particular Qualifications men- 
8 tioned 1 in the Statute, as to Degres,. Eſtate S. 


"In the Caſe of Bluet, N25 tam, v. Needs, C. any 52 5. The general 


Averment “ of the Defendant's not being qualified, was holden to 
be ſufficient upon an 1 Action ; though Male ent upon a Convidſiun. 


The Diſtinction is obvious between an 45 ion and a Conviftimn. 
And there it was agreed (and it is given as the Reaſon why it is not 


good upon a Conviction ,) © that it muſt be made out, before the 

« Juſtice, That the Party had % fuch Qualification as the Law re- 

„ quires, before the Juſtice can convict him: And the Juſtice 
mutt return“ chat he had no manner of Qualification.“ 


Here, the Witneſs fears ly gent „ % That the Defendant 


Was 2% qualified Sc.“ The Juſtices adjudge it GENERALLY, 


only. The S/ream can go no higher than the Spring-Head. So 
the Concluſion which the Juſtices draw from the Teſtimony of ths 


Witneſs muſt be as general as that Teſtimony. 


In the Caſe of Rex v. Prebles, It was laid down as a Rule, * that 
the Want of the particular Qualifications required by 22 S 23 C. 
2. c. 25. 04ght to be negatively ſet out in Convictions: And the 
only Queſtion there was, Whether it was neceſſary to add“ Nor 
Lord of a Manor.“ Exceptio probat Regulam: Nor was the 


general Rule at all, doubted Or diſputes, in that Cale. 
. 


— Term 30 Geo. 2. 
* In Indictments upon 8, 9 V. 3. c. 26. for having a Coining- 
Preſs, Every thing which ſhews that the Defendant had no Autho- 


rity, mult be negatively ſet out. And ſo it was done, in the Indict- 
ment of Bell, which was lately argued before all the Judges. 


I take the Point to be SETTLED by the conſtant Tenor of all the 
Authorities; And, I think, upon very good Reaſon, (if there was 


*P. 154. 


need to enter into the Reaſon at large, after 1 it has been 1 fully ſettled 


already. J 


Therefore I am of Opinion that the Conviction ought to . 


quaſhed. 


Mr. Juſt. Deniſon concurred with Lord Manyfeld. 


He ſaid it was a clear Caſe; And that it was fully ſettled and 
eſtabliſhed, ** That in theſe Conv::ons, the Want of the particular 
« Qualifications mentioned in the Act of 22 C 23 C. 2. ought to 


(it E VO. 
tion. 


be negatively ſet out:“ If not, the Juſtices have no Juriſdiction 


to convict the Defendant as an Offender. And the Evidence and 


Adjudication ought, Soth of them, to be, That he has not theſe 
" inen, which are ſpecified i in that Act; nor any of them.” 


Indeed you are not obliged to go further than the Wards of this 
Act of Parliament of 22 C 23 C. 2. and that was the Caſe of Rex 


v. Pickles. But however, in that Caſe, the preſent Point was eſta- 


bliſhed, and taken to be indiſputable. 


it is faid, that It is ſufficient to hy the Offence ; in the Woxps - 


70 of the Act of Parliament.“ 


But that is not AL wars ſMicient: It may be neceſſary to go 


5 en P. 28 G. 2. B. R. Rex v. Chapman, about robbing a 


orchard, was a Caſe where the mere purſuing the Word of 3 | 


tatute Was not ſufficient. 


But this Point now before Us is a ſettled Caſe: And Has 


| there is no Need to enter into Arguments about it. 
The Conviction ought to be quaſhed. 
Mr. Juſt. F ofter concurred. 


Rr | — In 
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* 


* P. 155. * On Negative Acts of Parliament, the Point is fully ſettled and 

Second Ex- eſtabliſned, “that the particular Qualifications mentioned in the 

ception. „ Purview of them, muſt be negatively ! in Convictions 
made upon them.” 


By the Court unanimouſly, 
_ ConvicTlIon AS; D. 


ee. Aſſurance Company verſ. Vaughan. 


HIS Caſe was juſt mentioned to the Court, on 18th * 


Tueſday 18 ber 1755; and again, on 3d Pebruary 1756: But was firſt 
1777 uary argued on 76 May 1756; and now, laſtly, on this Day. 


It was an Action of Treſpaſs, brought by the Company: And the 
Queſtion (upon a ſpecial Verdict) was, Whether this Company ate 
at all, or how far mA are Jiable fo be ASSESSED fo the LAN D-Jax.“ 
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The Special Verdict was very long. In it were found, at large 
the Statute of 6 G. 1. c. 18. which gave Riſe and Eſtabliſhment to 
this Company; ; and the ſeveral Charters from the Crown which in- 
creaſed its Fund, and enlarged its Powers beyond what they were 
originally intended (or at leaſt explicitly eſtabliſhed) by that Act of 
Parliament; The Original Foundation of it being ay for Inſurance 
of Ships, with a ſmaller Fund: But the ſubſequent Charters ex- 
tended their Powers, to Inſurances of Hoſes and Goods from Fire 
and oP. Lives; and alto increaſed their Fund. 
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In the abovementioned Ac of Parliament, the Original F 4 
was expreſsly exempted from being tz axed, 


Several Facts were a 110 found: Particularly, the Manner in which 
this Company have carried on their Bulinefs, under all theie Powers 
Jointly, and not under cach Jeparately. 


The 8 Aſſeſſ ment is for their <obc/e Stock, and in their 
Co- 1 Saad 1 : 
They ne ver had been taxed af WE? till now. And they were 
now taxed, in their Corporate (Capacity, under the Land-Tax Act 
OI 27 G2. 47 (of which, ſee Pages 48, 64 & 75.) 


By the Act of 6 G. 1. c. 18. their Capital Was 1. 500000 /: And 
the © were thereby exem Sa from All Parhamenta! ry Taxes. T his 
vas Oniy à Power to Inſure Ships and Goods at Sc. 


— 
— 


A 
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* A few Years after, the very ſame Perſons obtained a Charter to P. 156. 
extend their Power to inſure Houſes and Goods at Land, and upon 


Lives; and alſo to extend their Capital 500000 l. farther than the 
former Sum. 


Upon the firſt Argument— 


The Court ſeemed, All of them, to ſee this Matter pretty much 
in the ſame Light: And they all made two Queſtions; into which, 
they divided the whole of this Caſe ; vis. 


iſt. Whether the Original Capital that was raiſed under the Act 
of Parliament of 6 G. I. c. 18. (F. 2.) and was ow become part of 
the Fund of the PRESENT CHARTER=Corporation, was exempted 
from Parliamentary Taxes, by Virtue of the exempting Clauſe con- 
tained in 6 G. 1. c. 17. (F 10.) which Act of Parliament related 
only to the Original Company for Inſurance of Ships; but did not 
extend to the preſent Corporation eſtabliſhed by Charter; which 
Charter has extended their Power and enlarged their Capital. 


2dly. Whether this Original Capital was the perſonal Eſtate of 
the COMPANY ; and liable to be taxed as the COMpAN 's perfonal 
Eſtate, in their Corporate Capacity: Or whether the Tax ought to 
have been laid upon ech individual Member of the Company, for 
his reſbeclive Share, in his own proper Ward. e 


As to the firſt Queſtion The Court were unanimous and clear, 
That the Exemption under the Act of Parliament of 6 G. 1. was 
confined to the Original Fund and Company eſtabliſhed by that Act; 

and could not be extended to the preſent Corporation, which was 
founded upon a ſubſequent CH r of the Crown, which neither 
did nor could give any ſuch Exemption. CE 


And they thought that this Original Capital having been part of 
the Sratute-Company's Fund, and only continued by the Charter- 
Corporation, made no Difference in the Cafe. — 


As to the 2d Queition, They thought it a Point of Importance 
and extenſive Conſequence; and therefore deſired a further Argu- 
ment: Though they ſeemed inclined to think that it was PROPERLY 
taxed, as part of the Company's Perſonal Eſtate, in their Cor po- 
RATE Capacity, by Virtue of the Clauſes in fo. 48 & 64 of 27 G. 
2. c. 4. It therefore ſtood over, for an 


ULTERIUs CoONCILIiUM. 
Upon which further Argument, Lord Mansfield was fo extremely 


ciczr, that He taid he had been endeavouring (to the utmoſt of his 
Power) to rac a Doubt; but could not. 


In 
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4 p. 157. 


land are to be rated. 


* In 4, 5 V. & M. the Diſtricts and Divifioas were allotted. " 
that the Queſtion here is only between the Divis1oxs : Not be- 


tween the City, and the Company. 


And this ſpecial Verdict was only meant, (as it is plain by the 
Finding,) to try the fr/t Point. Nothing is found about Shares of 
Proprietors : Nor was this ſecond Point then thought of. 

It's plain they are to be rated As a CORPORATE Body, by . 
76. And to rate the Individuals, would be almoſt impoſſible. The 


Argument would prove too much; vix. that No Corporation could 


be taxed. 


The Hudſon's Bay Company are ſaid to be rated for their Stoch. 
And there 1s a particular Direction given, where the Bank of Eng- 


Mr. Juſt. Deniſon concurred. 


The Original Capital raiſed under 6 G. I. c. 18. was intended for 
another Purpoſe. The Queſtion was certainly made upon the fir/ 
Point: And this ſecond Point was not, I dare ſay, at that Time, 


thought of. And here is nothing itated, to bring this ſecond Point 
within the Clauſe in fo. 75 & 76 of the Act of 27 G. 2. c. 4. 
Therefore We cannot take this to be any more than the Common 
| Caſe. They are taxed as a Corporate Body, within the Clauſe in fo. 


48 And I do not ſee how they could have been taxed otherwiſe. 
Therefore Judgment ought to be for the Defendant. 


Mr. Juſt. Foſter was of the ſame Opinion. 


The 1ſt Point, He obſerved, was determined beſore the preſent 


Argument, and rightly. The Company had impoſed both upon 
the Crown, and upon the Adventurers, by blending their different 


Stocks together... 7 5 


As to this ſecond Point, It can't bear a Queſtion © Whether they 


+© ſhould be taxed in their Corporate Capacity, or as Individuals.” 


It was intended, and it is the natural and proper Way, to tax the 
Corporation, in their CORPORATE Capacity. And this is what thc 


Act manifeſtly meant: The Tax is to be paid out of the Stock; and 


this will occaſion a proportionable Deduction out of the Dividends. 


By Tur CouRT unanimouſly, (Except that Lord Commiſſioner | 


IVilmot was, at the Time of the ſecond Argument, abſent in 
Chancery, ) PS 
— JUDGMENT for the DEFENDANT. 
. Maſter 
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Maſter and Senior Fellows of John's College, Cam- Thurſday 54 
bridge, ver/. Todington, Clerk. eb. 1757. 
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A Prohibition had been prayed by the College, to be directed to 
A the Biſhop of Ely, to prohibit Him from proceeding upon a 
Monition iſſued by Him againſt them, upon Mr. Todington's Appli- 
cation and Appeal to Him, as VISI TOR of the College: And the 
College had thereupon obtained a Rule to ſhew Cauſe why a Prohi- 

bition ſhould not go. Which Rule to ſhew Cauſe was made upon 
a Suggeſtion * That the Biſhop was vor Viſitor of the College, 
« as To Elections into Fellowſhips and other Offices“; and allo, 
« that admitting him to be ſo, yet the preſent Matter (which related 
« to a SOUTHWELL-Fellowſhip) was NoT within his Juriſdiction:“ 
For the Suggeſtion ſet forth a Deed of Covenants (all on the part of 
the College,) relating to a Foundation of 2 Fellowſhips and 2 
Scholarſhips by Dr. Keton; in which Deed and Covenants, a Power 
is reſerved to Dr. Keton, to make Statutes (to which his Fellows 
and Scholars were to be ſworn, ) ſo as they ſhould be comformable 
to the Statutes of the Foundreſs of the College. And there is alſo 
a PENALTY and Forfeiture given to Dr. Keton and his Truſtee, and 
alſo to the Church of Southwell ; and a Clauſe of DisTREss, for the 
| faid Forfeiture or Penalty, upon two of the College Manors, in 
Caſe the College ſhould break the Covenants. The Suggeſtion adds 
« That Dr. Keton, in Fact, never gave any Statutes, or made any 
« Declaration, in relation to theſe Fellowſhips.“ 1 ns 
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The Gravamen complained of, is a Citation from the Biſhop of 
Ely to the Maſter and Senior Fellows, upon the Complaint of the 
ſaid Tho. Todington, Clerk, on &is being refuſed an Election into 
One of theſe two Sourhwel/-Fellowſhips ; ſhewing, “ That he was 
« within the Deſcription of the Endowment; whereas they had 
* choſen one William Craven, who (as, Mr. Todington alledged) 
* was NOT /; and that the Biſhop had allo cited the ſaid William 
© Craven, as well as the ſaid Maſter and Senior Fellows, to appear 
before Him at E/y-Houſe, &c. N 


In Order to have a clear and full Conception of this Caſe, it may 
be neceſſary to ſpecify this Suggeſtion at large; and alſo to We 
ſome other Particulars which are requiſite to be known: Which are, 
iſt, The Deed between the Executors of Margaret Counteſs of 
tchmond (the Foundreſs) and Biſhop Fiber, confirmed by the 
Prior and Convent of Ely; 2dly. Some Extracts from Biſhop 
Fiſher's Statutes; and 3cly. Some Extracts from thoſe Statutes which 
Queen Ezabeth afterwards gave to this College, and under which 
the College have ever ſince acted. 2 


4 — Hilary 


| Hilary Term 3o Geo. 2. 


— 


| The SUGGESTION, fat large—) 


Hilary Term in the 29th Year of the Reign of King Ceorge 
| the Second. 


England to wit. B E it remembered that on the Eleventh Day of 
35 February in this ſame Term, come into Court 
here John Newcome Doctor in Divinity Maſter of the College of 
Saint Jobn the Evangeliſt in the Univerſity of Cambridge, and the 4 
Senior Fellows of the ſaid College ; and give the Court here to un- 1 
derſtand and be informed, that whereas all Pleas of and concerning 
any Lands and Tenements, and of and concerning any Eſtate or In- 
tereſt of Freehold, and alſo of and concerning the Conſtruction and 
Operation of Deeds and Writings under Seal, and of Debts ariſing 
thereby, and the Cognizance of the ſame Pleas, to the Lord 
the King and his Royal Crown eſpecially appertain and belong, 
and at the Common Law in the Courts of Record of our Lord the 
King, and not in the Eccleſiaſtical Court nor by any Eccleſiaſtical 

Judge, ought to be tried diſcuſſed and determined, and always 
hitherto have been ſo accuſtomed to be tried diſcuſſed and deter- 
mined ; and whereas the Biſhop of Ely for the Time being is nt 
Vilitor of the ſaid College, as to Elections into Fellowſhips or other 

Offices in the ſaid College, nor hath any Viſitatorial Power or Juriſ- 

_ diction whatſoever over the Maſter and Fellows of the ſaid College 
or any of them in that reſpect; and whereas by an Indenture Tri- 
partite made the Twenty- ſeventh Day of Ofober in the Twenty- 

| ſecond Year of the Reign of our Sovereign Lord King Henry the 

_ Eighth, Between Sir Anthony F:tzherbert Knight then one of the 
King's Juſtices of his Common Pleas and Jobn Keton Doctor of 
Divinity and Canon of the Cathedral Church of Salisbury upon the 

one Part, The Chapiter of Southawel! within the County of Notting- 

bam upon the ſecond Part, and the then Maſter Fellows and Scho- 
lars of the College of Saint John the Evangeliſt in the Univerſity 
of Cambridge upon the third Part, it was covenanted condeſcended 
and agreed between the ſaid Parties for them their Heirs and their 
Succeſſors for ever in the Form following that is to wit, Firſt, The 
ſame Maſter Fellows and Scholars of the College of Saint J 
aforeſaid had granted, for them and their Succeſſors for ever, unto 
the aforeſaid Doctor Keton, that he for himſelf, at the Nomination 
and Appointment as thereafter expreſſed, ſhould have 27 Fells and 
two Diſciples founded and ſuſtained at the Coſts only of the ſaid 
Maſters Fellows and Scholars within the College of Saint J afore- 
faid, there zo continue for wer of his Foundation, over and above 
other Fellows Scholars or Diſciples then founded or 9 toe 
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or Perſons that then had given or thereafter ſhould give Lands or 
Goods to ſuch Purpoſe and Intent ; And the ſaid Maſter Fellows 
and Scholars of the faid College thereby covenanted and granted 
unto the ſaid Sir Anthony Fitzherbert Doctor Keton and to the ſaid 
Chopiter, and to their Heirs and Succeflors, that the ſaid Fellows 
and Scholars or Diſciples of the Foundation of the ſaid Doctor 
Keton ſhould have and enjoy all Manner of Profits, as well Meat 
Drink and Wage as all other Commodities Eaſements and Liberties, 
like and in as large Manner as other Fellows and Scholars of the 
ſame College by the Foundreſs' Foundation of the ſame College 
then had or in Time then coming ſhould have in any Manner of 
wiſe, at the proper Coſts and Charges of the fame Maſter Fellows 
and Scholars of the College of Saint Jobn the Evangeliſt aforeſaid 
and of their Succeſſors for ever; And the fame Maſter Fellows and 
Scholars by the ſaid Indenture covenanted and agreed unto the ſaid 
Sir Anthony Fitzherbert Doctor Keton and Chapiter of Southwell and 
to their Heirs and Succeſlors, that the fame two Fellows of the 
Foundation of the ſaid Doctor Keton ſhould have receive and per- 
ceive of the ſaid Maſter Fellows and Scholars and their Succeſſors 
every Year twenty-ſix Shillings and eight Pence Sterling over and 
above the Wage limited to other Fellows of the Foundreſs' Foun- 
dation, that is to ſay, to either of them eight Shillings and four 
Pence Sterling, at the Feaſts of Eaſter and Saint Michael yearly, by 
even Portions : Furthermore, the ſaid Maſter Fellows and Scholars 
of Saint John aforeſaid thereby covenanted and granted for them 
and their Succeſſors unto the ſaid Sir Anthony Fitzherbert and Doc- 
tor Keton or the longer liver of them, that they from thenceforth 
{ſhould have the Nomination and Election of the ſaid Fellows and 
Scholars or Diſciples during their Lives natural, and after the de- 
ceaſe of the ſaid Sir Anthony Fitzberbert and Doctor Keton then the 
ſaid Fellows and Scholars or Diſciples ſhould be at the Nomination 
and Election of the ſaid Maſter Fellows and Scholars of the College 


of Saint John aforeſaid and of their Succeſſors for ever, after and 


according to ſuch Ordinance and Writing as the ſaid Doc rox 
Kr To fheuld thereof make and declare by his laſt Will or otherwiſe , 
PROVIDED ALWAY that the ſaid Fellows and Scholars or Diſci- 
ples ſhould be elect and choſen of thoſe Perſons that be or had been 
Queriſters of the Chapiter of Southavell aforeſaid, if any ſuch able Per- 
{on in Manners and Learning could be found in Southroell beforeſaid; 
And in Default of ſuch Perſons there, then of ſuch Perſons as had 
been Choriſters of the ſaid Chapiter of Suthwell, which Perſons 
ſhould be then Inhabitant or abiding 2 the ſaid Univerſity of Cam- 
bridge ; and 1F NONE SUCH ſhould be found able in the Univerſity 
aforeſaid, then the ſame Fellows and Scholars or Diſciples to be 
elected and choſen of /uch Perſons that ſhould be moſt fingular in 
| Manners and Learning, of «what Country ſoever they ſhould 5 that 
— — — hould 


founded by the Foundreſs of the ſaid College or any other Perſon * . 165. 
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P. 401; ſhould be then abiding in the ſame Univerſity. Furthermore the 


ſame Maſter Fellows and Scholars covenanted and granted by the 
{aid Indenture unto the abovenamed Sir Anthony Fitgherbert and 
Doctor Keton and to the ſaid Chapiter their Heirs and Succeſſors, 
that when the ſaid two Fellows and two Scholars or Diſciples of 
the Foundation of the ſaid Doctor Keton or any of them ſhould 
chance to die or otherwiſe depart from the ſaid College and leaveg 


or leaſed his or their Title or Profits of the ſame, that then imme- 


diately after that leaſing leaving departing or ceaſing, at the then 
next time of Election of Fellows or Diſciples of the ſaid College li- 


mited by the Statutes of the College of Saint John aforeſaid, other 


Fellow or Fellows Diſciple or Diſciples, as the Caſe ſhould require, 
ſhould be elected named and choſen by the ſaid Maſter Fellows and 
Scholars, ACCORDING 70 thoſe then preſent Covenants and Agreement;, 
according to ſuch Ordinances or M. l as the ſame Decor Keton 


SHOULD tiereof make and declare. And alſo it was covenanted and 
agreed by the faid Indenture, that the ſaid Maſter Fellows and 
Scholars of Saint n aforeſaid, and alſo the Fellows and Scholars 
of the Foundation of the ſaid Doctor Keton, at the Time of their 


Admiſſion, ſhould be ſworn to obſerve and keep the Statutes and Or- 


dinances that then were made or 7vereafter ſhould be ordained and 
made by the ſaid Doctor Keton for the Foundation of the ſaid Fel- 


lows and Scholars; /o that the ſaid Statutes ſhould be conformable 
with the Statutes of the Feundreſs of the ſaid College. For the 


which all and ſingular the Premiſſes well and truly to be obſerved 
and kept by the ſaid Maſter Fellows and Scholars and their Sue- 
Ceſſors in Manner and Form as is aforeſaid, that is to ſay, as well 
for the Elections and Admiſſions of the faid Feligws and Scholars and 


for their Finding, as for Wages yearly to be paid to the fame, with 


all other Liberties Commodities and Profits likewite pertaining unto 


them, as for all other Covenants and Agreements with all and ſin— 


gular the Premiſſes according to the Ordinance above rchearſed, 
the ſaid Doctor Keton bad contented given and paid to the ſaid Ma- 


ſter Fellows and Scholars, in Money Plate and other Jewels, the 
Value of four hundred Pounds Sterling. Further it was covenanted 


and agreed by the ſaid Indenture, between the ſaid Parties, for 
them and their Succeſſors, that if the ſaid Matter Fellows and Scho- 
lars and their Succeſſors did fail in taking admitting or receiving of 
the ſuid Felliws and Scholars in any Time of Election next after 


the Avoidance, and * not choſen nor admitted into the faid College 
according to the Ordinances and Agreements above rehearted, or 


take of ſome had not nor enjoyed not their full Commmodities and Profits as is 
aforeſaid, then the aforeſaid Maſter Fellows and Scholars and 
their Succeſſors /hould FORFELT as well to the ſaid Sir Anthony Nlæ- 
herbert and Doctor Keton as to the Chapiter of Soutbwcl!, and to 
their Heirs and Succeſſors, in the Name of a PENaLTY or Pain 
for every Default made or no due Elton of the faid Fellwos and 
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that it ſhould happen the ſaid Fellows and Scholars not to be cho- 
ſen nor admitted into the ſaid College as is aforeſaid, or reſtrained 
of any Profits Commodities or Eaſements as is aforeſaid; and that 
then it ſhould be lawful as well to the ſaid Sir Anthony Fitzhberbert 
and Doctor Keton on their Party, as to the Chapiter of Southwell, and 
to their Heirs and Succeſſors for their Party, into the Manors of Mar- 


fete and Myllington in the County of York, and into the Manor of 


Little Markham in the County of Nottingham, to Enter, and D1- 
STRAIN for the ſame Twenty Shillings and the Arrears of the fame 


for every Time or Times of Forfeiture, and the Di/tre/s to withbold 


until the . faid Twenty Shillings with the Arrearages of the fame 
ſhould be to them well and truly Satisfied Contented and Paid. 
Alſo the faid Maſter Fellows and Seholars by the ſaid Inden- 
ture Covenanted and Granted unto the faid Sir Anthony Firzher- 


bert and Doctor Keton, that they the faid Maſter Fellows and 


Scholars and their Succeſſors, at every Time and Times during 


the Life Natural of the faid Sir Anthony Fitzherbert and Doctor 


Keton, ſhould give Notice and Knowledge to the ſaid Sir Anthony 
Fitzherbert and Doctor Keton or to the longer Liver of them, 


within fix Days, when and as often as it ſhould fortune any of the 


ſaid Fellowſhips or Diſcipleſnips to be void or vacant; ſo that the ſaid 
Sir Anthony Fitzherbert and Doctor Keton or the longer Liver of 
them might nominateand appoint other Fellow or Fellows Diſciple | 


or Diſciples apt and able to have receive and take the ſaid Fel- 
 lowſhips or Diſcipleſhips ſo then being void. And Whereas the 


ſaid Doctor Keton did NOT at any Time, by his laſt Will or other- 
wiſe, MAKE or DECLARE any Statute or Ordinance, other than 


what was contained in the ſaid above recited Indenture, of or con- 
cerning the ſaid Fellowſhips calked Scutbwell Fellowſhips, or of or 


concerning either of them; Nevertheleſs the Right Reverend Mat- 
thias by Divine Permiſſion Lord Biſhop of Ey, well knowing the 


Premiſſes, but contriving and intending to aggrieve and opprels the 


faid Maſter and SENIOR Fellbus of the College aforeſaid, againſt 


the due Courſe of the Law of this Realm, and to Difinherit our 


Lord the King and his Crown, and to draw the Cognizance of a 
Plea which belongs to his Majeſty's Temporal Courts and ought there 


to be tried diſcufſed and determined, to another Trial before the ſaid 
Lord Riſhop, hath lately drawn into a Plea the ſaid Maſter and Se- 


nior Fellows of the College aforeſaid, before the ſaid Lord Biſhop, 
by a certain Inhibition Citation and Monition bearing Date tne 
Twenty-ninth Day of January in the Year of our Lord One 


_ thouſand Seven hundred and fifty-fix, Reeiting that Whereas 
on the Part and Behalf of of the Reverend Thomas Todington 


« Clerk, of the ſame College, Batchelor of Arts, it had been 
(with grievous Complaint) alledged and ſhewn to the ſaid Lord 
* Biſhop, that the Reverend Jo Newcome Doctor in Divinity, 

...... Ra, LE 7 « Maſter 
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Maſter of the ſaid College, and the Senior Fellows of the fame, 
Unjuſily and Unduly Proceeding in the Election of Fellows of the 
ſaid College, did on or about the Seventeenth Day of March 
Jait Chorje and Ele&t the Reverend William Craven, Bachelor of 
Arts, into a Fel'owſhip in the ſaid College commonly called 3 
Southrell Fell;5wſhrp, founded by the Reverend John Keton Doctor 
in Divinity, Vacant by the Reſignation of the Reverend T, heophi- 
lus Lindſ'y Bachelor of Arts late one of the Southwe!l Fellows of 
the ſaid College as aforeſaid, and did REFUSE 7o ele? and admit, 
at leaſt did NOT admit and eleft the faid Thomas Ti edington into 
the ſaid vacant Southwell Fellowſhip, notwithſtanding the ſaid 


| Thomas Todington who was an Inbabitant abiding within the ſaid 


College and had been Cberiſter of the Church of Southawell in the 
County of Nztingham ſeveral Years, OFFERED Hhimſelf a Candi- 
date and FRAYED to be elected and admitted into the aid Fellows- 


&« ſhip, and NO OTHER Choriſter of the ſaid Church of Southacel! 
offered himſelf a Candidate for the ſaid vacant Fellowſhip; And 


that he the ſaid Thomas Todington, apprehending himſelf to be 
greatly injured and aggrieved by the pretended Iile&ion aforeſaid 
and other pretended Proceedings of the ſaid Maſler and Senior 
Fellows, as well by Virtue of their pretended Office as at the un- 


juſt Inſtigation Solicitation Procurement and Petition of the ſaid 


Willam Craven, and juſtly fearing that he might be further in- 


jured and aggrieved thereby, had FRoM 7he ſame and every of 


them, and ESPECIALLY from the ſaid pretended Choice and Elec- 
tion of the Perſon of tbe aid William Craven into the aforemen- 
lioned vacant Fellowſhip in the ſaid College, fo made or pre- 

tended to be made by the ſaid Maſter and Senior F ellows, not- 
withſtanding the ſaid Thomas Todrngton offered himſelf a Candi- 


date and prayed to be Elected and Admitted into the ſaid vacant 


Fellowſhip, and no other Choriſter of Southwell offered himlelt a 
Candidate for the ſame ; and yRoM zherr refuſing to e ect and ad- 


ton into the faid vacant Fellowſhip ; and from all and every thing 
that did or might follow therefrom ; and from all and ſingular 
other Grievances Nullities Iniquities and Errors in Proceeding; 
and from All other Acts Facts and Things illegally done, that 
might be collected from the pretended Proceedings of the ſaid 
Matter and Senior Fellows in the ſaid pretended Election; To 
the ſaid Lord Biſhop, VISITOoR oF THE $AID COLLEGE, 


rightly and duly APPEALED, and of and concerning the Nullity 


and Iniquity of all and fingular the Premiſſes aforeſaid had equally 
and alike principally alledged and complained; ” And alſo reci- 


ting That © whereas the ſaid Lord Biſhop, rightly and duly pro- 


*« ceeding, had at the Petition of the Proctor of the ſaid Thomas 
„ Todington (Juſtice ſo requiring,) Decreed the Inhibition Citation 
« and Monition thereunder written, The ſaid Lord Biſhop did there- 
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all and ſingular Clerks and Literate Perſons whomſoever and 
whereſoever, jointly and ſeverally, that they ſhould 22ibit or 
cauſe to be inbibited, perſonally, if they conveniently could ſo do, 
otherwiſe, by publickly affixing the ſaid Monition for ſome Time 
on the outward Door of the Chapel belonging to the ſaid College 
and by leaving there affixed a true Copy thereof, the ſaid Maſter 
and Senior Feilows, and alſo the ſaid William Craven, in Special, 
and all others in General, who by Law were required to be In- 
hibited in that Behalf ; All and every of whom, the ſaid Lord 
Biſhop alſo by the Tenor of the {aid Monition did inhibit and in- 
join, that they nor any or either of them ſhould innovate or at- 
tempt or cauſe or procure to be done innovated or attempted 
any thing to the Prejudice of the ſaid Thomas Todington or his ſaid 
Cauſe of Appeal or the Authority or Juriſdiction aforeſaid of the 
ſaid Lord Biſhop, pending the ſaid Cauſe of Appeal and Com- 
plaint and ſo long as the ſame ſhould remain undecided before 
the ſaid Lord Biſhop, fo that the ſaid Thomas Todington the Ap- 
pellant might have free Liberty and Power (as in Juſtice he ought) ' 
to proſecute that his ſaid Cauſe of Appeal and Complaint, under 
Pain of the Law and their Contempt; And alſo that they ſhould | 
in like Manner CITE the ſaid Maſter and Senior Fellows and alſo 
the ſaid William Craven, or cauſe them to be peremptorily cited 70 
APPEAR before the ſaid Lord Biſhop at his Manſion Houſe com- 


monly called Ely Houſe ſituate in the Pariſh of Saint Andrew Hol- 
bourn in the County of Middleſex, on Monday the ninth Day of Fe- 
* bruarythen next enſuing, between the Hours of Three and Six in 
the Afternoon of the ſame Day, then and there fo ANSWER T 


the ſaid Thomas Toddington in his ſaid Buſineſs of Complaint; and 
further to do and receive as tFLaw and Juſtice ſhould appertain, 
under Pain of the Law and their Contempt ; And Moreover that 
they ſhould Moniſh or cauſe to be moniſhed Peremptorily, in 
like Manner, the ſaid Maſter and Senior Fellows and Officers of 
the ſard College in Special, and all Others in general, that they 


ſome or one of them ſhould 7ranſmit or cane to be tranſmitted. 


to the ſaid Lord Biſhop, at the Time and Place aforeſaid, All 
and fingular the Statutes Acts Original Exhibits Books Indentures 
Miniments Inſtruments and Proceedings in or any wite concern- 


ing the ſaid pretended Election or the ſaid Cauſe of Appeal and 


Complaint, and more eſpecially the Statutes Books and Inden- 
tures in the thereunderwritten Schedule mentioned, under Pain 
of the Law and their Contempt ; And what they ſhould do in 
the Premiſſes, they ſhould duly certify to the ſaid Lord Biſhop, 
together with the ſaid Monition : And the ſaid Lord Biſhop hath 
annexed the following Schedule to the ſaid Monition, (To wit) 
The Original Statutes of the College given by Queen Elizavrth 


* or an authentic Copy thereof, The Indenture bearing Date the. 


twenty 
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P. 165.“ twenty ſeventh Day of October in the twenty ſecond Year of the 
« Reign of King Henry the Eighth relating to Doctor Ketons or 
« the Southwell Fellowſhips founded in the faid College, The Book 
„or Books wherein the Election of Fellows and the Proceedings 
« thereon are entered, The Book of Battles or Buttery Book for 
« the Months of February and March laſt ;” as by a "wy of the 
ſaid Monition, and Schedule thereto annexed, here in this Court 
read, more fully appears. And although the faid Maſter and Senior 

| Fellows of the ſaid College have pleaded and alledged all and ſingular 
the Matters aforeſaid by them above ſuggeſted and alledged, before 
the ſaid Lord Biſhop, in their Diſcharge of and from the Premiſes 
aforeſaid ; and have offered to prove the ſame by undeniable Teſti- 
mony and Proof; Yet the ſaid Lord Biſhop hath wholly xzrus»p 
to receive or admit the * Plea Allegation and Prof, and them by 
Definitive Sentence of the ſaid Lord Biſhop, in the ſaid Premiſes, 
with all his Might doth endeavour and daily labour to condemn; in 
great Contempt of our Lord the now King and his Laws, and to 
the great Damage and Injury of the ſaid Maſter and Senior Fellows 
- of the ſaid College: All which faid Premiſes the faid Maſter and 
Senior Fellows of the ſaid College are ready to verify and prove, as 
this Court here ſhall direct. Wherefore the ſaid Maſter and Senior 
 Fellaws of the ſaid College, imploring the Aid and Munificence of 
this Court here, pray Relief and His Majeſty's Vrit of PROHIBI- 
TION to be directed to the ſaid Lord Biſhop in this Behalf, 70 pro- 
hibit him that he do not any further hold Plea before him, touching 
the Premiſes aforeſaid or any Part thereof. And it is granted to 
them, Go. EEE LESS Wb 


The Dedd. 


Suppreſſio Domits Sancti Jobannis in Cantab. 

Fs Indenture made the twelfth Day of December in the 
ſecond Vear of the Reign of our Sovereign Lord King Henry 
the Eighth, Between the Reverend Father in God Richard Biſhop 
of Wincheſter Jobn Biſhop of Rocheſter Sir Charles Somerſet Knt. 

Lord Herbert Sir Thomas Lovell Knight Sir Henry Marney Knt. Sir 

Jobn Saint Jobn Knight Henry Horneby Clerk and Hugh Aſheton 

Clerk, Executors of the Teſtament of the excellent Princeſs Margaret 
late Counteſs of Richmond and Derby and Grand-Dame to our ſaid 
Sovereign Lord King Henry the Eighth, on the one Party, and the 
Reverend Father in God james Biſhop of Ely and ORDINARY of the 

Houſe or Priory of Saint John in Cambridge, on the other Party, 

»Witneſſeth, That Whereas our Holy Father the Pope by his Bulls 

3 | under Ledd, for the Increaſe of Virtue Learning and Doctrine and 

l Preaching of the Word of God, and to the eſtabliſhing of * 

1 Fatt 


— 
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Faith, and for divers Conſiderations expreſſed in the ſaid Bull, Hath * P. 166, | 


ſuppreſſed extinguiſhed and determined the Foundation and Religion 
of the ſaid Houſe and Priory, by the Royal Aſſent of our ſaid 
Sovereign Lord the King that now is, by his Letters Patents under 
his Great Seal, and alſo by the Aſent and Agreement of the faid 
Reverend Father James Biſhop of Ely, confirmed by the Prior and 
Convent of the Cathedral Church of Ely, as in the ſaid Bulls Letters 
Patents and other Writings thereof made, more plainly appeareth; 
It is now covenanted betwixt the ſaid Parties and fully coneluded, 


and by the ſaid Reverend Father Biſhop of Ely granted, that be, for 


the better Execution and Aſſurance of the Premiſſes, ſhall before the 


ſixteenth Day of January next enſuing after the Date of theſe Pre- 
{ents, avoid and cauſe to be avoided and removed out of the ſaid 
Houle and Priory, all ſuch and as many religious Perſons as now 


be incorporated and poſſeſſed in the ſaid Houſe and Priory of Saint 
Jahn, or that can or may pretend or claim any Right Title or In- 


tereſt in or to the ſaid Houſe or Priory or to the Poſſeſſions thereof, 
by reaſon of their Profeſſion or Incorporation within the ſame; and 
utterly make void and diſpoſe the ſaid religious Perſons from the 


ſaid Houſe and Priory, and all ſuch Right Title Claim and Intereſt 


as they or any of them have pretended or claim to have within the 
tame Houſe and Priory or to the Poſſeſſions or to any thing there- 
unto belonging; and alſo cauſe the ſame religious Perſons and every 

of them, by Authentic Inſtrument, in ſure and ſufficient Form to 
be made, to reſign and renounce all ſuch Right Title Claim and In- 
tereſt as they or any of them have or in any manner of wiſe may 
have to the ſaid Houſe or Priory or to the Poſſeſſions or to any 


thing thereunto appertaining; And that the ſame Biſhop ſhall tran- 
ſlate or cauſe to be tranſlated all the ſame religious Perſons into other 
Houſe or Houſes of the fame Religion, and cauſe them and ever 


of them clearly to renounce relinquiſh and leave the ſame Houle 
and Priory and all the Poſſeſſions thereof, and clearly to depart and 


to be utterly excluded from the ſame for ever, and to be really and 


effectually accept and incorporate in ſome other Houſe or Houles of 
the ſame Religion; and cauſe the ſaid Houſe and Priory of Saint 
John and the Foundation and Corporation thereof to be clearly diſ- 


ſolved and determined for ever, before the ſaid fixteenth Day of 


January next enſuing. And alſo the faid Biſhop of Ely covenanteth 


and granteth to the ſaid Executors, by theſe Preſents, that he, be- 


fore the Feaſt of the Purification of our Lady next enſuing, and at 


all Times after, when he ſhall be reaſonably required by the ſaid 


Executors or any of them, ſball make and cauſe to be made all ſuch 
Grants and Aſſurances To THE $AID EXECUTORS therr Heirs and 


Aſſigns, or the ſaid Houſe and Priory of Saint 7obn, and of all the 
Manors Lands Tenements and Poſſeſſions and all other that belong- 
eth and at any time belonged thereunto, To have and hold 7o zhe 
ſame Executors their Heirs and Aſſigns, as ſhall be adviſed by the 

| U nu | Learned 
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+ P. 107. Learned Counſel of the ſame Executors, their Heirs and Aſfigns or 


any of them, at their Coſts and Charges; and cauſe all the ſame 
Grants and Aſſurances 70 be confirmed by the Prior and Convent of 
the ſaid Cathedral Church of Ely, by their Deed and Deeds ſealed 
with their Common Seal, in ſuch wiſe as ſhall be adviſed by the 
ſaid Executors or any of them; ſo that the ſaid Executors or ſome 
of them, by Reaſon and Authority of the ſaid Bulls and of the faid 
Letters Patents and other Premiſes, may make lawful perfect and 
| ſure Tranſlation of the ſaid Houſe and Priory of Saint John and 
the Poſſeſſions thereof, unto a perpetual CoLLeGE, of a perpetual 
Maſter and Fellows, and there erect found and eſtabliſh a perpetual 
CoLLEGE, of a perpetual Maſter and Fellows, according to the Will 
Mind and Intent of the ſaid Princeſs, and according to the Ordinances 
and Statutes of the ſaid Executors, thereof to be made by Virtue and 
Authority of the ſaid Bulls and Letters Patents, there perpetually to 
endure: And on this, the ſaid Biſhop of Ely covenanteth and granted 


to the ſaid Executors, by theſe Preſents, that the fame Biſhop and 


his Succeſſors, and alſo the ſaid Prior and Convent of the faid 
Cathedral Church of Ely and their Succeſſors, ſhall at all times do 
and cauſe and ſuffer to be done all things neceſſary and requiſite for 
the ſaid Tranſlation and for the Foundation and eſtabliſhing of the 
{aid College for ever to endure, as by the Learned Counſel of the 
{aid Executors or any of them ſhall be adviſed, at the Coſts and 
Charges of the ſaid Executors. And the ſaid Executors, by theſe 
Preſents, permit and grant to the ſaid Reverend Father Biſhop of 
Eh, that the ſaid Maſter and Fellows, within one Month next after 
that they ſhall be founded and have real and corporal Poſſeſſion of 
the ſame Houſe and Priory and of the Manors Lands and Tene- 
ments and Poſſeſſions of the fame, hall grant, by their ſufficient 
Writing under their Common Seal, for the Exhibition and Finding 
of the taid religious Perſons during their Lives, to every of them or 
to other Perſons at their Nomination, an Annuity of & /. 12 s. 4 d. 
by the Year, to be had and perceived to every of them during their 
Lives, out of the ſaid Houſe, Manors Lands and Tenements, at 
Two Feaſts of the Year, that is to ſay Easter and Michaelmas, by 
even Portions, with a ſufficient Clauſe of Diſtreſs in the ſame Houſe 
and in all the ſaid Manors Lands and Tenements, for fake of Pay- 
ment of the fame. And the ſaid Executors covenant and grant to 
the ſaid Reverend Father in God Fifhcp of Er, ky theſe Preſents, 
that after the ſaid Tranſlation of the ſaid Houſe and Priory and 
Foundation of the ſaid College, the ſame Executors, in their Sta- 
tutes and Ordinances thereupon to be made and ordained for the 
Ordering and Continuance of the fame College, ſhall ordain and 
eftablith (among other things) that the Juriſdifion Ordinary of the 
{ame College and of the ſaid Churches and. Chapels thereunto belong- 
ing ſhall appertain and belong to the ſame Biſbop and his Succeſſors for 
ccrn, e, and that the Maſter and Fellows ſhall pray for the goo 
: | tate 
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Eſtate of the (aid Biſhop during h his Life, and for his Soul after his * 75 108. 


Deceaſe, as the SECONDARY Founder Benefactor and Partner in the 
ſaid Holy and Meritorious Work, And alſo for the good Eſtate 
of all his Succeſſors in Time to come Biſhops of El, during their 
Lives, and for the Souls of his Predeceſſors Patrons and Founders of 
the ſaid Houſe and Priory, and for the Souls of his Succeſſors as 
ſecondary Founders of the ſaid College; And on that, the ſaid Execu- 
tors ſhall provide and make Statutes and Ordinances of the ſaid Col- 
lege; in ſuch Manner that there ſhall not be any Ambiguity in the 
Elections of the Maſters and Fellows of the faid College. And 
alſo the ſame Executors granten to the ſaid Reverend Father in 
God Biſhop of Ely, by theſe Preſents, that the fame Reverend Fa- 
ther in God, during his Life, ſhall name and chooſe three apt and 
able Perſons, Scholars; And his Succeſſors, after his Deceaſe, one 
apt and able Perſon, Scholar ; to be made Fellows of and in the 
ſaid College, and there to be accepted and admitted Fellows of 
the ſame College, at their Nomination and Election; and that to 
be renewed and uſed, as oft as the Place of any of them ſhall hap- 
pen to be void: And on that, the ſaid Executors granten to the ſaid 
Reverend Father in God Biſhop of Eh, that they ſhall ordain and 
provide in the ſaid Statutes, that the Maſter and Fellows of the ſaid 
College ſhall be bounden to pray for all ſingular Perſons as well 
alive as dead, for the which the ſaid religious Brethren of the ſaid 

Houſe and Priory were bound to pray, in likewiſe as the ſaid Exe- 
cutors have before this time promiſed and covenanted with the ſame 
Reverend Father in God to be done. In Witneſs whereof, the 
aid Parties to theſe Preſent Indentures interchangeably have ſet their 
Hands and Seals, the Day and Year aboVeWritten.. 


The Confirmation of the above Indenture, by the 
Prior and Convent of the Cathedral Church of Eg). 


ND We the Prior and Convent of the Cathedral Church of 

Ely, having and taking theſe preſent Indentures and all and 
ſingular Premiſſes contained therein, freely agreed accept and ap- 
prove; And the Indenture, and all the fame Premiſes contained 
and ſpecified therein, unto the ſaid Executors their Heirs and Aſ- 
figns, for Us and our Succeſſors, ratify approve and confirm, by 
theſe Preſents, (Rents Conſuetudes and all other Rights of our Mo- 
naſtry and Priory of Ely, to Us and our Succeſſors, in all Things, 
always ſaved and reſerved.) In Witneſs whereof, We the ſaid Prior 
and Convent to theſe” Preſents have ſet our Common Seal. Given 


in our Chapter Houſe, the fifth Day of eee in the Vear of 
our Lord God 1510. | 


EXTRACTS 
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EXTRA CTS from Biſhop Fiſher's Statütez 


Statuta pro Collegio Divi Jobis Evangeliſtæ infra Gimnaſium Canta- 
brigienſe ito. 


Preamble 


4 T conſtet univerſis qui Statuta præſentia lecturi ſunt, quinam 


Auctoritate ſancita fuerint, hoc Frontiſpicio locandum cen- 
ſuimus Inſtrumentum quoddam Sigillis et Subſcriptionibus omnium 


Executorum præſtantiſſimæ Viraginis Dominæ Margaretæ Richmon- 


diæ, Fundatricis Collegij divi Johannis Evangeliſtæ in Cantabrigia: 


Quo Inſtrumento per eoſdem Executores confecto, planè conſtat ple- 


nariam Auctoritatem mihi Johanni Epiſcopo Roffenſi traditam, pro 
condendis Legibus et Statutis, quibus tam Magiſter quam Socij et 
Scholares pariter et Diſcipuli teneantur obedire. Cujus quidem In- 


ſtrumenti Tenoris eſt, qui ſequitur. 


« Univerſis Chriſti fidelibus preſentes literas inſpecturis, Ricar- 


dus Winton. Epiſcopus Carolus Somerſet Comes Wigorniæ Tho- 
mas Lovel Miles Henricus Verney Miles Johannis Seynt John 
Miles Henricus Horneby et Hugo Asſheton Clerici, Executores 


« Teſtamentiet ultimæ Voluntatis nuper excellentiſſimæ Principiſſa 


Margaretæ Comitiſſæ Richmondiz et Derbiæ, Matriſque et Aviæ 
duorum Regum nimirum Henrici Septimi et Octavi, ſalutem in 
« Domino, et fidem indubiam præſentibus adhibere. Quum fit 

_ «© optandum potius ut non erigerentur Collegia, quam ut crecta 


« male gubernarentur, nos Executores antedicti, qui Sumptibus et 


Impenſis præfatæ Principiſſæ Collegium Sancti Johannes in Can- 


« tabrigia extrui curavimus, ſimul et dotari, magno Aﬀectu cupi- 


mus id ipſum juſtis Legibus ſanctiſq; adminiſtrari Sanctionibus. 


« Verum quoniam omnes Nos una adefle commode non poſſumus, 
ut vel novam Electionem Sociorum in Collegio przdicto faciamus 
vel Sociis ita electis Leges et Sanctiones juſtas ac ſanctas exhibe- 
« amus, denique Juramentum ab eiſdem exigamus pro Legibus 


„ hmoi inviolabiliter obſervandis, Idcirco w//ras Vices committinus 


„ Reverendo Patri Johanni Roffen. Epiſcopo, ut le tam noſtr? 
«« quam ſua Auctoritate poſſit numerum Sociorum ibidem augere, 
« Magiſlrog; et Soctis omnibus Statuta ſalubria neſtro Nomine exhi- 


bert, atque ab eiſdem Juramenta exigere pro eorundem inviola- 
bili Obſervatione, Recuſantes vero (ſi qui fuerint) amovere, vio- 
lantes corrigere, ac cætera omnia et ſingula peragere quæ pro ſa- 


lubri Gubernatione ejuſdem Collegij fibi opportuna viſa fuerint, 
« Equs ac ſi nos illicomnes præſentes eſſemus: Quæ omnia et ſingula 
« Univerſitati ſignificamus per Præſentes. In quorum omnium et 
ſingulorum Fidem ac Teſtimonium, Sigilla noſtra præſentibus 

8 | appoſuimus, 
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os « appoſuimus. Dat. vigeſimo Pie Menſis Marti Anno Domini * P. 18. 
Milleſimo quingenteſimo quinto decimo.” 


Ad Cultum optimi maximi Dei, ad honorem divi Johannis Evan- 
geliſte, ac mox ad Fidei Chriſtiane Incrementum, Nos Johannes 
Roffen. Epiſcapus, unus Executorum ultimæ Voluntatis Nobiliſſimæ 
Viraginis Dominz Margaretæ Richmondiæ Derbiæque Comitiſſæ 
Genitricis et Aviæ duorum Regum Henrici ſeptimi pariter et octavi, 
Nomine et Autoritate caterorum Co-Executorum ejuidem Comitiſſæ, 
nempe Ricardi Wintonienſis Epiſcopi Caroli Somerſet Comitis Wi- 
gorniæ Thomæ Lovell Henrici Verney Johannis Seynt John Equi- 
tum Henrici Horneby Hugonis Aſhton Clericorum, Leges et Statuta 

que ſequuntur EDIDIMUs, Magiſtroq; et Sociis ac Scholaribus. Col- 
legiy Div: Johannis Cantabrigiz tradidimus, quatenùs eiſdem om- 
ninò ſe conforment, tam hi qui jam ſunt Magiſter Socij et Scholares, 
quam eorum Succeſſores quotquot futuri ſint in perpetuum. 


De Electione Magiſtri. 


Qd ſi tunc per * Viam Spiritus ſancti concordibus animis, Nemine * Vim. qu. 
ditlidente, in quempiam ejuſmodi Virum conſenſerint, qualis in 
Statuto ante lecto deſcriptus eſt; aut ſi major Pars omnium ſuper 
aliquo ejuſmodiconſenſerit; Volumuset ſtatuimus *q'vis abſque Mora 
(nulla prorſus Licentia Patroni Ordinarij Viſitatoris aut alterius cu- 
juſcunque juriſdictionem ordinariam prætendentis, nec Ceſſionis aut 
Reſignationis hujuſmodi eis vel eorum alicui * exhibiaſne, aut ab. 8 
eorum aliquo ejuſdem Approbatione expectata aut requitita,) per poſt pa. 132. 


Præſidentem Magiſter Collegij pronuncietur, his Verbis— 1 _ 
n 120 

the, de elec- 
tione magult;t. 


? EQu ork: 


tan, 901 Is. ) 


Be juramento Mag; iſtri. 


Ego N. in Magiſtrum Collegij Sancti Tokannia Evangelift in 
Univerſitate Cantabrigiæ nominatus electus et præfectus Juro, tactis 
et inſpectis per Me hus ſacro-ſanctis Evangeliis, dictum Collegium 
omnia Beneficia Terras Tenementa Poſſeſfiones Reditus ſpirituales 
et temporales Jura Libertates Privilegia et Bona quæcunq; ejuſdem, 
nec non omnes et i11gulos Socios ct "Scholares Et Ditcipulos 1 ipfius 
Collegij, Juxta: Ctatutaet Ordinationes dicti Reverendi Patris Domini 
Johannis! Fiſher Roffen. Epiſcopi, abſque Perſonarum Scientiarum 
Facultatum Generis et Patriæ acceptione quacunque, pro mea virili 
regam cuſtodiam dirigam et gubernabo, et per alios regi cuſ- 
todiri dirigi et gubernari faciam ; Nec ero factioſus, mag s fa- 
vens uni quam alii, contra Juſtitiam et Fraternitatis A ; 
nec corum alicui Gravamina vel Moleſtias injuſte inferam ; Cor- 
rectiones gquog; Punitiones et Reformationes debitas juſtas ratio- 
X- X eile 
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* P. 171, nabiles de quibuſcung; delietis Criminibus et Excetibas Sociorum 


et Scholarium er Diſci pulorum dicti Collegij, quoties ubi et quando 


opus ſuerit, ſecundum Rei Qualitatem et Quantitatem omnemq; 


Vim Formam et Effectum Ordinationum et Statutorum per dictum 
Reverendum Patrem editorum, abſq; Favore aut Odio Affectione 
Conſanguinitatis Affinitatis aut alia quacunq;, diligenter et indiffe- 
renter faciam et procurabo: Et ſi hujusmodi Correctiones Punitioncs 


et Reformationes ut præfertur debits et juſtè exequi non potero, 


propter Metum et Potentiam ſeu Multitudinem Delinquentium, ip- 
forum Nomina et Cognomina, cum Qualitate et Quantitate Delic- 
torum et Exceſſuum hujuſmodi, quam cito potero, intra Menſem, 
Domino Epiſcops Eltenſi qui pro tempore fuerit, aut Domino Can- 
cellario Univerſitatis vel ejus Vicem-gerenti, denuntiabo et revelabo, 


et per eos hujuſmodi Correctiones Punitiones et Reformationes j Juxta 


Statuta et Ordinationes Soy in omnibus ſolerter et celeriter 
fieri procurabo. 


Item quoties Electio vel Aſſumptio alicujus Socij ac Scholaris vel 


Diſcipuli in Collegium predictum fuerit tacienda, intendam et eni- 
tar ut ſolùm tales cligantur et aſſumantur quos ſecundum Condi- 


tiones et Qualitates in Statutis dicti Collegij expreſſas habiles et ido- 


neos reputav erim, et quos in Virtutibus et Scientiis ad Honorem et 
Utilitatem Collegij prædicti plus poſſe proficere et profecturos cre- 


diderim, fine Perſonarum vel Patriæ Acceptione, Amore Favore 


Odio Invidia Timore Prece et Pretio poſt poſitis quibuſcung;. Item 


ſi ab Officio meo amovear, aut f1 ſpontè ceſſero, Bona Collegij per 
Me recepta aut apud me remanentia, Præſidenti et Theſaura ariis 


Collegij aut (Præſidente abſente) Socio maxime ſeniori in Univerſi- 
tate pra vſenti et dictis Theſaurariis, fi commode potero continuò, fin 


minus ſaltem infra quindecim Dies ex tune prox. ſequen. ſine Con- 
tradictione ſeu Diminutione, per Inventarium inde inter me et illos, 


ſub Teſtimonio et Subſcriptione e et mea, reſtituam. 


Item, ſi per me e ſeu Occafione mea, aliqua Materia Diſſenſ; ons 
Iræ vel Diſcordiz in dicto Collegio (quod abſit) /ufcitata fuerit, et 
per Præſidentem Decanos vel Theſaurarios et duos alios ex ſeptem 
Collegij Senioribus finis rationabilis ſeu placabilis infra quinq; Dies 


factus non fuerit, tune Cancellarii Uniwverſitatis Cantabrigiæ qui pro 


Tempore fuerit, præpoſitique Collegii regalis, ac Magiſiri Collgij 
(hriſii in eadem Univerſiate, fi tune infra eandem præſentes fue- 


rint, ac, dicto Cancellario præpoſito aut Magiſtro extra Univerſita- 


tem Agentibus, : bſentis aut ablentium Vices in Univerſitate geren- 
tium, una cum totidem ex prænominatis quot in Univerſitate præ- 
ſentes fuerint, Ordinationi Arbitrio Decreto et Autforitati perſona- 
liter et effectualiter me ſubmittam : Et quicquid duo ex illis pro 
tempore, ſecundum Formam infra limitatam pro tempore con- 
ſulti, arbitrati fuerint ſtatuerint ordinaverint vel diffinierint in cd 
3 ; | Farte, 
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Parte, id omne fideliter obſervabo et iifdem cum effectu parebo, 


ſine Contradictione quacunque, ceſſantibus Provocationibus Appel- 
lationibus Querelis Exceptionibus et aliis Juris et Facti Remediis 
| quibuſcung;, quibus omnibus et ſingulis in Vim pacti renuncio in 
his Scriptis. 


Item, omnia et ſingula Statuta et Ordinationes dicti Collegij per 
dictum Reverendum Patrem Dominum Johannem Roffen. Epiſco- 
pum, Executorem ultimæ Voluntatis Dominz Margaretæ Comi- 
tiſſæ Richmondiæ et Derbiæ, edita, et per eum dum Superſtes fuerit 
edenda, quantum me concernunt, ſecundum literalem et gramma- 
ticalem Senſum et Intellectum inviolabiliter tenebo exequar et ob- 
ſervabo, et quantum in me fuerit faciam ab aliis obſervari. 


Itemque nulla Statuta ſeu Ordinationes Inter pretationes Mutationes 
Injunctiones Declarationes aut Expoſitiones vel Gloſſas aliquas, præ- 
ſentibus Ordinationibus et Statutis vel qualitercunq; vero Senſui et 
Intellectui eorundem repugnantes vel repugnantia derogantes vel de- 
rogantia contrarias vel contraria, per quemcunq; ſeu quoſcung; 
alium vel alios guam per Reverendum Patrem Dominu Johannem 


| Roffen.Epiſcopum prædictum faciendas vel facienda, quomodolibet 


ſcienter acceptalo, vel ad ea conſentiam, aut ipſa aliqualiter admit- 
tam, nec eiſdem parebo ullo tempore, vel intendam, nec illis vel il- 


lorum aliquo ullo Modo tar in Collegio prædicto vel extra, tacite 


vel expreſſe; fed eis et eorum cuilibet contradicam et etiam reſiſtam 
expreſſè, ipſaq; fieri viis et modis omnibus quibus potero c Hh“ ct 
impediam. 5 e 


Item, Juroque, quantum in Me fuerit et quatenùs meam per- 


ſonam concernat aut concernere poterit, me laudatas ac probas hujus 


Collegij Conſuetudines obſervaturum, una cum aliis Ordinationibus 
per Magiſtrum et Socios ac Scholares editis pro Suſtentatione quo- 


rundam Socioum ac Diſcipulorum, juxta Tenorem cujuſdam Ju- 


ramenti quo Mayer olim et Socij ſe devinxerunt oraturos tam pro 
dicto Domino jo 


Ripplyngham in ſacrà Theologia Doctore et Roberto Dokket in ea- 


dem Baccalaureo ac Marmaduco Conſtable Equite aurato et Roberto 
Symſon in Artibus Magiſtro cæteriſq; qui privatas aliquas aut Soci- 


orum aut Diſcipulorum fundationes fecerint aut in poſterum facturi 
ſint; fimulq; et curabo, quantum in me fuerit, a ceteris omnibus 
tam Sociisquam Diſcipulis 1dem fieri; neque extortas eorundem In- 
terpretationes (per quemcunque factas) admittam, aliter quam Senſus 


eorum apertus patitur et mea Conſcientia magis conformem indi- 


cabit ann Conditoris. 


De 


anne Roffen. Epiſopo quam Henrico Ediall Archi- 
diacano Roffen. Hugone Aſhton Archidiacano Eboracenſi Johanne 


HT ———— — 


* P. 172. 
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De Sociorum Qualitatibus. 


Nunc itidem et Leges dabimus reſiduo Corpori; quod nimirum 
ex Sociis, quocunq; numero eos fore contigerit, tanquam ex potio- 


ribus et ſolidioribus Membris, volumus integrari. Pro Fundatrice 


vero, tametſi Rex illuſtriſſimus, in Carta Licentiæ ſue quam Aviæ 
ſux, Dominæ Fundatrici, conceſſit, mentionem fecerit de quinqua- 
ginta Sociis ac Scholaribus, Nos tamen, qui ob Subtractionem red 
dituum Annuorum ad Valorem quadringtarum Librarum, ipſum 

numerum implere non poſſumus, quantum ad præſentem Ordina- 


tionem ſpectat (11 fieri proteſt) octo ſuper viginti deputari volumus 


et ordinamus. 


De Soclorum Hlefovs, ac ipſius Circumſtantiis. 


Et quo poſſit exactior fieri Sociorum Delectus, convocari volumus 
et ſtatuimus, per Magiſtrum vel (ipſo abſente) præfidentem, cunc- 


tos Socios in Univerſitate præſentes, primo Die Lunz cujuſq; Qua- 


drageſimæ, ſimul et comonefieri - quatenus quiſq; ſolitam . 


ſitionem faciat de Juvenibus quibuſdam, tam Moribus gun 
Eruditione magis idoneis, 


qui in Sociorum numerum eee kee : 
et ut repertorum Nomina, ſimul cum Nomine Comitatùs quo 


cc „ quilg; {uit oriundus, in Scedula conſcribatur, uni cum aliis Do- 
* tibus quibus ipſe Juvenis fuerit preditus;” Ad quam Inquiti- 


tionem teneri ſingulos volumus, in Vim Juramenti ſui: Cujus autem 


Nomenclatura non ante ſeptem Dies Electionis futuræ, tradita ma- 


giſtro fuerit aut ejus Vice-gerenti quando Magiſteraberit, hunc, pro 
ea Vice, ineligibilem Pronunciamus. Porrò, Deleckum hunc, quo- 


ties cveniet, celebrari volumus et ordinamus guiq; Die Lunz que 


10nuerit octavam; 


66 41 


Magick | 


proxime ſequitur Dominicam Paffionis: Quo Die Magiſter et So- 
C)) cuncti præſentes conveniant in Sacellum, quum H orologium i in- 


et illic, primum leo Statuto de Cooptandorum 
Qualitatibus, M. agiſter primùm, deinde reliqui per Ordinem Socij, 


jusjurandum quod ſequitur, tactis Sacris Evangelis, preftabunt. 
« Ego N. N. Deum teltor et hac ſancta ipſius Evangelia, me ne- 


minem in Socium hujus Ce ollegi clecturum, nf quem juxta Sta- 


„ tutum ant elettum me C onluientia magis dons um indicalit ; 


neq; 
{ud faciam Pretio vel Mercede quävis, el quopiam aut data aut 


9 5. Poctatd. Jurati s 1taq; tingulis, fiat è veſtigio Scrutinium, per 
rum et duos & Sociis maxims Senioribus, (fic tamen ut hi 

1. fuerint de Numero Septem Seniorum conſeriptorum, ) qui 
priùs ot tactis ſanctis Dei Evangel:s Promittant «© ſe. Veraciter 
219; dolo Scrutiniun! iptum pro futuri Sociorum Electione 

| © tractaturos, 


Hilary Term 30 Geo. 2. 


— 


« aut alio quovis pacto rem indicaturos.“ Auditis ergo fingu- 
lorum Votis et Suffragus, illum vel illos in Socium vel Socios 
dicti Collegij Magiſter pronunciabit, in quem vel in quos ipſe Ma- 
giſter, cum majori aut æquali parte Sociorum, conſenſetit. Et ff 
Magiſter, cum majori aut æquali parte Sociorum, in aliquem aut 
aliquos eligendum vel eligendos haudquaque convenerint, ſed in ed 
Diſſenſione triduum ab incepto Delectu perſeveraverint, tum Volu- 
mus ut hujus Negotij diffinitio, pro hac Vice, ad ſeptem conſcrip- 


tos Seniores referatur: itaque pro his de quibus non eſt conſenſus 
factus, Electio ſeptem illis Senioribus deferenda fit, ad hunc Modum 


ut ſequitur. Quarto igitur Die poſt inchoatam Electionem conve- 
niant iterum omnes in Sacellum, et primitus, per ſeptem ipſos Se- 


niores Juramento preſtito ©* quod illum vel illos, de quibus fit diſſi- 


60 dium, 1 in Socium vel Socios cooptabunt, qui ſuis Conſcientiis 
« magis videbitur aut videbuntur idonei,” Præſtito igitur hoc Jura- 
mento, fiat alterum 4terato Scrutinium, in quo Magiſter et duo 


prædicti Scrutateres Suffragia Septem ilorum Seniorum ſerutabun 


tur, et is vel ij in quem vel quos major Septem Seniorum Pars con- 
ſenſerit, pro electo vel electis habeantur, atq; ita a cæteris accepten- 
tur. Quod ſi forte Conſcientiis eorum ſeptem Seniorum non vide- 


atur inter eligendos aliqua Diſparitas, aut forſitan inter ſe major 


eorum Pars haudquaquim conſenſerit, tum Volumus ut is vel i 
1 


quia Magiſtro priùs nominatus aut nominati fuerant, pro Socio vel | 


Sachs protinus declarabitur aut declarabuntur. Proviſo ut neque in 
hac Electione neq; alia quacunq; cujuſcunq; Perſonæ infra dictum 
Collegium faciendi, * ſuam Vocem aut Suffragium alterius Perſonæ 
cujuſcunq; Arbitrio et Diſpoſitioni quovis Modo committat, aut in- 


3 


« tractaturos, et ſecretum penitus habituros, neq; Signo aut Nuta * F. 174. 


* Here is an 
omiſſion of 


certam Perſonam aut pro incerto Comitatu vel Dioceſi ſub Disjun- the nomina- 


ctione vel Conditione quovis Modo nominet aut eligat : contra fa- 


ciens, et Suffragium deinde ſuum et etiam dicti Collegij Societatem, viz. *Aſiquis 


ipſo Facto, ex tunc imperpetuum amittat. Nec liceat, ſub pœna 
Perjurij, cuique ex illis Scrutatoribus, nomina aliorum eligentium, 
alii cuipiam, guovis modo per fe vel per interpoſitam Perſonam 

Nutu Verbo Signo ve] Scripto, ante completam et publicatam Socij 
Electionem, oftendere. 


De Morum Honeftate Sn et Diflentionibus 7 


dandis. 


 Qndd ſi inter Magiſtrum et alium aut alios hujus Collegii Socios, 
aut illius Cauſa, aliqua Materia Diſſenſionis Ire Rixæ vel Diſeordiæ 
in dicto Collegio ſuſcitata fuerit, et per Magiſtrum Decanos et ma- 
jorem parteni Septem Seniorum Finis rationabilis ſeu placabilis infra 
octo Dies proxime ſequentes factus non fuerit, tune Volumus ut 


* y | Par tes 


tive caſe ch 


or 
6s Aliquis EX 


* EleCtoribus. 
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conſulti, arbitrati fuerinf ef decrev 
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os ——ͤ —— I 


Partes diſſentientes, Virtute Juramenti ſui, triduum poſt illos octo 


*. 175. Dies, duos Socios eligant, qui electi, in ſui Virtute Juramenti, in- 


fra biduum poſt eorum ad hoc Electionem et deputationem, Præ- 


fectum Collegij Regalis, et Magiſtrum Collegij Chriſti, et Magiſtrum 
ue Cuſtodem Collegij divi Michaelis, aut dictis Præfecto Magiſtro et 


Cuſtode vel eorum aliquo extra Univerſitate agentibus, tunc eorum 
Vices Abſentium in dictis Officus infra Univerſitatem gerentes, ac 


etiam reliquos prænominatos ſiqui fuerint in Univerſitate præſentes, 


adeant ; et eiſdem hujuſmodi Diſſenſionis Cauſam five Materiam, in 
Scriptis ſignificent et referant : Et quicquid duo ex illis, pro tempore 


p : erent, | illi Omnes pareant 8 
ſui Virtute Juramenti obediant. e oy 


De Modo procedendi contra Magiſtrum &c. 


His Ordine diſpoſitis, ad errata quæ accedere poſſunt pervenimus, 
adhibituri que poterimus Remedia, incipientes a Magiſtro ut Duce 
et Principe, quo bono et provido ut nihil eſt utilius, ita imprudenti 
inepto indigno eriminoſo nihil eſt deteſtabilius. Quo circa ſtatui- 


mus ut Magiſter quicunq; propter Terrarum Tenementorum Reddi- 


tuum Poſſeſſionum ſpiritualium ſeu temporalium ſua Culpa Diminu- 
tionem ſeu Alienationem, vel propter Detractionem Oblationum 


Alienationem illicitam Bonorum et Rerum ipſius Collegij infamiam 
incontinentiamq; notabilem Negligentiam intolerabilem Homici- 


dium voluntarium aliamve Cauſam enormem ipſum Magiſtrum 
omnind reddentem criminaliter irregularem vel aliter inhabilem, 
nec non propter infirmitatem infectivam et contagioſam perpetuam, 


cujus occaſione non poterit abſque Scandalo hujuſmodi Officium 


exercere, ab eo penitus amoveatur: Ad cujus Amotionem hoc modo 


procedatur; videlicet, ut ſtatim, vel ſaltem infra quindecim dies 
poſtqʒ m aliquod Præmiſſorum commiſerit vel in eorum aliquod in- 

ciderit, primo per Præſidentem, aſſiſtentibus ei aliis duobus Offi- 
_ ciariis Clavi-geris et quatuor aliis Sociis ex Septem Senioribus dicti 


Collegij, vel faltem cum Aſſenſu et Aſſiſtentia duarum tertiarum 
Partium omnium Sociorum dicti Collegij (fic qued inter eos ſint 


quatuor Seniores ex Septem electi,) vel, Præſidente nolente aut neg- 
ligente, per Decanum Theologiæ cum prædictorum Aſſiſtentia, 


moveatur Magiſter ut ſuadeatur ad voluntarie recedendum ab Offi- 
cio. Qucd ſi ſponte intra triduum cedere noluerit, tunc infra octo 
Dies pott hujuſmodi Monitionem, Præſidens, Aſſenſu et Teſtimo— 
nio omnium Sociorum dic Collegij vel faltem omnium prædictorum 
modo aliquo prædicto fibi in Magiſtri Monitione Aſſiſtentium, vel, 
ipſo nolente aut negligente, dictus Decanus Theologiæ, cum Aſ- 

ſenſu et Teſtimonio prædictorum, DENUNCIABIT Domino Epls- 
copo ELIENsI, aut, co in remotis agente, Vicario in Spi 


ritualibus 
generali, 


—— —j—j6 Wor 
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| generali, ſeu (Sede vacante) Cuſtodi in Spiritualibus, k TUSDEM, per d P. 176. 
duos aut tres Socios ipſius Collegij Seniores, cum literis aliquo Si- 


gillo authentico ac Signo et Subſcriptione alicujus Notarij publici 
ſignatis, vel ſaltem loco Sigilli authentici Subſeriptione dicti Præſi- 
dentis vel Theologiæ Decani et prædictorum Aſſiſtentium ac Notarij 
Publici Signo communitis, Cauſas Defectus Crimina Exceſſus vel 
Enormia Magiftri continentibus. Proviſo quod omnes hujuſmodi 

Aſſiſtentes et Teſtimonium perhibentes, priùs tactis ſacro ſanctis 
Dei Evangeliis, coram Præſidente aut Decano Theologiæ, ipſo pri- 


mum id coram eis præſtante ac deinde A ſingulis illorum exigente, 
jurabunt * quod non per Invidiam Malitiam Odium vel Timorem 


jipfius Magiſtri, Amorem vel Honorem alicujus promovendi ad 
«« illud Officium, nec per Conſpirationem Æmulorum aut Con- 
fœderationem, nec per Procurationem alicujus vel aliquorum, nec 


cc 
«6 
* pro bono Zelo et Utilitate predicti Collegij et pro utiliori et con- 
40 


46 


perhibuiſſe.” EPIScoPUS vERO ELI1ENSTS, vel, ipſo in remotis 


agente, 8UUs VICARIUS in Spiritualibus Generalis, aut (Sede Elienſi 


vacante) Cus ros SPIRITUALITATIS EJUSDEM, de Cauſis crimi- 


noſis Criminibus Exceſſibus et Defectibus contra dictum Magiſtrum 
expoſitis, SUMMARIE ef de plano et EXTRA-JUDICIALITER co 


NOSCAT : et ſi, per Informationes ſufficientes miniſtratas, hujuſ- 
modi ſuggeſta quæ ad dicti Magiſtri amotionem ſufficere debeant, 


recipiat eſſe vx Rx A, ſtatim, aut ſaltem infra triduum proxime ſe- 
quuturum, ipſum AB Or IC IO ſuo ef ab ADMINISTRATIONE | 
Jud AMOvEAT fine ulterior: Dilatione ; dicti quoq; Collegij Sociis 
DENUNCIET erf INJUNGAT ut ad Electionem novi Magiſtri libero 
procedere valeant et debeant, juxta Formam in Statuto ſuperiùs ex- 
preſſam ; CE8SANTIBUS APPELLATIONIS RECUSATION1s QUE- 


RELA AUT CUJUSCUNQUE ALTERIUS Juris aut Facti REMEDI1s, 
quibus hujuſmodi AMOTIO VALEAT 1MPEDIRI AUT DIFFERRI; gu# 
omnia IRRITA e, volumus ſtatuimus et decernimus, . 


De Modo procedendi contra Socios Scholares et Diſci- 


pulos, in majoribus Criminibus. 


Et Præmiſſa, vel eorum aliquod in præſenti Statuto contentorum, 
coram Magiſtro aſſiſtentibus et Præſidente Decanis et Theſaurariis, 

vel ſaltem uno Decano Theſaurario et aliis quatuor ex Septem Seni- 
oribus, publice confeſſus fucrit, vel per Teſtes idoneos prædictorum 
Judicio comprobandos, aut per Facti coram eis evidentiam, mani- 


feſte reus eorum Judicio et Sententia convictus fuerit ; eum ſtatim 4 


dicto Collegio, præſentis Vigore Statuti, nulla alia Monitione Præ- 


miſſa, excluſum et privatum fore ipſo facto decernimus, abſq; 


cujuſcunq; Appellationis vel Querelz Remedio. 


2 — — # {3 


Prece aut Pretio aut alio quocunq; Modo illicito inducti, ſed 


venientiori Regimine ejuſdem et Honore, Teftimonium illud 
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De ambiguis et obſcuris interpretandis. 


D iſtribuiſſe igitur jam univerſis Collegij Meinbris Officia ſimul | 
ct Officiorum Leges nobis videmur, et exactè quidem: que i ſer- 
ventur ad amuſſim et inviolatè, (quod utiq; E optamus,) 
ex eodem viros haud dubic ſperamus prodifuros, qui magnæ tum 

Utilitati tüm Honori non ſolùm huic Collegio, verum etiam toti 

Regno futuri ſint. Proviſum etiam eſt, quoad fieri poteſt per 
uniuscujuſq; Juramentum, quo nihil apud Chriſtianos firmius aut | 
antiquius haberi debet, ut Statuta hæc per Nos jam tradita et 
Auctoritate Sedis Apoſtolicæ corroborata, exactiſſimè ſerventur + 
ſingulis, quatenùs unumquemque concernant. Cæterùm quia mihi 
Tohanni Roffenſi, per quem hæc edita ſunt, tam a Summo Pontifice 
julio ſecundo, quàm a Fundatrice cæteriſq; omnibus Co-Executo- 
ribus, Auctoritas eſt tributa non folum condendi Statuta quæ mihi 
viderentur huic Collegio conducibilia, verùm etiam Magiſtro ſimul 
et Sociis eadem exhibendi, Juramentaq; a finguiis tam Sociis quam 

Diſcipulis pro illorum inviolabili Obſervatione diſtrictiùs exigendi, 
ſed et cætera cuncta peragendi quæcunq; pro ſalubri Collegij hujus 
Moderamine mihi viſa fuerint opportuna, atq; id tam efficaciter quam 
£ cuncti ſimul hic eſſemus Præſentes; Ego igitur, horum omnium 
pariter et meo ipſius nomine, caſſatis alus quibuſvis Statutis prius 
excogitatis, quatenus præſentibus adverſantur, hæc praentia ceu 
vera et Salubria pronuncio: Quibus obſervandis, tam Magiſtrum 
quam Socios et Diſcipulos adſtringi volo; refervata mihi nihi- 
jominus Poteſtate quoad vixero, vel adjiciendi vel minuendi ſeu re- 
formandi interpretandi declarandi mutandi derogandi tollendi diſ- 
penſandi novag; rurſum alia (ſi licebit) ſtatuendi fimul et edendi, 
non obſtantibus his Statutis factis et Juramento firmatis; Cæteris au- 
tem omnibus, cujuſvis Dignitatis Auctoritatis Statüs Gradis aut 

Conditionis exiſtant, ac Magiſtro quoq; et Scholaribus tam Socizs 

quam Diſcipulis omnibus hujus Collegij, prorſus inhibens ne cum 
aliquo dictorum Statutorum diſpenſent, aut quævis nova Statuta ſive 

pro Collegio ſeu pro quovis ejuſdem Membro, quæ dictorum Statu- 
torum alicui repugnabunt, condant aut decernant. Qiod fi forte 

Canccllarius aut Vice-Canceliarius aut Reverendus Pater ELIENSIS 
elscopus aut demum quivis alius contrarium attemptaverit, et 
obi gligusd Statutum aliud d prœdiddis adhibere molitus fuerit, ab 

ejus Obligatione, per hanc Autoritatem ab Executoribus aliis mihi 
commiilam, Magiſtrum et czteros omnes tam Socios quam Dilci- 
pulos penitùs abſolvo, eiſque omnibus et ſingulis interdico ne cuivis 
hujunodi Statuto aut Ordinationi pareant admittantve quovis Pacto, 
ud Pœna Perjury atq; etiam Amotionis perpetuæ a dicto Collegio 
5 Facto. Cæterùm quia Nihil eſt uiq; adèo luculentum quod 
— | non 
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quod fi quicquam in aliquo Statutorum prædictorum aut Obſcuritatis 
aut Ambiguitatis Magiſtro et Majori Parti Sociorum occurrat quoad 
nos vixerimus, eorum ſingulos in Chriſti Viſceribus obteſtamur ut 
ea dubia nobis proponant quoties oriantur, quemadmodum et hac- 
tenus fecerunt; noſq; libenter (ut et ante non ſemel fecimus) illo- 
rum dubiorum Obſcuritatem excutiemus: Quod fi poſtquam Nos 
ab hac Luce migraverimus, novi quidem Scrupuli reperti fuerint aut 
de novo ſuſcitati, volumus et Ordinamus ut rectus et laudabilis Sta- 


tutorum Uſus interea juxta Mentem noſtram obſervatus, et qui 
maxime congruat Inſtituto Pientiſſimæ Fundatricis, lit Magiſtro pa- 


riter et Soeiis Norma quædam et Regula quam cum Puritate Con- 
ſcientiarum ſuarum ſequantur in ejuſmodi PER et Ambiguitati- 
bus omnibus. Neque-tamen per hoc intendimus, ut fi præter No- 
titiam noſtram guiſpiam abuſus in Statutis ipſis, aut in quavis eorun- 


dem Parte, per Magiſtrum aut Officiarios aut quemlibet cæterorum 


in Curſu fuerit, qq is pro recto et laudabili Statutarum Uſu recipiatur; 
aut ſi nos cum ipſo Magiſtro qui nunc eſt, aut cum alio quovis So- 
ciorum, in ulla Statutorum Parte diſpenſaverimus, Nolumus tamen 
ut hoc Privilegium, uni aut alteri ex cauſis nos moventibus con- 
ceſſum, pro communi quada Licentia teneatur: Sed et cunctos ora- 
mus et per Chriſti Vulnera precamur, ut Juramentorum ſuorum 
meminerint, atq; noſtram Mentem in ipſis Statutis reſpiciant, maͤgis 
quam aliquem qui præter Aſſenſum noſtrum clam irrepſit eorun- 
1 Statutorum Abuſum; Nam emnino prohibemus, ne per ali- 
quam Declarationem aut Conſuetudinem ullam aut diuturnum quem- 


libet Abuſum vel demum Actum aliquem, Verbis aut Intentioni 


2 dictorum Statutorum in aliquo derogetur. VISIT ATIONEM autem 


hujus Collegij Reverendis in Chbriſio Patribus EpIscopis ELIENSIBZuS 


cOoMMEN DAMS: Quibus et conceſſimus cujuſdam idonei Præſen- 


tationem, qui fit futurus in hoc Collegio Socius. Idoneum autem 


intelligimus, qui Qualitates habeat eas quæ deſcribuntur in Statute 
de Qualitate Sociorum: Neq; enim alium quempiam recipi Velumus 
à Collegio. Eoſdem etiam oramus et per Dominum Jeſum obſe- 
cramus, ne quenquam præſentent niſi talem qui pro ſuis Meritis hoc 
Sodalitio dignus fuerit, et cui cum Statutis.per omnia conveniat. 


De Viſitatore. 


Nihil adeò bonis Legibus firmari muniriq; poteſt, quin ab his 
qui licenter vivere et Luxut Libidiniq; Frena laxare ſtudent, aliquo 


Fraudis Commento facile queat eludi. Nos igitur Fiducia Benig- 
nitatis Reverendiſſimorum Patrum Epi/coporum Elienſium freti, et 
cum primis amantiſſimi Domini Dni Nicolai Weſt qui Sedem Epiſ- 
copalem jam ſuis Meritis obtinet, nempe quod tam ipſe quam Suc- 


ceſſores 


2 2 
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of 179.5 ceſſores ejus, pro Zelo quem ergà rem publicam Chriſtianam ge- 


— 


runt, nullis futuris Temporibus PATIEN TUR hæc Statuta contra 
noſtram Mentem et contra ſanctiſſimum Pientiſſimæ Fundatricis 
Inſtitutum violari, ſtatuimus ordinamus et volumus quod Epiſcopo 


cuivis Flienſi qui pro Tempore fuerit, QuoTIEs per Magiſtrum et 


Præſidentem Decanoſq; et Theſaurartos, frve per Magiſtrum et quatuer 
e ſoptem Sentoribus deputatis, five per quinq; ex eiſdem Senioribus re— 


ludiante Magiſiro aut Praſidente, ſeu per duas tertias Sectorum Partes, 
S requifitus fuerit, ſed et CITRA quamveis Requiſitionem, DE TRIENNI1O 


IN TRIENNIUM. ſemel ad Collegium accedere liceat, per Se, vel per 
Commiſſarium ſuum Specialem quem duxerit deputandum, præter- 
quam per Cancellarium Univerſitatis Cantabrigiæ ſeu Vice-Cancel- 


larium aut Procuratores Univerſitatis ejuſdem, et præterquam per 
alios qui ex dicto Collegio pro aliquo Crimine aut Delicto amoti ſint 

aut Amotionem hujuſmodi fugientes receſſerunt, ac præterquam per 
Magiſtrum aut aliquam aliam Perſonam dicti Collegij aut alios 


quoſcunq; in Univerſitate per unam quindenam anno proximo eam 
Viſitationem præcedenti Studentes, et præterquam per religioſos 
qualeſcunq; prædictorumve aliquem aut Conſanguineum alicujus 


Socij dicti Collegij; /:ceat inquam, ad que VISITATIONEM {bers 
 accedere, Magiſirumq; ac alios [ingulos Socios Scholares ac Diſci pules 
Fi ſdem Collegij in Sacelium cjuſdem CONVOCARE: Cut quidem Rev- 
rendo Patri aut ejus Commiſſario, Vigore præſentis Statuti, PE. 
NAM CONCEDIMUS POTESTATEM, t ſuper omnibus et ſingulis Par - 
 ticulis et Articulis in noſiris Statutis contentis, ac de guibuſcung; Ar- 


ticulis Statum Commodum aut Honorem dicti Collegij concernentibus, 
aut que in ditto Collegio aut aliqud illius perſona fuerint reformanda 
aut corrigenda, præterquam de Secretis et Occultis, Magiſtrum So- 
cios Scholares et Diſcipulos nterroget et inquirat, COGATQUE eorum 


unumguemg; in Virtute Juramenti. ET PER Cenfuras ſi Opus fuerit, 


ad dicend. Veritatem de Præmiſſis omnibus et ſingulis, pra terquam 
(ut prædictum eſt) de ſecretis et occultis; exceſſuſq; ac negligentias 
crimina et delicta quorumcunque dicti Collegij, qualitercunq; com- 


miſſa, in ea Viſitatione comperta, ſecundum Hæciſſils Exigentiam ct 


Criminis aut Delicti Qualitatem debite PUNIAT ef REFORMET ;, C. 
TERAQUE OMNIA ET SINGULA FACIAT ET EXERCEAT, gue ad 
eorum Corre&wonem et Reformationem fint neceſſaria aut quoviſinodo 
efportuna, etiam fi ad PRIVATIONEM aut AMOTIONEM Mogi/!ri 


aut Prafſ. dentis aut alterius cujuſcung; ab Admimſtratione ſui vel Of- 
ficto, feu ſi ad Amottronem aitcujus Sect; Scholaris vel Diſcipuli ab e 


Coliegio, ſi tamen hoc ipſum Statuta et Ordinationes exigant, pro- 


cedere contingat. Quos quidem Magiſtrum Socios et Scholares 
Diſcipulos, ac præterea Miniſtros quoſcunq; etiam Famulos, pre- 


dicto Domino Epiſcopo et ejus Commiſſario, quoad omnia et 
fingula Præmiſſa, volumus et præcipimus effectualiter intendere et 


parere; Statuentes inſuper, ut nullus in Viſtationibus prœdictis ſeu 


aliis Scrutiniis faciendis in dicto Collegio, contra Magiſtrum aut 
| aliquem 
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* aliquem alium ipſius Collegij quicq® dicat deponat ſeu denunciet, 
niſi quod verum crediderit, ſeu de quo publica Vox et Fama labora- 
verit contra eundem, in Virtute Juramenti ab eis Collegio præſtiti; 
Ordinantes præterea quod Dominus Epiſcopus Elienſis cum in Per- 
ſond protrid viſutare et præmiſſa facere dignetur, Magiſter et The- 
ſaurarij unicam ei intra Collegium Refectionem faciant; ſi verò per 
Commiſſarium Epiſcopus viſitaverit, Commiſſario duæ Refectiones 


intra Collegium exhibeantur: Quibus tam Reverendum ipſum Pa- 


trem qu ejus Commiſſarium oramus ut contenti ſint. Cæterùm in- 
ceptam aliquam Viſitationem ultra duos Dies proximè ſequentes, aut 
ex Cauſis urgentiſſimis et rariſſimis ultra quinq; Dies, prorogari aut 
continuari nullo Pacto volumus: Sed lapſo et exacto illo triduo, et 

uando ex Cauſis prædictis ulterius prorogatur ſexto die tranſacto, eo 
ipſo Viſitatio illa pro terminatä et diſſolutä habeatur. Et fi quæ in 
ea Parte compererit corrigenda et reformanda, quæ Brevitate Tem- 
poris corrigere et reformare non potuerit, ea Magiſtro in Scriptis tra- 


dat: Qui ca omnia, ſecundùm Formam et Exigentiam Statutorum, 


quam primùm corrigere et reformare, in Virtute Juramenti et ſab 
Pœna Privationis ab Officio ſuo ipſo facto, teneatur. Prædictorum 


quoq; Reverendorum Patrum Elienſium Epiſcoporum et Commiſſa- 


riorum ſuorum quorumcunq; Conſcientias, apud altiſſimum (quan- 


tum poſſumus) graviùs oneramus, ac in Viſceribus Domini noſtri 
Jeſu Chriſti hortamur et obſecramus, ut in faciendo et exequendo 
Præmiſſa, ſecundum Apoſtoli Doctrinam“ non quærant que ſua 
« ſunt ſed que Jeſu Chriſti,” ſolumq; Deum habentes pra Oculis 
Mentis, Favore Timore Odio Prece et Pretio Coloribus Occafionibus 
poſt poſitis quibuſcunq; Inquiſitionis Correctionis et Reformationis 


Officium diligenter impendant et fideliter in omnibus exequantur, 


ſicut coram Deo in ejus extremo Judicio in hoc Caſu voluerint red- 


dere Rationem; Statuentes præterea ut Magiſter Socius Scholaris 


aut alius quiſpiam hujus Collegij, ſuper Exceſſibus vel Delictis, in 


Viſitationibus et Inqu:ſutionibus per dictum Reverendum Patrem vel ejus 
Commiſſarium ut premittiter faciendis, accuſatus vel detectus, co- 


piam compertorum vel detectorum hujuſmodi ſibi tradi dedi dari 


oOſtendi, ac Nomina detegentium vel denunciantium fibi exponi aut 


declarari, nullo Modo petat; neq; ipſa comperta et detecta, aut No- 
mina detegentium, tradantur eidem aut oſtendantur; ſed ſuper eiſ- 
dem compertis et detectis, /tatim coram ipſo Domino Epiſcopo vel 


eus Commiſſario perſonaliter reſpondeat, ac Correctionem debitam ſub- 
eat pro eiſdem, ſecundum noſtrarum Ordinationum et Statutorum 


Exigentiam et Tenorem, ceſſantibus quibuſcung; Provocationibus Ap- 


pellationibus Querelis et aliis Juris et Facti Remediis, per que ipſius 
Correctio et Punitio differri valeat ſeu alias quoviſmodo impediri. 
Si tamen ad Privationem aut Inbabilitatem Magiſtri aut Expulſionem 
Socij aut Scholaris per Epiſcopum aut ejus Commiſſarium agatur, 
tunc gſtendantur ei detecta: Quæ ſi non poterit rationabiliter et pro- 
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* P. 181, * babiliter evitare, et juſta Defonfione propullare, amoveatur fine 


FO 


Appellatione aut ulteriori Remedis; dummodo ad cjus Expulfionem 
concurrat conſenſus quatuor è ſeptem deputatis Senioribus tunc in 
Univerſitate præſentibus; ſine quorum Conſenſu irritata fit hujuſmodi 
Expulſio, et nulla ipſo facto. Et inſuper, ſi contra Magiſtrum, ad 
Amotionem ab Officio, per hujuſmodi Domini Epiſcopi Commiſſa- 
rium, etiam conſentientibus ut præfertur quatuor illis Senioribus, 
procedatur, non negamus ei omnes Querelas et Defenſiones juſtas et 
honeſtas apud ipſum Dominum Epiſcopum Eltenſem, dummodo ultertüs 
non appellet; non obſtante noſtri Ordinatione predict, aut aliis qui- 
buſung;, PRETER HUN Viſitationis Modum, nos. ALIUM NUL- 
LuM Elienſibus Epiſcopis concedimus; ſed nec a Sociis tolerari per- 
mittimus, aliquo Pacto: Quod etiam eis mandamus, in Vim Jura- 
menti ſu. Scimus enim quod eximia virago Domina Fundatrix, 


dum in humanis egit, impetravit ab Elienſi Epiſcopo qui tunc fuecrat, 


Jus Fundationis, ed quidem Ratione ut ex deſolatis Adiculis tam il- 


luſtre Collegium erigeret : Quod cum effecerit et conſummaveri: 


magno ſuo Sumptu, pur eſt ut Elienſes Eprſcopt NIHILO * MAJOREM = 


in hoc Collegio ſibi vindicent Autoritatem gu, in CATERIS Aca- 
demiæ Colligiis ubi non ſunt Fundatores. His itaq; dictis Legibus, 


quas tum falubres tim Juſtas exiſtimamus, Magiſtrum et Scholares 
omnes tam Socios quam Difcipulos Collegij divi Johannis in SG 15 


brigia, regi volumus et gubernari: Quibus ſi ſeſe diligenter attem 


perent, nihil dubitamus quin afflatus aderit divini Spirits, qui rectl 
perducet oblequentes ad magnam Eruditionem cum pari conjunctd 
Sanctimonia, Neque enim fas eſt ambigere, quin ſacer ille Spiri- 
tus qui in quavis Congregatione Chriſtianorum reſidet, præſto ſit 


adjuturus cunctos qui cum Fide et purà Conſcientii converſari co- 


nantur, juſtiſq; et ſalubribus Monitis obtemperant; præcipuè tamen 
eos qui Studio ſacrarum Literarum inſudant. Nam ob has potiſſi- 
mum reſerandas ille miſſus fuit;“ Quum, inquit, “ Venerit ille qui 
4 eſt Spiritus Veritatis, ducet vos in omnem Veritatem.“ At guss 


ducet ? Nimirum, humiles et obſequentes. Super hvjuſmodi re- 


quieſcit, fovens eos, et indicibilibus eos Conſolationibus reficiens : 
Sed et iſtis quum ſit oſtiarius, aperit ac reſerat Arcana Scripturarum. 


Nihil igitur vobis hæſitandum eſt, Fratres, quin $i ſtudueritis has 


Leges obſervare, pariter et unanimes in Charitate j jugiter converſari, 
Patri noſtro complacitum erit ſuo vos tandem afflare Spiritu: Quod 


ut faciat, ipſe, tametſi Peccator ſim, alſiduè precabor; et vos vicit- 
sim, quæſo, pro me precemini. 


my 
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De quatuor Sociis et duobus Diſcipulis per Johannem * P. 182, 
Roffenſem Epiſcopum fundatis. 


Quinetiam decerno quòd ad Exercitamenta Scholaſtica, et ad ea 
quæ per Statuta Collegij cæteri Socii perimplere tenentur, ſimlliter 
obſtringantur; et ad ea perimplenda, pariter et ad has meas Ordina- 
tiones fideliter obſervandas, protinus ut electi fuerint, Juramentum 
præſtent corporale, et cætera faciant quæ ad hunc Effectum exigun- 
tur; et ſi deliquerint, ſimili modo per omnia ſubjaceant Correctioni: 
Et idem etiam, quantum ad duos illos Diſcipulos attinet, fiat, juxta 
Modum et Formam qua cæteri tractantur Diſcipuli. Poſtremò volo 
quòd ad has meas Ordinationes citra Fraudem obſervandas, tam 
Magiſter quam cæteri Socij, mox ut electi fuerint, Jurejurando ſint 
obſtricti; ne forte per Negligentiam et Incuriam ſuam, ob Inden- 
turarum inter nos confectarum Violationem, Collegio gravis infera- 
tur Jactura. VNN FFF 


Preamble— 


Elizaberba Dei Gratia. 


Itaq; multis ſuperioribus Statutis abrogatis, multis mutatis et emen- 
datis, nonnulliſq; novis additis, hac, Authoritate noſtri, inviolabiliter 
ab omnibus qui in hoc Collegio commorantur et commoraturi ſunt, 
cuſtodiri et obſervari volumus, quem ad modum uniuſcujuſq; Offi- 
cium in Statutis ſequentibus deſcriptum deſignatumq; fuerit; “ re- 
ſervat. ſemper nobis et Succeſſoribus noſtris &c. | 


* Note. This Clauſe of Reſervation is not complete, in the 
Original; but it is more fully expreſſed in the 5oth Chapter. 


CHAP. 2d. | De Electione Magiſtri. 


Quod fi tunc per * viam Spirit:s ſancti concordibus animis, nemine ; Vim. (forſi- 
diſſentiente, in unum quempiam ejuſmodi Virum conſenſerint, tn :) v. ante, 
qualis in Statuto antelecto deſcriptus eſt; Aut fi major Pars Præſen- ?“ 70 
tium ſuper uno aliquo hujuſmodi conſenſerint; Volumus et Statui- 
mus abſq; mori (nulla prorſus Licentia Ordinary Viſitatoris aut alte- 
rius cujuſcunq; Juriſdictionem ordinariam prætendentis expectata) 
Magiſter Collegii pronuncietur : Quod ſi quinq; illorum de uno 

| Aa a — aliquo 
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* P. 183. 


* aliquo non conſenſerint, tum ad CoLLEGII VISITATOREM wvenig- 
tur; et ille pro Magiſtro habeatur, quem ſolus VISIT ATOR duxerit 
praficiendum, modò is Statuto de Qualitate et Officio Magiſtri in 
omnibus reſpondeat. 


%%% 11th. De EleRione Præſi dis. 


Quid ſi poſt tria aperta Scrutinia, ipſe Magiſter cum quatuor de 
uno non convenerint, tùm is electus erit in quem ipſe Magiſter cum 


tribus maximè Senioribus, ex dictis octo Senioribus Sociis Domi 


præſentibus aut majori eorundem Parte, conſenſerint. Quod ſi ne 
1i quidem ante horam tertiam ejuſdem Diei de uno cooptando (ut 
dictum eſt) concordare poſſint, omnes tamen octo Seniores vel ſep- 
tem ex his de uno eligendo unanimiter conſenſerint, eo Caſu volu- 
mus Magiſtrum illis Octo vel Septem ſic conſentientibus Aſſenſum 
ſuum accommodare. Quod fi ne Septem quidem fic ut prædictum 


eſt unanimiter conſenſerint, tum is pro electo habeatur quem 1rSE 


MAGISTER SOLUS nominaverit. 


Crap, 13th. De Sociorum Electione, ac ipſius Cir- 


cumſtantiis. 


Porrò, delectum hunc, quoties eveniet, celebrari volumus et or- 
dinamus quaq; Die Lunæ que proxime ſequitur Dominicam quin- 


tam Quadrageſimæ: quo die Magiſter et octo Seniores convenient in 
Sacellum, cum Horologium inſonuerit octavam; et illic, primùm 


lecto Statuto de Cooptandorum Qualitatibus, Magiſter primùm, de- 


inde reliqui per Ordinem Seniores, Jusjurandum quod ſequitur, 
tactis ſacris Evangelus, præſtabunt. Ego N. N. Deum teſtor, et 
« Sancta ipſius Evangelia, me Neminem in Socium hujus Collegij 
electurum, niſi quem juxta Statutum antelectum mea Conſcientia 
«© magis idoneum judicabit; neq; illud faciam, Pretio vel Mercede 
« aliquaa quopiam aut dati aut expectatâ, neq; ulli alia ſiniſtrd aut 
„ prava Affectione.“ Juratis ſingulis, fiat ſtatim apertum Scruti- 


nium. Seniores vero, ut Simulativ promittendi et Spes decipiendi 
e medio tollatur, juxta Senioritatis Ordinem, publicè et ut cæteri 


exaudire poſſint, Suffragia conferant; Et de quo Magiſter et qua- 


tuor ex dictis Senioribus conſenſerint, is pro Socio habeatur : Quòd 


ſi poſt alterum aut tertium Scrutinium, de uno, quatuor cum Ma- 


giſtro non conſenſerint, tum codem Modo procedatur, quo in Elec- 


tione Præſidis et Lectorum et aliorum Officiariorum dictum eſt; Et 


is Socius habeatur, qui eo modo electus fuerit, 


| CAP. 
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* CHAP. 1th. Jusjurandum electi Socii. 


* Quod fi contingat me poſthac propter Contemptum, Rebelli- 
onem, Inobedientiam, malos Mores, vel alia Merita, vel propter 
Cauſas in præſentibus Statutis contentas, per Magiſtrum vel alios 
in hujuſmodi Negotiis habentes intereſſe, corrigi aut puniri aut à 
« dicti Collegij Suſtentatione et Societate ſecundum Formam Sta- 
tutorum excludi expelli vel amoveri, ipſum Magiſtrum aut aliam 
Perſonam ullam, Occaſione Expulſionisau t Amotionis hujuſ- 
modi nunquam perſequar ſeu inquietabo, per me, alium, vel 
« alios ; nec ab aliis moleſtari, vexari ſeu inquietari procurabo in foro 
« Eccleſiaſtico, ſeu Seculari, ſeu alio quocunq; Modo: Sed contra, 
ex certa mea Scientia pure, ſponte, ſimpliciter et abſolute, omni 
Actioni, Occaſione Correctionis, Punitionis, Exclufionis, ſen 
Amotionis hujuſmodi, adverſùs Magiſtrum, ſeu alios dicti Colle- 
gii Socios et Scholares, mihi quomodolibet conjunctim five divi- 
„fim competenti, Appellationi quoque et Querelæ in ei Parte fa- 
ciendis, ac quarumcunq; Literarum Impetrationi, etiam Preci- 
bus Principum Procerum, Magnatum, Prælatorum et aliorum 
quorumcunq; (quantumcunq; mihi alias Probitatis et Vitæ Me- 
rita ſuffragabuntur,) in Vim Pacti renuntio . 


«c 
«c 


«c 


66 
cc 


«cc 


«c 


T 
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CAA. zoth. De ambiguis et obſcuris interpretandis. 


Diſtribuimus jam univerſis Collegii Membris Officia ſimul et 
Officiorum Leges : quæ fi ſerventur ad amuſſim et inviolata, (quod 
utiq; vehementer optamus,) ex eodem viros haud dubio ſperamus 
prodituros, qui magnæ tum Utilitati tum Honori, non ſolum huic 
Collegio, verùm etiam toti Regno futuri ſunt : Proviſum etiam eſt, 
quoad fieri poteſt per uniuscujuſq; Juramentum, (quo nihil apud 
Chriſtianos firmius aut antiquius haberi debet,) ut Statuta hæc per 
Nos jam tradita exactiſſimè ſerventur à ſingulis, quatenus unum- 
quemq; concernant. e | 


Abrogatis igitur quibuſvis alus Statutis pro hujus Collegii Guber- 
natione priùs excogitatis, hæc Præſentia cum vera tum ſalubria pro- 
nunciamus; quibus obſervandis, tam Magiſtrum quàm Socios et 
Diſcipulos aſtringi volumus ; reſervatd nobis nihilominus Poteſtate, 
vel adjiciendi vel minuendi, ſeu reformandi, interpretandi, decla- 
randi, mutandi, derogandi, tollendi, diſpenſandi, novaq; rurſus alia, 
fi Opus erit, Statuendi et edendi, non obſtantibus his Statutis factis 
et Juramento firmatis ; Cæteris autem omnibus, cujuſcunq; Dignita- 
tis, Authoritatis, Statiis, Gradiis, aut Conditionis exiſtant, ac Ma- 
. giſtro 


by 
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P. 18 5. * giſtro quoq; ac Scholaribus tam Sociis quam Diſcipulis omnibus 


n. 


hujus Collegii inhibentes, ne cum aliquo dictorum Statutorum diſpen- 
ſent, aut ulla nova Statuta five pro Collegio five pro quoeunq; ejuſ. 
dem Membro, que dictorum Statutorum alicui repugnabunt, con- 


dant et decernant. Quòd ſi forte Cancellarius, aut Vice-Cancella- 


rius, aut Reverendus Pater Elienſis Epiſcopus, aut demum quivis 
alius contrarium attentaverit, et novum aliquod Statutum [aliud] à 
prædictis adhibere molitus fuerit; ab ejus Obligatione, Authoritate 


noſtrd, Magiſtrum et cæteros omnes tam Socios quam Diſcipulos 


penitùs abſolvimus, eiſq; omnibus et ſingulis interdicimus, ne ulli 
hujuſmodiSStatuto aut Ordinationi pareant, admittantve quovis pacto, 
ſub Pœna Perjurii atq; etiam Amotionis perpetuæ a dicto Collegio 


ipſo Facto. 


Quoòd ſi inter Magiſtrum et Socios, aut inter Socios ipſos, alioſve 
noſtri Collegij, ſuper aliquo Articulo Statutorum noſtrorum, Dubi- 


um aliquod, aut Ambiguitas, Controverſia ſeu Opinionum Varietas, 


vel Diſcordia oriatur, cujus Deciſio ſeu ſanus et planus intellectus, 
intra octo Dies, a Tempore exorientis emergentis et commotæ Du- 
bitationis computandos, nequiverit inter eos haberi ; tunc Volumus 
ut Partes diſſidentes duos ex Collegio Socios eligant, qui, ita electi, 
quam citò poterit, REVERENDUM EPISCOPUM ELIENSEM pro 
tempore exiſtentem, (in quo finceram fiduciam ponimus, quemq; 
juxta planum, communem, literalem et grammaticalem Senſum et 

ad Dubium prætenſum aptiorem, omnes hujuſmodi Ambiguitates | 


5 interpretaturum, diſſoluturum, declaraturum, arbitramur, ) ubicung; 
intra Regnum Angliz fuerit, adeant; vel ſaltem totam Controver- 


ſiam, in duobus Scriptis, ſui ipſorum Manu aut Notarii Publici Sub- 
{criptione, vel alicujus Sigilli authentici Appoſitione, munitis, eiden 
Reverendo Patri ſignificent. x „ 


Cujus quidem Reverendi Epiſcopi Determinationi, Interpretationi 
et Declarationi, ſuper prædicto Dubio ita ut præfertur diſputato ac ad 
eum delato, faciendis, Magiſtrum Præſidem Socios et cæteros omnes 


dicti Collegii obtemporare Volumus, et cum effectu parere; ſub 
ipſorum debito Juramento Collegio præſtito, et Pœna Amotionis 


perpetuæ à dicto Collegio, ſi contra fecerint, ipſo Facto; Nolentes 


7 quod per Conſuetudinem ullam, aut diuturnum quemlibet Abuſum, 
aut demum Actum aliquem, Verbis aut Intentioni dictorum Statu- 


torum in aliquo derogatur: Illud autem imprimis mandamus, ut 


Juramentorum ſuorum meminerint, atq; noſtram Mentem in ipſis 
Statutis reſpiciant, magis quam aliquem (qui præter Aſſenſum no- 


ſtrum clam irrepſit,) eorundem Statutorum Abuſum. VISIT ATI- 
ONE M autem bujus Cellegij Reverendis in Chriſto Patribus Episcoris 
EL1ENSIBUs, COMMENDAMUS; quibus et conceſſimus cujuſuam idonei 
Praeſentationem, qui fit futurus in hoc Collegio Socius : idoneum au- 
tem intelligimus, qui Qualitates habeat eaſdem quæ deſcribuntur in 
— — — BB EE Rn CERES "LAI 


Hilary lerm 30 Geo. 2. : 


* Statuto de Qualitate Sociorum; eg; enim aum quemtiam RECIPI® P. 1 86. 


Volumus d Collegio ; neminem autem illi præſentent, niſi talem qui 
pro ſuis Meritis hoc Sodalitio dignus fuerit, et cui cum ſtatutis per 
omnia conveniat. 


CHAT. gift, De Viſitatore. 


Nihil adeo bonis Legibus firmari muniriq; poteſt, quin ab iis qui 
licenter vivere et Luxui et Libidini Fræna laxare ſtudent, aliquo 
Fraudis Commento facile queat illudi. Nos igitur Fiducia Benigni- 
tatis Reverendi in Chriſto Patris Epiſcopi Hſionſis qui nunc eſt, ef 
Succeſſorum ſuorum, freti, confiſiq; quod Orthodoxæ Fidei et Rei- 

ublicæ Chriſtanz Zelo hæc noſtra Statuta perpetuis futuris Tempo- 
ribus inviolabiliter, ad Laudem Dei et Honorem Collegii, obſervari 
procurabunt et nitentur; et ea vel eorum aliqua, contra noſtram 
Mentem et ſanctiſſimum piæ Fundatricis Inſtitutum, minime violari 
patientur; ns a . \ 


Statuimus ordinamus et volumus, ut Eypiscoyus ELIENSIS qui pro 
tempore fuerit, QUoTIEs per Magiſtrum et quinque ex Senioribus, 
live per ſeptem Seniores, reluctante Magiſtro, REQUIsITUs fuerit, 
ad Collegium valeat et poſit accedere; Magiſtrum, Præſidem, De- 
canos, Theſaurarios, Socios, Scholares et Diſcipulos Collegii, in 
Eccleſiam ejuſdem convocare ; Collegium tam in Cafite, quam in 
Membris visir ARE; ac de et ſuper omnibus et ſingulis, Statum 
Commodum et Honorem dicti Collegii, Statuta, Magiſtri, Præſidis, 
Decanorum, Theſaurariorum, Soctorum, Diſcipulorum vel Mini- 
ſtrorum Reformationem et Correctionem, concernentibus, diligen- 
ter inquirere ; Juramentum, “ de dicendo Veritatem in Præmiſſis 
„omnibus et ſingulis, ab iiſdem exigere; Crimina, Exceflus, De- 
licta et Negligentias quorumcunq; dicti Collegij, qualitercunq; Com- 
miſſa in ei Viſitatione comperta, ſecundum Criminum, Exceſſuum, 
Delictorum et Negligentiarum Qualitatem et Exigentiam, debite 
funire corrigere vel r. formare, ac JURISDICTIONEM SUAM ORDI- 
 NARIAM, quam volumus et Foc Statuto noſtro ordinamus ad eundem 
Epiſcopum Elienſem et Succeſſores ſuos in perpetuum ſpectare et 
pertinere, in Magiſtrum et Socios dicti Collegij exercere, CATE- 
RAQUe OMNIA ET SINGULA facere et exercere qu ad eorum Cor- 
rettionem et R. formationem ſunt neceſſaria aut quovis modo of portuna ; 
etiam ſi ipſum ad Privationem ſeu Amottonem Magiſtri Præſidis aut 
alterius cujuſcunq; ab Adminiſtratione vel Officio, ſeu ad Amotionem 
alicujus Socii Scholaris vel Diſcipuli ab eo Collegio, (Si tamen hoc 
ipſum Statutum et Ordinationes exigant, ) procedere contingat. Eum 
autem volumus, Viſitatione ſemel incepta atq; inchoati, ut quam 
citò commodè poterit, cauſas omnes dijudicet et determinet, ac Fi- 
. . nem 


Hilary Term 30 Geo. 2. 


*P. 1 87. * nem Viſitationis ſuæ omnind intra quindecim poſt ejus ad Collegium 
Acceſſionem Dies faciat. 


Statuimus inſuper, ut in Viſitationibus Collegij per Reverendum 
Patrem Elienſem Epiſcopum quemcunq; pro tempore exiſtentem, 
nullus Sociorum autScholariumcontra Magiſtrum aut aliquemalium 
illius Collegii quicquam dicat, deponat, detegat, vel denunciet, niſi 

uod verum credat, feu de quo publica Vox et Fama contra eun- 
dem laborat, ſub Pena Violationis Juramenti ab iiſdem Sociis et 
Scholaribus Collegii præſtiti: Et ſuper Exceſſibus vel Delictis in 
Viſitatione et Inquiſitione hujuſmodi, Detecti, denunciati vel accu- 
ſati, (Copijs detectorum et compertorum, nominibuſq; detegentium 
iis minims traditis vel oſtenſis,) ſuper Exceſſibus et Delictis hujuſ- 
modi conftituti coram Domino Elienſi Epiſcopo, ſummariè et de 
plano procedente reſpondeant et eorum quilibet reſpondeat per ſe, 
Correctionem debitam pro iiſdem ſubeant et eorum quilibet ſubeat, 
ſecundbm noſtrarum Ordinationum et Statutorum Exigentiam et 
Tenorem ; ceſſantibus quibuſcunq; Provocationibus, Appellationi- 
bus, Querelis, et aliis Juris et Facti Remediis, per quæ ipſorum et 
cujuſlibet eorundem Correctio et Punitio differri valeat, ſeu alias quo- 
modolibet impediri Si tamen ad Privationem Magiftri, aut Expul- 
ſionem Socij Scholaris vel Diſcipuli agatur, tunc volumus et ſtatui- 
mus ut oſtendantur ei Detecta: Quæ ſi rationabiliter et probabiliter 
evitare et juſtd Defenſione propulſare non poteſt, volumus 
veatur, ſine Appellatione aut ulteriori Remedio. 


ut amo 


Et ſi quæ alia in Membris corrigenda et reformanda fuerint, quæ 
Brevitate Temporis corrigi et reformari non poterunt, ea omnia et 
ſingula Magiſtro in Scriptis tradet : qui, ſecundum Formam et Ex- 
igentiam Statutorum, et in virtute ſanctæ Obedientiæ ac Juramenti 
ſui, ſub Violationis Pena, hujuſmodi corrigenda et reformanda di- 
ligenter et fideliter corrigere et reformare ſtudebit, et tenebitur. 
Diſſolutàq; Viſitatione, pro Eſculentis, Poculentis, Expenſis, Oneri- 
bus, et Procurationibus ratione Viſitationis hujuſmodi debitis, volu- 
mus et ſtatuimus ut Summa pecuniaria, in bonæ Memoriæ Domini 
Jacobi olim Elienſis Epiſcopi Conceſſionibus et Ordinationibus li- 
mitata et declarata, abſq; dilatione qualibet folvatur. Reverendi vero 
Patris Epiſcopi Elienſis cujuſcunq;pro Tempore exiſtentis Conſcien- 
tiam apud altiſſimum oneramus, et in Viſceribus Domini noftri Jeſu 
ny Chriſti hortamur, ut in faciendo et exequendo Præmiſſa, ſecundum 
Apoſtoli Doctrinam * non quærat quæ ſua ſunt, ſed que Jeſu 
« Chriſti”; ſolumq; Deum habens præ Oculis Mentis, Favore, 
Timore, Odio, Prece, aut Pretio, Coloribus aut Occaſionibus poſt 
habitis quibuſcung; Viſitationis, Inquiſitionis, Correctionis, Refor- 
mationis Officium diligenter impendeat, et fideliter in omnibus 
exequatur, ſicut coram Deo, in ejus extremo Judicio, in hoc Caſu 
voluerit reddere Rationem. 


= | His 


* 
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* His igitur dictis Legibus, &c, (ficut in Concluſione Capitis de * P. 188. 


Viſitatore, in Epiſcopi Fiſheri Statutis.) * 


Cu av. 25th. De Modeſtia, et Morum urbanitate. 


Omnes Lites domeſticæ INTRA Collegium et cognoſcantur et di- 
judicentur. Qui forasaliquem in Jus vocaverit, fine Conſenſu Ma- 


giſtri, aut (eo abſente) Præſidis et majoris Partis Seniorum, Collegio 
amoveatur. Diſſentiones inter Socios Diſcipulosve ortæ intra bi- 
duum, ſi fieri poſſit, a Magiſtro, aut (èo abſente) Præſide et octo 


Senioribus, ſedentur: Sin fieri non poſſit, quatuor Socij per diſſen- 


tientes eligendi, cum Magiſtro, aut (eo abſente) Præſide, Litem 
audiant, et cum Æquitate dirimant ; et quam illi omnes, vel Ma- 
giſter (aut fi ille abſit,) Præſes, cum duobus fic electis, Sententiam 


tulerint, in ea conquieſcant diſſentientes: qui ſecùs fecerit, Collegio 


privetur. Lis verò inter Magiſtrum et Socium unum aut plures orta, 
a Præſide et reliquis Senioribus, aut (ſi Præſes unus litigantium ſit) 
a Socio maxime Seniore, qui unus litigantium non fit, et cognoſca- 


tur et (ſi fieri poſſit) tranquilletur: Sin intra biduum hoc fieri non 


poſſit, ad Præpoſitum Collegij Regalis, Magiſtros Collegiorum Trinita- 

tis et Chriſti, per duos Socios utrinq; eligendos, Lis deferatur ; et 
quod duo ex illis ſtatuerint, juxta Formam Statutorum aut Leges 
Regni noſtri, id ratum eſto. Qui non paruerit, Collegio amoveatur. 


„„ 0 6 et 
In the Chapter relating to the Election of the Maſter, | | 


is to be eſteemed as Maſter, Whom the Vis1ToR only ſhall THINK 
FIT to ſet over them: Provided He anſwers to the Statute, in all 


Points, concerning the Quality and Office of Maſter ; And the ſaid 
Viſitor ſhall fignify to the Fellows of the fame College, within 20 
Days from the Day of ſuch Devolution upon Him, by an Inftru- 
ment ſealed with the Seal of his Paſtoral Office, the fame Perſon. 


ſo promoted to the Maſterſhip. | 


In the Chapter relating to the Election of Preſident, Lecturers, 


and other Officers, 


It is ordained, That if the Maſter and Fellows ſhould not agree 
in the Election; And the Maſter ſhould be out of the Kingdom; 
Then He whom the Biſbop of Ely, V1s81TOR of the ſaid College, be- 

5 33 ing 


It is ordained, That if Five of the Fellows, after two Scrutinies 
(to be ended upon the ſame Day) ſhould not agree upon One Per- 
ſon, Then they are to come to the Viſitor of the College ; And He 
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* P. 199.“ ing within the Kingdom, ſball nominate, is to be elected into the 
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Office. 


N. B. By the annexed Foundation, (i. e. the before mentioned 
Foundation of the two Southwell-Fellowſhips,) Some Objects 
of Election were made preferable to others: And Todingtoy s 
Right, upon the Merits, depended upon his being a PREFER- 
AELE Object; whereas Craven was only a general One, But 
the Exception taken to Todington, againſt electing Him into 
the Fellowſhip, though otherwiſe a preferable Obje& within 
Dr. K ton's Deſcriptions, was his being MUTILaTED, and 
thereby excluded, by the Foundation, from being capable to be 
choſen : For that by One of the old Statutes, (prior to Dr. 
Keton's Deed, which refers to them,) it is Ordained “ That 
« the Perſons eligible as Scholars, ſhould be Corpore nullis 

cContagioſis aut incurabilibus Morbis vitioſo, aliaſve deformi 
„ aut MUTILO.” From whence it was inferred that though 
this Clauſe is not indeed repeated as One of the Qualifications 

of a Fellow, yet it mult be fo intended: For the Statutes could 
never mean to require leſs Perfection in the Fellows than in the 
Scholars; ſince the Fellows are expreſly deſcribed as Potiora 
ct ſclidiora Membra Collegij, and are to be elected out of the 
Scholars ; and are conſidered as deſigned for the Miniſtry and 
Holy Orders, into which no deformed or mutilated Perſons 
are admiſſible. 8 5 Se 


The Counſel who ſhewed Cauſe againſt the Prohibition, and 
who argued (at firſt) only from Queen Eſigabeth's Statutes, (for 
| Biſhop Fiſher's were not laid before the Court, till ſome time after- 
wards,) made three Points upon them; vis. | 


iſt. Whether the Biſhop's General Viſitatorial Authority does 
not extend to the Election of Fellows, upon the Orig e e 
„ . | 1 


2d. Whether it extends to this arnexed Foundation. 


3. Whether the Clauſe which gives Direſs upon the Eſtates of 
the College, excluder the into... 
And ſeveral of Queen #/:2abeth's Statutes were read, on Behalt 
of the Viſitor; particularly, the roth (de ambiguis et obſcuris 
interpretandis,) and C. 5ſt. (de Viſitatore,) and alſo C. 2. (de 
Electione Magiſtri.) = . 


Contra, on Behalf of the College, were read and relied on, 


C. 25th. (de Modeſtia &c. C. 13th. (de Electione Sociorum) and 
C. 11th. (de Electione Prefidis). 


N 


Hilary Term 20 Geo. 2. 


* N. B. All theſe were Queen Elizabeth's Statutes : And it was * P. 1 


ſaid by the Counſel for the Viſitor, that though Bfhop Fiſher 
AS ſurviving Executor of Margaret Counteſs of Richmond, 


gave Statutes ; Yet he had no Power, As Executor, to do ſo ; 
and that therefore Rueen Elizabeth afterwards gave reſo Sta- 


tutes. 


Cur'. Let it Hand over till to Morrow: And Let Us have Copies 


of the material Statutes, | in the mean time. 


On Friday the 26th of November 1756, This Motion proceeded. 


And on Behalf of the Viſitatorial Power, it was argued, 1ſt. That 
the Biſhop had a GENERAL Right of Viſitation of the College; which 


iucluded the ELECTION of FELLOWS, as well as other Matters that 


concerned the College; 2dly. That this General Right extends to 


the ANNEXED, as well as to the Original Foundation; and zdly. 
That the Clauſe of DisT RESS, (which had been urged to be a di- 


flint and particular Remedy given by the annexed Foundation, ) did 


NOT exciude the general Right of the Biſhop to viſit. 


Firſt—The original Foundation of the College was upon tees 


Cændition © That the Biſhop of Ely ſhould be Viſitor.” And Dr. 
Keton's Foundation is incorporated with the Original Foundation : 


He was, in Effet, only a Purchaſer of two F ellowthips and two 
Scholarſhips. 


And the new Statutes (of Queen Blizabeth) were ſubſequent to 


Dr. Keto's Foundation: And Dr. K.'s Fellows were Part of the 
College, at the Time when theſe Statutes commend the Viſitation 
of the "Colle g, i. e. of the whole College, to the Biſhops of Ely for 

the Time being. Theſe Statutes conſtantly ſpeak of the Biſhops of 


Ly as General Viſitors of the College at at Time, and already 


ſo; and net as being conſtituted ſo, merely and only By thoſe Sta- 


tutes of Queen Ehaobeth: And his General Viſitatorial Power in- 
cludes the Election of F cllow 8, as well as other Matters. 


The General Viſitor, upon Lay F oundations, is the Founder : : 
Vpon Spiritual F oundations, the Ordinary. 


The general Power of Viſitation of the College i is given to the 
Biſhop of Ely, co nomine of Fi 1/itor,”” 


No oats ſet Form of Words i 18 e to the Appoint- 


ment of a Viſitor. Ftz-Grb. 30 5. Dr. Bentley v. Biſhop of Ely— 


_* Viſtator fit Epiſcopus Elientis,” was the Biſhop's whole Right to 
be general Viſitor of Trinity College. 


Cece. 3 ... And 
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*. 191, * And He is complete Viſitor: And ſuch Power may ceaſe and re- 


vive again. The Caſe of The King v. Biſhop of Cheſter, Warden of 
Mancbeſter College, 2 Strange 797. proves this, 


The late Caſe of Dr. Green v. Dr. Rutherford in Chancery, was 


only a Truſt, given upon another Footing. 


No Objection can ariſe, as to executive Part, from the legiſlative 


Power being reſerved to the Crown. 


Deprivation and Admiſſion of Fellows are incidental and eſſential 


to the General Power of a Viſitor. Sir T. Jones 175. The King v. 


Warden of all Souls College, in Oxford, 


Neither is it any Objection, “ that particular Times and Occaſions 
« of going to the College, are ſtated and ſpecified :” For upon par- 
ticular Gravamens, He may exerciſe the Power of Admiſſion and 
Deprivation, eo nomine as Veſitor. = 


Second Point—The Biſhop's General Viſitatorial Authority ex- 
tends to the ANNEXED Foundation, as well as to the original Foun- 
dation. Both are within the ſame Reaſon :' And theſe ingrafted 
Fellows are to be bound by, and even to {wear to the Statutes then 
in being. And here, No new Statutes are given by the annexed 


Founder: And the Power he reſerved was only to give additional 
Ones conformable to the old Ones. And the Indenture refers, 


throughout, to the Original Foundation : Which is a ſtron g Im- 
plication. In 5 Med, 421. indeed this Point, © Whether the Vi- 
«« ſitor appointed by the Founder, can be extended to the new Fel- 


los“ was doubted. This is called Mr. Jenning's Caſe, of Clare- 
Hall : It was then adjourned, and does not appear ever to have been 


determined. But on 2iſt March 17:7, in the Caſ: of the Attorney 
General, at the Relation of Mapletoft, v. Talbot, (the Caſe of the 
Matter and Fellows of Clare- Hall in Cambridge,) Lord Hardicke 
held “ That the annexed Foundation, where no new Statutes are 


given, muſt fo!low the Original Foundation.” 


Third Point. This Deed giving anther Remedy, viz. by Dis- 


TR ESS, does NOT preclude the V1/itor. It is not ad idem : It is given 


To the Church of Southwell ; NoT to the Party injured in Point of 


Election and Admiſſion. But however, if it nap been given to 
the Party injured, it could not have taken away his Appeal to the 


Viſitor, for Relief: For the One is in Order to obtain Election and 


Admiſſiun; the Other, tor the Profits. The spreirice Relief muſt 


come from the Viſiton: The Diſtreſs would be only for the Delay. 


2 Strange 


Hilary I erm 30 Geo 2. 


* 2 Strange 1061, Middleton et Ux. v. Croft in B. R. (the third and P. 192. 


laſt Queſtion) It was reſolved That the Statute of 7 & 8 V. z. 

did not, by inſlicting a Penalty, take away the Juriſdiction of te 
« Spiritual Court.” The Diſtreſs may be intended, to prevent Col- 
juſſon between the College and the Viſitor ; And as a Method to 
bring the Matter collaterally in Queſtion : For notwithſtanding what 
may be ſaid in the Books, particularly in the Caſe of Philips v. Bury 
Exeter College Caſe,) it would be very difficult to maintain a direct 
Action for ſuch Colluſion. © 


Theſe new Fellowſhips were, by the Deed, to have All the Rights 

of other Fellows. Now one of theſe was a Right of f Appeal. And 
| ſhall the Nomine Pænæ and Clauſe of Diſtreſs given to the Cuurcy 
of Southwell, take away the pisTINCT Rights of the CAN DIDATE, 
and of the BisHoyp ? No: They have a Right to the Remedy; but 
uone to the Penalty ; The Penalty belongs rothe CHURCH of Southawell. 
But F the Penalty had been given To the CanDiDaTE ; Would 
that have DISCHARGED the College's Obligation to perform their 
Contract? And the Reſtriction from going . foras,” does not ex- 
clude the Viſitor, (for He is domeſtic) but it only excludes forenſic 
3 Courts of LAW. 


And the collateral Penalty cannot have the sI PI Remedy : For 
it is not adequate to the Injury; Nay, It is nat even given to the 
PERSON z1jured ; and it is temporary. However, the /ame Perſon - 
may have sEVERAL Remedies. And this is not the firſt Inſtance 
of the preſent Queſtion, in this very College For Mr. Pegg's Caſe 
in 1726 was in Point; and there the College ſubmitted. The Caſe 
was exactly the ſame with the preſent, excepting only that it was 
upon Dr. Beresford's Foundation; which alſo was by Deed, and 
with a Clauſe of Diſtreſs, as this is. His Foundation was likewiſe of 
two Fellowſhips and two Scholarſhips in this College, by Indenture 
tripartite, made 12 February 11 H. 8, between the College, the 
Dean and Chapter of Litchfield, and Himſelf ; in Conſideration of 
400. given by Him to the College: In which Indenture a Forfei- 
ture is fixed; And a Right of Entry into the College-Lands, given 
to the Dean and Chapter of Lzzchield, to diſtrain for it. Mr. Pegg 
was elected. Mr. Burton appealed to the Biſhop of Ely, as Viſitor. 
Mr. Pegg proteſted againſt his Juriſdiction. Civilians and Common 
Lawyers were heard, upon the Point of the Juriſdiction. The Viſitor 
pronounced for his own Juriſdiction ; and afterwards gave Sentence 
for Mr. Burton, the Appellant ; and iſſued his Monition to the Maſ- 
ter Preſident and Six Senior Fellows, to admit Mr. Burton.” This 
Monition was obeyed; and Mr. Burton admitted into the Fellowſhip, 
by the Preſident : By whom a Certificate thereof was duly returned 
to the Viſitor. 2 


The. 
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Hilary Term 30 Geo. 2. 


* P. 193. 


V. Skinner 
483, 484. 


* 


*The Right of Viſitation ariſes from the Common Law; as Ld. 
Ch. J. Holt held in the Caſe of Philips v. Bury: * (though Biſhop 
Stilling fleet ſaid it aroſe from the Canon Law.) There was a Cate 
of this very College, which is reported in 4 Mod. 233. Rex & Re- 


gina v. St. John's College, Cambridge; and Comb. 279. S. C. and 


Skinner 359, 368, 393, 546. 8. C. Where the Court thought they 
ought to ſee that the Law be executed. And another Caſe allo, 


relating to this ſame College, was Dr. Rutherford's Caſe ; which 


was upon a ſpecial Truſt. But the Courts of Juſtice will not inter- 


fere, unleſs the Viſitor abuſes his Power, in exerting it where He 


ought not. 


Then the Counſel for the Biſhop and Mr. 7. dung 2 od AF- 


FIDAVITS, as to Matters of Fact. 


But Lord Mansfie 1d ſaid, This Court cannot enter into the 
MrRITS of the ELECTION: For the Queſtion before Us is 
« Whether the Biſhop of Ely appears to have a Right to judge 
in this Caſe, as Viſitor.” If He has, there is No Ground to 


prohibit : If He has no ſuch Juriſdiction, He ought to be pro- 
hibited. | 


The Counſel who argued for the Prohibition, begun with laying 
down ſome General Haitien As, that Fundatorial Right takes its 


, Riſe from the Property of the Donor; That a Founder may give 


gener al, or par tial, 


Statutes ; That / He does net, the Right of viliting remains in the 
Founder or his Heirs ; That He may appoint a Viſitor, either 


(with Regard to his Fowers,) as He himſelf 
pleaſes; That if He gives him o partial Powers, the Viſitor can- 


not exceed them ; That if the Viſitor ſhould att tempt it, the Court 


will by Prohibition reſtrain the Exceſs of Juriſdiction ; That the 


Court will never refuſe Liberty to declare in Prohibition, wherever 


there is the H Neub?, (in order that the Matter may be ſolemnly 


determined upon Record, and ſo be ſubject to a regular Courſe of 


Appeal; ) That a Viſitatorial Power is not to be interred by ſmp!:- 


cation, but muſt be given by cpr ond direct Words; (as was 


determined by Lord Chancellor King, aſſiſted by two great Judges 


fect: 
lege; but owy Viſitor in ofa Inſtances : And the General 


of the Common Law, in the Caſe of Eden v. Filter „) reported in 


2 Peere Wins. 32 5. the Cate of Birmi gan School.) 


Then they entered upon their Argument, to the G Ef. 
1ſt. The Biſhop of Ely 7s not GENERAL Viſitor of this Col- 


Right of Viſitation in @ / other Inſtances, remains in the (rn. 


This, they ſaid, will appear from the goth, 5 1ſt and 2 5th Chap- 
ters of Queen Elizabeth's Statutes. 


C. Soth. 


Hilary Term 30 Geo. 2. 
* C. Foth. Reſervatd Noz is Poteſtate vel adjiciendi vel minuendi, F. 194: 


ſeu reformandi interpretandi &c. * Cæteris autem oMN1Bus &c, 
inhibentes &c. And immediately after, the Biſhop of Eh is vAR- 
TICULARLY Fbere named, as One of the Perſons prohibited from 
counteracting the Statutes, And it concludes with giving the 


| Biſhop of Ely a Compenſation, wiz. the Nomination of a Fellow; 


who muſt be 7doneus : And the College are appointed to judge of 
the Idoneity ; For it is ſaid, ©* Negue enim alium quempiam recipe 
« yolumus à Collegio.” Indeed the Biſhop is immediately after- 


wards admoniſhed to offer no Other than a proper Perſon : But. 
ſtill the Co/lege arg to be the Judges, even of the Biſhop's own No- 


ſhall be requeſted &c. and He is thereby reſtrained to cloſe his Viſi- 
tation within 15 Days: And there are many particular Powers 


C. 51ſt. (de Viſitatore) gives him Power accedere, only guoties he 


minutely given him; Which exclude the Suppoſition © That He has 


« the General Power... 


C. 2 5th. (de Modeſtia) directs that omnes Lites domeſticæ intra 
Collegium et cognoſcantur et dijudicentur; and orders Expulſion to 
Him qui foras vocaverit &c ; and refers their Domeſtic Diſputes 


to be ſettled either amongſt themſelves, in College; or by the reſi- 
dent Maſters of other Colleges particularly therein named. & 


They denied that in Dr. Bentley's Caſe, the Expreſſion « St 


Viſitator, was the Ground of the Reſolution : (Which Words, 
| however, are not, as they obſerved, in the preſent Caſe.) But in 


that Caſe the Intent of the Crown fully appeared, throughout, to 


give the whole Power to the Biſhop of Ely. Whereas here, the 
Crown reſerves Powers to itſelf, of various Kinds ; and might have 


appointed new Viſitors: But there, on the contrary, the Right was 


perpetually given to the Biſhops of Ely. Here, the Biſhop's Viſita- 


torial Power is /zm:ited and circumſeribed : Whereas a General Viſitor 


might do all that a Founder could do. Here, He cannot viſit ex 
Officio, in lets than 5 Years. a Heh | 


As to Strange 797. The Bithop of Crfter's Caſe, as Warden of 


Mancheſter College—They agreed that in certain Caſes, the Vitita- 


torial Right may be ſuſpended, and revive again. But that Cale, 
they ſaid, was not at all like the preſent Cale. 


As to the Caſe of Dr. Green v. Dr. Rut her ford It was only a 


Conſtruction of a Will, containing a Truſt; which was not an Ob- 
je& of the Viſitatorial Juriſdiction. Beſides, the Point of Judg- 
ment in that Caſe, they ſaid, was with them. N 
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Hilary Term 30 Geo. 2. 


A 


P. 195. 


0 Ante, pa. 
181, Polt. 
196, 


* And this concluded that therefore No Appeal lies to the Biſhop 
of Ely in the preſent Caſe, upon the Foot of its being, in general, 
ONE of the Fellowſhips of this College. 


2dly. Much leſs does it lie in this Caſe of an ANNE ED Fellow- 
ſhip given by a ſubſequent Foundation. The Law will noT imb 
that Dr. Keton's Foundation is ſubject to any other Viſitor than Him- 
ſelf and his Heirs. An 7ngrafted Foundation does not fall under 


the former Powers, 1F the annexed Founder gives other Laws. 


Now this is not a Co-F oundation, but a New Foundation. 


It is not true, That Dr. Keton knew the Biſhop of Ely to be 
% General Viſitor.” On the contrary, the Biſhop was noT ſo, by 


_ Biſhop Fiſber's Statutes : For by thoſe Statutes, the Biſhop had no 


Right to interfere in the * Election of Fellows. And Dr. Keton re- 


ſerved a Power to give Statutes conſiſtent with the Statutes of the 


College: And this Right is either ill ſubſiſting in Dr. Keton's 
Heir; or devolved to the Crown. Now at that Time of Dr. Keton's 
Foundation, the Biſhop of Ely had m0 Right of Viſitation as to the 


Election of Fellows. 


Idly. Here is a Common-Law Redreſs given: Which No 2 


tor can have a Right to diſcuſs. And the Jpecific Remedy is not to 
come from the Biſpop of Ely at leaſt ; Whatever it may be, or from 


whomſoever it is to come. They may go to a proper Juriſdiction, 


for it. And as to the Caſe of Burton v. Pegg, perhaps the Biſhop 


of Ely was appointed Viſitor by Dr. Berisford : Or the Party con- 
cerned might not think proper to oppoſe, or not be able to oppoſe 
the Biſhop's Procceding. However the Submiſſion of the (College 
cannot take away the Rigbr of the Founder, nor the Right of this 


Court ; nor Zive to the Bujpop a Right which He has not in Him. 


3 to 4 Med. 233. Rex et Regina V. The Maſter and Fellows of 
St, John's College, and Sinner 359. Sc. S. C. (Dr. Gower's Cale,) 
and Comberb. 279. S. C. The Return was not the Dictum of He 


College: And ſuch General Terms were out of the Caſe and im- 
proper. And the Caſe of Middleton & Ux' v. Croft is not applicable. 


The Regiſter of Writs, Title Probibitiones, pa. 38. is ſimilar to this 
Caſe, as to the being a Common-Law Contract: Cum placita de 


« annualibus redditibus &c, &c, &c, ad nos et Coronam et Digni- 


tatem noſtram ſpecialiter pertineant &c." 


The Viſitor is hound by the Deed ; And He cannot have any Pre- 
tence to proceed in this Caſe, until the Covenants are broken, and 
the College have incurred the Penalty: And of THIS, the Courts 


of 


Hilary Term 30 Geo. 2. 
*of Common Law are to judge. If both Juriſdictions ſhould proceed * P. 196. 


together, their Determinations may directly claſh—Theretore the 
Common-Law Courts will prohibit Him from proceeding at all. 


Dr. Keton was a PURCHASER of theſe two Fellowſhips : And He 
reſerved a Power of Diſireſs. The Requiſites to his Fellowſhips 
are, being a Clorifter of Southwel!, if, &c; and having Learning, 
and Morals. It the College ſhould fail to chooſe ſuch Perſons, &c, 

they are ſubjected to a Forfeiture ; for which, a Diſtreſs may be 
taken: This is the Sanction annexed ; And this is an adequate Re- 
medy. And upon this Deed, the Chapter of Sauthebell are onl 
Truſtees for the Candidate; And they would be anſwerable to Him. 
And this would ſubject the Matter to the Court of Chancery, as a 
Truſt; and might alſo ſubject it to this Court, as to granting a 
Mandamus to admit him. And therefore, though the Biſhop ſhould 
even be conſidered as general Viſitor of the College, Yet this Court 
would prohibit Him, from proceeding in this particular Affair; or 
at leaſt, give the College Leave to declare in Prohibition. This 
Court will prohibit Juriſdictions who are proceeding without Right; 
although they themſelves cannot, perhaps, give an adequate Remedy. 
However, here, the Founder conſiders the Diſtreſs as an adequate 
Remedy. BE Ay poor Foo rh OT 
They concluded with ſaying that they only deſired Leave to de- 
Clare in Prohibition; not an abſolute Prohibition.” 


Mir. Juſt. Faſter ſaid He had not ſeen Biſhop Fiſher's Statutes ; 
which though now repealed, were yet in Force at the Time of this 
annexed Foundation: And they are ſaid * 70 reſtrain the Biſhop + V. ante. 
from exerciſing any Powers relating to the Election of Fellows. 181 & 195. 
Now THAT may deſerve Conſideration, though theſe Statutes ſhould 
| benow expired: For they were underſtood to be IN FoRce at that 
Time when Dr. Keton made his Foundation. 
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On the Day following (vis. Saturday 27th November 17 56, 
Ld: Mansfield ſaid that upon looking into the Papers left with Him, 
He found it neceſſary, towards coming to a complete Underſtanding 
either of the Statutes or of the Deed, © That the PRIOR Conſtitution 
of the College, antecedent to Both, ſhould be laid before the 
Court; As both the Deed and alſo Queen Eligabeth's Statutes = 
exprefly REFER to this prior Con/titution of the College, and conſe- 
_ quently muſt be (in ſome meaſure) unintelligible and inexplicable, 
unleſs it be alſo known, © WHAT that prior Conſtitution was.” He 
propoſed therefore that the Parties ſhould, in the beſt manner they 
could, lay this Conſtitution before the Court; and that the Cate 
ſhould, be ſpoken to again in the next Term ; not by all the Coun- 
ſel arguing it over again, but by only One Counſel on each Side, 
who thould apply themſelves to /uch Concluſions as might ariſe from 
ſuch prior Conſtitution of the College, and be applicable to Queen 
Elizabeth's Statutes or to the Deed of Covenants. _ 77 85 
1 | 1he 
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Oe Romy 


197: * The Caſe was tis Adjourned till next Term, to be then 


ſpoken to by One Counſel on each Side, on the prior Conſti- 
tution of the College, antecedent to Dr. Ketons annexed Foun- 
dation and Deed, and conſequently to Queen E/zzabeth's Sta- 
tutes likewiſe. 


on this Day (i. e. Thurſday, 3d i 1757,) this Caſe was 
again ſpoken to, by One Counſel on each Side. 


Mr. 2 orke, Solicitor General, on the Part of the Biſhop and Mr. 
T odington, made 3 Queſtions, v2. 


1. Whether the Biſhop 1s not as eee a Vi fat tor, under the 


Old Conſtitution, as under the New. 


2dly. Whether the College are not bound by the 2 of the 


new Satutes. 


adly. Whether Dr. Keton 5 elloꝛuſbips are not bound 2 the Ac- 


ceptance of re new Statutes, as well as the Reft of the College. 


Firſt—He inſiſted that the Biſhop 3 is as extenſive and complete 
a Viſitor under the Old Statutes, as under the New. This he en- 
deavoured to make out, from the Old Statutes of the College. [And 


upon theſe, the Queltion muſt depend. ; 


2 College are bound oy the Arceprane of the New 
Statutes. 


14. Mansfelt—The College will not (moſt undoubtedly,) agitate 
that Queſtion : For if they do, they muſt give up All their 
Livings, &c, and all other Advantages that they claim UNDER 
them. 


Mr. Nartes: on the Part of the College, readily agreed t to this ; 


: ſaying that they ſhould not (certainly) make a Queſtion of this; ba- 1 


ving acted :00 Years UNDER theſe new Statutes. 
Mr. So! icitor General then proceeded to his za Queſtion— 


Thirdly—He inſiſted that Dr. Keton's Fe elloroſhips are bound by the 
New Statutes, as well as the Reſt of the College: For, as He has 24. 
given neco Statutes, theſe Fellowſhips are to be conducted and bound 


by the ordinary Statutes of the College; And the rather, for that 


theſe Fellows enjoy All Privileges, and come into the Seniority, in 


the 2 Manner as the 1 of the F on s do. 
LE rx. 
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Mr. Norton, contrò, — for the College. 


* P. 198. 


This Caſe ſtood over, in Order to ſee hat Was the State of the 


College, at the Time when Dr. Keton's Deed of Covenant was made; 


At which Time, Biſhop Fiſher's Statutes fubſilted. 


The Biſhops of E= were Owners, originally, of the Site of the 


College; And, As Brfhops ef Ely, were ordinary Viſitors of this 


Place: From One or both of which Circumſtances, they might 


poſſibly ſet up a Right of Viſitation. Now Biſhop Fiſber's Statutes 


profeſſedly mean to -obviate any ſuch Pretenſion; and to prevent the 
| Biſhops of Ey from claiming a Right of Viſitation, as General Vi- 
ſitors of the College. Which Poſition Mr. Norton endeavoured to 
prove from Biſhop Fiſher's Statutes. And He ſaid that if the Sta- 
tutes were to be conſtrued otherwiſe, it would occaſion a Claſhing of 


Juriſdictions and the utmoſt Confuſion in the College. As to any | 


Power or Viſitation that the Biſhops of Ely may have af common 
Law, He ſaid He did not mean to diſpute hat, with them: But as 
to the Claim of a GENERAL Viſitatorial Power over the College, 
He prayed Leave to declare in Prohibition; that it might be ſolemn- 
ly determined upon Record, and that each Side might have an 


Opportynity of appealing elſewhere, if diſſatisfied with the Deter- 


mination of the Court. 


He ſtron gly contended, That it was premature, to determine # now, 


Whether the Biſhop of Ely had Juriſdiction ;” That there ought 
to be a Rule for the Plaintiffs to declare; That ſuch was the Courſe 


of the Court, and it had not been uſual to examine the Matter upon 


ſhewing Cauſe: Aſter a Declaration in Prohibition, the whole 


would appear upon Record, be ſolemnly judged, and the Jadgment 
might be reviewed upon a Writ of Error. 


Lord Mangel- the Party who applies for a Prohibition has 


a Right to declare, though the Court ſhould ſee no Ground for the 


Motion; A Rule to thew Cauſe why the Prohibition ſhould 


not be granted.“ is to no Purpoſe and Hearing Counſel upon On 


the Sufficiency of that Cauſe i is Ti ime e 


When the Matter ſeems doubtful to the Com: upon a Queſtion 


of Fact or Law, the Plaintiff has Leave to declare; that the Parties 


may have the Fact properly tried by a Jury, or the Law ſolemnly 
conſidered, as in a Caule, 


When the Court is clearly of Opinion that there in ſufficient 


Ground for the Prohibition, the Defendant has a Right to put the 
Plaintiff to declare; that his Juriſdiction may not be taken from 


3 E We 


him, in a ſummary Way, where no Writ of Error will le. But 7 


bo — eee 
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if the Court be clearly of Opinion That there is no Ground for a 
Prohibition, It ought to be denied, without putting the Defendant 
to Expence, and delaying, in the mean Time, the Exerciſe of what 
appears to them a /awful Juriſdiction. 


This Denial is not concluſive. to the Plaintiff. JF there is 0 Ju- 
riſdiction, the Sentence will be a Nulty ; and upon any Attempt to 
execute or inforce it, the whole may be tried in an Action. The 


Dlaintiff may alſo apply to any other Court in Ve tans for 
a Prohibition ; and take their Opinion. 


If, in Caſes of this kind, the Court ſhould too. eaſily vield to 


hang up the Matter, by letting the Plaintiff declare in Prohibition; Y 
Redreſs would come too late, and coſt too much. 


I was very deſirous, as there is no Fact diſputed, to go fully i into 


the Argument now; and if I ſaw no Ground to doubt of the Bithop's 


Juriſdiction as Viſitor, to ſtop unneceſſary Delay, Vexation, and 


Expence. 


The Subect- Matter of the Complaint to the Viſitor is a Com- 


| petition for preſent Maintenance and Education ; upon an Eleemo- _ 
1ynary Foundation: The Cauſe of the Contention is a controverted 
Election; which is too apt to engage and animate the Electors. 


An Compadlion to the Candidates: and for the Peace of this lear- | 


ned Body; the Diſpute ought not to be ſuffered to continue longer 
than is abſolutely unavoidable. 


if the Plaintiff might, as of Right, Jeans to declare in Prohi- 


bition, the Conſoquences would be fatal, in both Univerſities. The 
College, as here, (i. e. the Majority which determines the Body,) 


wou'd ſupport the Election they had made, and may caſily keep the 


' Viſitor off for Years ; their public Stock would be applied to defray 


tne Charge: In the mean Time, Elections of new fellows. might 
come on; their Validity might depend upon the Rights in Diſpute ; 
the Election of Maſters might come on;. Great Abuſes, in ſuch a 
State of Confuſion, would naturally creep in; Diſcipline could not 
be kept up; Inteſtine Heats and Divitions would counteract the 
hole Intention of the Founder. The Reaſon of a Viſiter would be 


delt royed. Ele is appointed and made abfolute upon his Principle, 


That, in theſe Societies, Error of Judgment, the Chance of Par- 
80 tiality > Or Injuſtice, is a % Evil than the Duration of Conten- 


© tion: Eüt if, by diiputing His Juriſdiction without Ground, 
Iis Exerciſe of it may be protracted as long as a Cauſe can be kept 
up for Delay, by Parties who do not regard the Coſts, The Mem- 
bers of every College in both Univerſities who complain of an in- 
jury 
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jury done, muſt be ſubjected to both Inconveniences ; iſt. To the 
135 s Delay, in the moſt deliberate Method of judicial Proceeding ; 
and, at laſt, To the Award of an abſolute Judge, in the moſt 
ſummary Method of Trial. 


If We are clear that the Biſhop has Juriſdiction, We mould do 


* P. 200. 


Injuſtice in the Preſent Caſe, and ſet a bad Precedent for keeping up 


Groundleſs Strife, if We did not diſcharge the Rule. And therefore 


I think, the Merits ſhould be fully gone into now. 
As to the Merits — 
The i Queſtion is Whether the Biſhop of Ely is Viſitor of 


4 Fk. John s College, as to the EI ECTION of Fell,nes and other 
Officers: (For so is the Suggeſtion; where the Averment is 


That He is not Viſitor zu THAT Ręſpect; And the Maſter and 


Senior Fellows make the bo ey ) 


The 2d Queſtion is, Whether, cappofing Him to have this 
% Power, as to the Fellows of the Ox Foundation, He has alſo 


« the ite Power, as to Fellows of this NEW ANNEXED Foundation 


<6 of Dr. Keton 6. 


The Viſitatorial Power, if properly exerciſed, without Expence 


or Delay, is wfeful and conventent to Colleges. However, (be that 


as it may,) We muſt take it, as it is now eftab/iſhed by Law: And 
it is NOW ſettled and eſtabliſhed, (ſince the Caſe of * Philips and 
Bury in Dom. Proc.) * That the Jur iſdiction of the V iſitor is 
= Jammary and without e from i it. 


VIZ. AS they are Cor pordtions, and as mey are Eleemoſynary. 


As e They are the Creatures of the Pd; He 
may delegate his Power, either generally, or ſpecially; He may pre- 
{cribe particular Modes and Manners, as to the Exerciſe of Part 
of it. If he makes a Generel Viſitor, (as by the general Words 


1 Mod. 
106. | 


Skinner 447. 


Show. P. C. 


. e. 
Theſe F e of Colleges are to be conſidered in #209 Views, 


Viſitator /it,”) the Perſon fo conſtituted has all incidental Power: 
But he may be reſtramed as ro PARTICULAR Hiſtances. The Foun- 


der may appoint a /pectal Viſitor for 2 particular Purpoſe, and no 
farther. The Founder may make a general Viſitor; And yet ap- 


point an inferior particular Power, to be executed without going to 


the Viſitor in the firſt Inſtance, 


No rechical preciſe Form of Words is neceſſary for the Appoint- 
ment of either General or Special Viſitor. In a Caſe before Lord 
Hardwicke, on 21ſt March 747. 80 General v. Talbot, in 
2 Chancery, 
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* P. 201. * Chancery. «© The Chancellor of the Unizerlity: was held to be 
© general Viſitor of Clare Hall, without expreſs Words of Appoint- 
ment: But it was inplied, from various Branches of the Viſitatorial 
Power being expreſsly given to Him; from his having the Interpre- 
tation of the Statutes; and from an expreſs Excluſion of the Foun- 
der's Heir.“ Therefore it muſt be collected from the whole Pur- 
_wview of the Statutes conſidered together, „ WHaT Power the 
80 Founder MEANT to give to the Viſitor.“ 


Under theſe general Rules, I will now conſider the preſent Cale, 
as it ſtands upon the Statutes of this College. 


The Foundation of this College i is to be taken (as to Hie Que- 
ſtion) from the Statutes of Queen Elizabeth: Which are the now 
governing Conſtitution of this College. Theſe Statutes reſerve to 
the Crown the Leg//latrve Power: So that the Caſe of ALTERING 
the Statutes is certainly excepted; if ſuch Power be included in the 
Office of Viſitor. But where a Body of Statutes has been given by 
the Founder, I ſhould doubt extremely, Whether a Vititor can 
alter thoſe Statutes, or give new Laws :” (Whatever may have 
been the Notion. i in former Times. ) 


ALL OTHER Viſitatorial Power! is given to the Biſhop of Eh, by 
the Statutes; and principally by the 2d Chap. De Electione Ma- 
giſtri, the 5oth, De ambiguis interpretandis, And the 5 i ſt De Vi- 
 litatore ; (For the Reſt of the Statutes are leſs clear and explicit 
than theſe are, as to the Proof of this Point. ) 


His Lordſhip then went Winne) through theſe three Statutes, 
and ſhewed that they gave the Biſhop of Ely the general Power of 
| Viſitation :- Which He /peczfed in many Inſtances, and particularly 
in the Words, J Yitationem hujus Collegi) Epiicopis Elienſibus 


1 onnendamus. 


In the Caſe of Green v. Ruthor het, in hes, 23d May 1750, 

Upon ſo much of theſe Statutes as was hen ſhewn, Ld. 1 

gave his Opinion, * That the Biſhop of Ely was general Viſitor of 

this College; but that He could t make new Statutes; and if 

He ſhould attempt it, the Juriſdiction would devoſve to the 
Keing's Courts, as in the King v. Biſbop of Cheſter, the Caſe of 

*V 2 Strange ©* Mancheſter College, Paſch. the 1it of his Preſent Majeſty.” 
797. 
es More Statutes are now 3 but nothing ariſes from them, to 


vary this Conſtruction. 


Nothing appears upon the old F oundation or the other Statutes, 
to impeach this Conſtruction. 


The 
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* The Viſitatorial Power is almoſt as ſtrongly given Him by the“ P. 202. 
old Statutes, as by the new: The Difference is, that in the new 
Statutes the Ambiguous Clauſe in Reſtraint of the Biſhop's Power, 
towards the End of the old Statute de Viſitatore, is * omitted. * V. ante 


188. com- 
pared with 


What is there ſaid does not reſtrain the Power of the Biſhop of 181, 
Ely, ſo ſtrongly as may at firſt Sight appear. 


The Meaning of the Proviſion ſeems to be, that he ſhall claim 
no Right as @ Co-Founder, though he was Owner of the Site; but 
only act as in other Colleges, where he is not Founder. And in 
Colleges where He is not Founder, He may act under Powers of 
Viſitation delegated to Him. However; be the Meaning as it may, 
this Clauſe is Zofa/ly omitted in Queen Eligabeth's Statutes. 


This is not the Caſe of Expul/ion ; where the Maſter and fone »y, ante 131, 
ſenior Fellows are to * conſent. The Power of judging and giving 
Relief upon Complaints and Appeals, 1s incident to the Office of Ge- 
neral Viſitor : And if this Cate related to one of the / F ellowſhips, | 
the Statutes have laid the Viſitor under no Reſtraint, as to the Mode 
and Manner of exerciing it. 


As General Viſitor therefore of this College (which I think clearly 
the Biſhop is,) He would certainly have Juriſdiction, if this Ap- 
peal related to One of the / Fellowſhips. Which brings me to the 


Second Point“ Whether the Viſitor of an 9/d Foundation, has 
« the /ke Power and Juriſdiction over a NEW ANNEXED F ounda- 
c tion, 28 he has over the Old One.“ 


It is a Queſtion of Extent and Conſequence. 


In this College, there are 32 Original F cllowſhips; and 27, upon 


annexed Fe oundations. 


I find that the General Method of ingrafting Fellowſhips is hy 
Indenture and awith a Clauſe of Diſtreſs. I apprehend that this 
Method took its riſe from the old Tenures by Divine Service, _ 
differ ſomewhat from Tenures in Frank Almoigne ;) where the Do- 
nor had a Power of Diſtreſs, of Common Right, when the Ser- 
vice was certain. (But this is only a Conjecture.) 


I have procured Information, concernin g moſt of the Colleges in 
Oxford and Cambriage; And I find that mt of the OLD C olleges, 
in th Univeriities, conſiſt and are made up, (leſs or more,) of 
INGRAFTED Fellowſhips; and mgrafted BY INDENTURES, too: 
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* And all theſe are confidered as PART of the old Body; Untle 7 there 
be any particular Exception, by the Terms of the new Foundation. 


There was a Caſe (6th Fuly 1740, ) of Univerſity College in Ox- 
ord (founded by King Alfred;) where Mu. of Durham afterwards 


founded two F llowihips, * de proximis Dunelmiæ Partibus.” A 


Complaint was made to My Lord Chancellor, as GENERAL Viſitor 
of the College in Right of the King: And it was determined again/t 
the College. Yet M. of Durham had in that Caſe, given No Sta- 


lutes Himſelf: But theſe mgrafted Fellowſhips were conſidered as 
tubject to the general Viſitor of the o/d Foundation. In that Capa- 


city, Lord Hardwicke took Cognizance : And the College never 
made any Objection. 


In the Caſe of the ; Attorney General v. Talbot, which 1 menti- 


oned before, The Counteſs of Clare was Foundreſs of Clare- Ell. 


One Freeman annexed 2 Fellowſhips by Indenture, (I don't obſerve 


there is any Clauſe of diſtreſs in it.) The Conteſt was for one of 


theſfe TORS Lord Hardwicke held © That the Queſtion be- 
*« longed to th e general Vititor of the College; that new Fellow- 
60 ſhips ingrafted muſt be ſubject to the Juriſdiction and e 


5 exerciſed over the original F oundation.“ 


In the Caſe of Dr. "Green V. Rutherforth & al. (which 1 menti- 


oned before,) both Lord Hard:vicke and Sir J. Strange expreſsly 


laid it down, * That zero mgrafted Fellowſhips, if no Statutes were 
given by the Founders of them, mult follow the original Foun- 


"ME dation, and be ſubject to the Jae Diſciplins and Judicature. 


I am Klit that, upon mature Reflection, the College would 
tretable at the Conſequence of leaving every Election into any of theſe 


ingrafted Fellowihips, or any other Diſputes concerning them, open 


to "Courts 0 Law, and the Expence and Delay attending Suits in 
them. 


I think Aadly: that Dr. Ketcr did So confeder and intend *©* that 


d his 'neW- an annexed Foundation SHOULD BE aul ec to the old 


« Statutes and Conſtitution of the College, in Caſe he Himſelf 


„„ thould happen to die without making any Ordinance by Will 


„ or otherwiſe.” Theſe Fellows of his Foundation are to be elected 


2 the other F 2 and at the Time limited by the Statutes. They 


are to enjoy the ſame Liberties, Ec, as the other Fellows. The 
Oath they were to take during the Life of Dr. Keton, ** to obey 
« ſich Statutes and Ordinances as ſhould be made by Him,” 
is qualified with this Reſtriction, «© Jo that the ſaid Statutes 
40 ſhould be conformable with the Statutes of the Foundreſs of _ 

2 « {1c 
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4 & ſaid College”: Which neceſſarily implies that they were, in the * P. 204. 


firſt Place, to obey the Statutes of the Foundreſs of the College. 
(He explained this, by many other Paſſages in the ſaid Indenture.) 


Beſides, Eo Nouixx, the ingraſted Fellow becomes ſubject and 


liable to the Juriſdiction of the Viſitor over the Fellows of the Col- 


lege. Theſe grafted Fellows are exactly the fame as all the R 


of the Fellows, except as to the Money ariſing to them from the 
New Foundation; and are intitled to a// the like Previleges as the 
 Old-Founaation F ellows are intitled to. 


The Objection to the Biſhop' s Right of viſiting in the preſent 


Caſe, ariſes from the Power of Diſtreſs here given for the Forfei- 


ture, in Caſe the College do not obſerve certain Terms which are 
preſcribed to them. 


But ſeveral other ingrafted Fellowſhips « are juſt in the ſame Situ 
tion: And therefore it would go a great way, (in Point of Conſe- 


quence,) if, upon this Ground, We were to determine them NoT 7 


be Part of the old Foundation. 


Theſe are Proviſions DIVERSO InTuiTU. And indeed the Di- 


fires would be a very INADEQUATE Remedy, to the Perſon injured: 
Nor is it even given To the Perſon injured, but to other Perſons. So 


that it is manifeſt, that this Clauſe of Diſtreſs, given to the Church 


of Southavell, ought 1 not to take away the SPECIFIC Remedy from the 
PERSON INJURED, | 


It ſeems to me very clear, that the Biſhop i is zs much Judge of 
this Complaint, as if it related to One of the O F ellowſhips: And 
if it related to One of the Old Fellowſhips, I think the Juriſdiction : 


oi the Biſhop, as Viſitor, me? evident. Therefore I am of Opinion, 


that the Cauſe thewn againſt this Rule is ſufncient; ; and 1t ought | 


to be diſcharged. 


Mr. Juſt. Den! jn concurred, in the whole, with Lord Mansfeld eld : 


He thought clearly; That the Biſhop of Ely was General Vids: 


except in the Inſtances particularly excepted. 


No particular e Words are neceſſary to create a Viſitor. 
And ſo was the Opinion of the Court, in Dr. Snape's Caſe H. 2. 
G.2. B. R. as well as in the Cale of Philipps v. Bury. And the 
main Bulineſs of a Viſitor, is to interpret the Statutes, 


Now 
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* Now this Deed, 10 with a Clauſe of Diftreſs, cannot take 
away the Authority of the Viſitor: It is for another Purpoſe. And 
Dr. Keton never meant to exclude his Scholars and Fellows from the 


| Benefit of an Appeal, which the other Fellows of the College enjoyed. 


And his Fellows are ſworn fo obſerve ALL the Statutes of the College. 


The Diſtreſs is very little more than the Form of the Conveyance; 


And it is given to the Church of Southwell too: But ſurely it is not 


an ADEQUATE Satigfaclion To the REJECTED Fellow, who has a 
Right to be elected into the F OO 


The Viſitor has a Right to the interpretation of the Statutes ; 
And the ingratted Fellow has a Right to appeal to Him; And the 


Clauſe of Diſtreſs does not fake it way from Him. And there is 


no manner of Reaſon why the ingrafted Fellow ſhould not t have the 
fame Prroileges, as the other F ellows have. 


J am fo clear about this Matter, that I think there is no Reaſon 
for ſuffering the Party applying for the Prohibition to declare in 
Prohibition: But the Rule ought to be 4% ſcvarged. 


Mr. Juſt. F ofter alſo concurred. | 
He took particular Notice of the zoth Chapter of Queen Eliva- 


beth's Statutes, about interpreting what might be ambiguous or 
obſcure. Which Statute, he agreed, does reſerve to the Queen a 


Power to add or diminiſh, reform, interpret, declare, change, alter 
or Apen &c: But the Doc TRINALIS Expaſitio is expreſsly given 


185. 


to the Biſhop of Bly, in the very fame Statute; and the College are 


thereby 1njoined, 0 virtue of their Oath, and under Penalty of 
perpetual Amotion, to “ obey his Determiation, Interpretation, 


and Declaration. 


He Sand ba 1 He had no Hout that the Cineval Power of 


Viſitation 75 g1ven to the Bithop: And He ti1d, He ſaw no Incon- 


oe N. B. Mr. 
Ju. ice H Una 
Vas not pre- 
{ent at any 
one Part of 
tlas Motion; 
being enga- 
ged in the 
Court ot 
Chancery 
during the 
whole of it. 


ſiſtency in the Statutes. As to the Clauſe of Dijtreſs—That would 


give no Sort of adepuate Satigſadion to this REJECTED Pellow; who 
comes for a ſpecific Remedy for the Injury done to him. Therefore 
He declared his Concurrence with Lord Mansfield and Mr. Juſt. 
Deuiſon. | | | 
And Per Car. * . 
The RULE was DISCHARGED. 


Earl 
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* Earl of Bath ver/. Abney, Spinſter. 


Caſe out of Chancery, for the Opinion of this Court. 


The Queſtion was, Whether an Executor of a Copynor Der 
for a TERM OF YEARS, Was obliged to be admzted; (and, conſe- 
quently, liable to pay 4 Fine upon ſuch Admittance.) 


The Manor in which the Lands lay, was Stole Newington, in 
Middleſex; the Defendant, Mrs. Abney, is Lady of this Manor; the 


* P. 206. 


Friday, 4th 
February 


1757. 


Premiſſes demiſed, were 60 Acres of Meadow, let at 12 5 per 


Annum. 


The State af the Caſe was pretty long and at: but the 
Queſtion was ſhort; v/z. © Whether an ExEcuToR of a Tenant 
for YEARS, coming into the Copyhold, as a Chattel Real, under 

« his Teſtator's Will, is obliged to be admitted. (For the Coun- 


ſel for the Plaintiff, acknowledged that the being liable to a Fine 
would conſequentzally follow a Neceſſity of Admittance: That is to 
ſay, they admitted that f he was compellable to come in and be ad- 


mitted, he would alſo be e to pay a F ine.) 


The full state of the Caſe was in Subſtance this— 


That EHary Guy being ſeiſed in {Boa of bo Aces of Meadow i in 
the Manor of Stoke Newington, let at 1251. per Annum, the ſaid 
Henry Guy ſurrendered the ſame to the Uſe of his Will: And having 


ſo ſurrendered (in a proper Manner) to the Uſe of his Will, He 


died ſeiſed in Fee; Having firſt duly made his Will and thereby 
deviſed to John Taylour and Arthur Lake their Executors and Admi- 
niſtrators for 99 Years, if three Perſons (in his ſaid Will named) or 


any of them ſhould fo long live; upon ſeveral Truſts, vi. firſt, to 
the Uſe of the preſent Earl of Bath, for Life; then to his Iſſue Male, 
(vis. firſt an dother Sons, &c.) in Strict Settlement; then in the like 


Manner, to the uſe of the Earl's Brother, General Pulteney; then 
to the late Mr. Daniel Pulteney, i in like Manner; then to the Uſe 


of the Earl of Bath in Fee. And after the Death of the ſaid Teſta- 
tor, the ſaid Taylour and Lake, the Truſtees, claimed to be admitted 
according to the Tenor of the Will; [V. poſt. 213.] and were 
thereupon admitted according to the is of the ſaid Manor; 


did Fealty ; and paid a Fine 72 280 27. to the then Lord of the Manor, 
on ſuch Admittance. 


632 — Ha 
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P. 207. * One of the three Lives is ſince dead; the other two, living; And 


both of the ſaid two Leſſees, John Taylour and Arthur Lage are 
dead; but John Taylour ſurvived Lake. Taylour, the ſurviving, 
(but now deceaſed) Leſſee, appointed Dr. John Taylour and Ano- 
ther Perſon his Executors; and Dr. Taylour is now the ſurviving 
Executor of John Taylour, the Original and Surviving Co-Leſſee. 


Mrs. Abney is now Lady of the Manor. 


It did not appear to the Lord or Lady of the Manor, that the 
Leſſees, Taylour and Lake, were dead, till 1752: When this Fact 
was found by the Homage. 2 


Then the Executor of the Survivor, (Which was Dr. John Tay- 
our, the ſurviving Executor of the ſaid Fohn Taylour the original 
Co-Leſſee) was ſummoned to come in, and be admitted; the Jury 
having found that the original Leſſees were both dead: And Pro- 
clamations iſſued Sc. [N. B. The Proclamation was for the Heir 
of Taylour or other Perſon claiming &c, to come in &c.] 


It is ſtated, that the General Cuſtom of the Manor is, to grant 
the Copyholds for Life, or in Fee; and that No oTutR Inftance 
of a Grant for YEARS, beſides the preſent Inſtance (now before 
the Court,) has been known in the ſaid Manor of Stoke-Newington. 


I) he Caſe further ſtates, that Fines have been uſually paid upon . 
Admiſſion ; And that the uſual Rate of ſuch Fines has been 1 and : 

Years improved Rent of the Premiſſes to which the Tenant is ad- 

mitted. EN h ; 3B 


And by the Uſage of this Manor, the Fine uſually taken for 
two Lives, is as much and half as much, as the Fine for one Life: 
And the Fine uſually taken for three Lives, is as much and half as 
much, as the Fine for two Lives. ils WoW es ods on 


The two Queſtions made upon this Caſe, and ſent to this Court 
for their Opinion upon them, were 1ſt. Whether the ſurviving 
Executor of John Taylour (the Surviving Truſtee of the Term for 
99 Years) ought to come in, To BE ADMITTED Tenant of the 
Copyhold Premiſſes in Queſtion : 2dly. In Caſe he ought, then 
Whether the Lady of the Manor will be intitled to any Fix E upon 
-fuch Admittinee one ummm 


This Caſe was twice ſpoken to, in this Court: firſt, on T; eſtoy 
18th May 1756, by Mr. Pratt for the Plaintiff, and Mr. Sewe!l 
for the Defendant ; and a ſecond Time, on Friday 4th Feb. 1757, 

. | N 
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dant. 


And the two Queſtions being reduced into one, as is abovemen- 
tioned, (it being agreed © that if the Executor was compellable to 
be admitted, he would conſequently be liable to a Fine:“) 


It was argued on the part of the Plaintiff, the Earl of Bath, That 
the Fine becomes due to the Lord (or Lady) of the Manor, upon 


every Change of the ESTATE ; not upon the Change of the TENANT, 
where there is 20 Change of the Eſtate. On 


For where there are ſeveral Remainders, to ſeveral Perſons, the 
Admiſſion of the F1RST Taker is the Admiſſion of tvery Perſon in 


| Remainder. 4 Co. 22. b. Copybold Caſes; and 4 Co. 23. 4. Caſe the 


6th. Cro. Elig. 504. Gyppyn v. Bunney. Kitchin 1 22. 


And here, Taylour and Lake were admitted according to the 7 enor 
of their Teſtator's Will: Which muſt have been to the whole Eftate 


comprized in the Will. And therefore the Fine muſt have been 


proportionable to the Value of the whole Term of 99 Years: And tis 


againſt Conſcience that the Executor of the deceaſed Leſſee ſhould 
pay another Fine for the ſame Eſtate. Neither is He compellable to £7 


come in and be admitted afreſh; it being the ſame Eftate, 


And that 10 freſh Admittance is neceſſary, nor any farther Fine 
payable, appears from the Caſe of Dell v. Higden in Moore 358. 


35 
and the Caſe Tiping v. Bunning, Moore 465. In both which Caſes 


it was holden and reſolved © that the Admittance of a Tenant for 


Life, of a Copyhold, is an Admittance of Him in Remainder ; 
«© and that no new Fine is due from him in Remainder;” And 
in Cro. Eliz. 504. Gyppyn v. Bunney (which is S. C. with Moore 
465.) Popham 85 Fenner held accordingly; and that, becauſe 
ne Eſtate in Law: And they held that oN LVM One 


They have but 72 
Fine is due; which the firſt Taker ſhall pay. 


In 3 Fav. 308; The Caſe of Barnes v. Corke—Tr. 1 W. G. M. in 


C. B. It came directly in queſtion; And Ld. Cotes Didtum in 4 Rep. 


23 4. was taken into Conſideration, and explained to be reſtrained 
to SPECIAL Cuſtoms only: But the general Principle of Law was 


ſettled to be, That No Fine is due to the Lord, from the Remain- 
« der-Man, 3thout a ſpecial Cuſtom for it.” 1 


And the Reaſon is, (as Popham faid, in the Caſe of Gyppyn v. 
Bunney,) „ becauſe Both have but one Eſtate in Law, And the 
Lord has already admitted to the 2 ,je Which Reaſoning is 


quite applicable to the preſent Cale. 


If 


* by Mr. Norton for the Plaintiff, and Mr. Gould for the Defen- * P. 208. 
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* P, 209. 


a 
—— 


If a Copyholder in Fee grants his Copyhold upon Condition, and 
enters for the Condition broken; There ſhall be no freſh Admit- 
tance, nor Fine: becauſe he is in flatu quo prius. Coke's Compleat 
Copyholder 8 56. So, if there be two Joint-tenants, and one die; 


the Survivor needs no Admittance, nor ſhall pay a Fine. ibidem. 


So the Widow of a Copyholder, for her Cuſtomary Free-bench : 


Becauſe 'tis Part of the Old Eſtate, and is caſt upon Her and veſted 
by Law. 


So it is alſo in Dower, and Tenancy by Curteſy ; ; though there 


a new Tenant intervenes. 


Ny 29. Rennington v. Cole, | is full in Point. Alſo Hutton 18. 
Yurden v. Stone, S. C. Hob. 181. Howard againſt Bartlet S. P. 
2 Danv. 184. Title Copybold, Letter M. pl. I. in Point. Cro. Fac. 
573. Waldoev. Frances Brilet Wid. S. C. with Hob. 18 1. [but not 


this ſame Point.] 2 Ro. Rep. 178. Walter v. Bartlet, S. C. It is 


conſidered only as an Excreſcence out of the Original Eſtate, by Ld. 
Hobart, pa. 181. And an Executor of a Copyholder for Years is 
within the ſame Reaſon For 'tis only the Old Eftate continued. 


But the Caſe of DEscENTS may be objected : For there the Es- 
TATE is the Jame Only the Tenant altered. 


Now: it may be difficult to enter into the true Reaſon of this. 


1 But it may be conſidered as a Change of Eftate; and as a new 


: Grant: The Lord gave anew Admittance, a new Grant. 


But perhaps that Cale of Deſcents . 1 an Exception from the 
General Rule. 


There are ſeveral Caſes in Point, for the Plaintiff: And no Au— 


thority agaianſt Him, except We/t7r's Opinion in Dedicott's Caſe. 


Deaicott's Caſe itſelf, in 3 Leon. 9. is moſt expreſs in Point: And 


Dyer 251. is S. C. But Dyer does not mention this Point at all.] 
The Wife's Intereſt was there a Chattel-Intereſt; And She was to 


have it for 16 Years: And her iecond Huſband, who ſurvived her, 
had it as her Aſſignee, without paying any Fine, or being admitted. 
And in 3 Leon. . Brown: and Dyer put the very preſent Calc in 


Terms, of an Executor of a Copyholder for Years ; and agree that 
He ſhall have the Term <077hour Admittance. And the Cale ot 


Otlery Monaſtery, in 1 Leon. 4. and 4 Leon. 118. S. C. (tee 
printed, verbatim alike, almoſt,) ations a Determination of the 
preſent Queſtion, in Point: Agrecable to which, is another Repor” 

of it, called Heydon's Cate, in More 128. TO Egerton, in his 
Argument, of that Caſe of Otlery vouches a Caſe as determined 


4 111 


; Hilary Term 30 Geo. . 


* jn 8 Eliz. in C. B: Which Caſe is expreſly in Point with Us. But * P. 210. 


the Caſe itſelf, of 8 Elis. in C. B. which he fo cites, is not to be 
found. 2 Danv. 190. Letter V, mentions S. C. Sheppard's Court- 
Keeper's Guide, 5th Edit. pa. 136. And Calthrop's Readings on Copy- 
holds, 24 Edit. pa. 67. is expreſs in Point: And fo again, in Pa. 
72. Tenant in Dower and Freebench. Tenures 272, . 
cordingly: (the Book of Tenures that has no Name to it.) And 
Comberbach 4a 5. expreſs ** that the Executors of a Termor for 
* Years of a Copyhold ſhall pay 20 Fine for Admittance.” _ 


They faid that the Caſe of Dell v. Higden in Moore 458. was 
but a looſe Note: And Cro. Eliz. 372. which is a Report of the 
very ſame Caſe, does not mention any fuch Queſtion in it. 


And as to what was cited out of the Caſe of Gyppyn v. Bunney, 
Co. Elig. 504. and Moore 465. They ſaid it was no more than a 


Dictum of Popham's. | | 


Then, if the Executor is not obliged to be admitted, No Fine is 
due: For no Fine is due, BUT UPoN Admittance. N 


But the Inconvenience may be objected, That 1 q my be 
« ſtripped of his Inheritance, by Copyholder's ſurrendering for long 


Terms (as even for a Term of 1000 Years:”) And fo the Lord 


might loſe his Fines. 


But 1ſt. This Inconvenience does not really exiſt at preſent : 


And 2dly. The Lord might in ſuch Caſe refuſe to admit; And 


could not be forced to it, either in Law, or Equity. 


2 Bull. 336. Foorde v. Hoſkins proves ec that the Copyholder can- 
<* not bring an Action at Law. [It is a molt expreſs Determina- 


tion in Point. ] 


And in Equity, they would not affiſt the Copyholder in ſuch an 


Attempt. Comberb. 445. 


The preſent Caſe ic a Leak to Two Perſons, for 99 Years, deter- 
minable upon 3 Lives: In which, the Fine might eaſily, in Fact, 


be ſettled by a proportional Computation, if it could be done by Lau. 
The Copyholder derives his Eſtate, not from the Lord, but from 


the Cu/tom of the Manor: For a Lord who is only Tenant for Life, 
may admit in Fee. , 


And that the Lord would net be bound, either in Law or Equity, 
to admit, upon a Surrender by a Copyholder in Fee, for 1000 
, 0h Fears; 
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4 P. 211. * Years z Comberb. 44 5. * expreſly proves: And alſo proves That 
ein ſuch a Caſe, an Executor ſhall pay NO Fine for Admittance:” 
Which, it muſt be ſuppoſed, was taken down by the Reporter, as 
Lord Holt's Opinion. [* This is no part of the Caſe of Sanatwell v. 
Sandwell; but manifeſtly, a quite diſtinct Caſe ; probably, at N/ 


pris. ] 


The Lord's Intereſt in his Fine is ſacred : An Act of Parliament 
hall not be conſtrued ſo as to W Him of it. V. Manwood's 
Diverſity, in Moore 1 28. ] „„ 


It would be very hard on our Side, if 1 and! Vears Rack Rent 


Was to be paid upon every Change of an Executor. 


The: refore they prayed a Certificate i in the Plaintiff's Fav avour. 


On the Part of Mrs. Abney, Lady of the Manor, It was iron. 
that, in this particular Caſe, the Fine and the Admittance muſt de- 

pend on each vn | 1. e. that . Both might be required, or 
neither could, 


But it was faid that the Reaſon of Admittance, in general, de- 
pends upon the Relation that ſubſiſts between Lord and Tenant : 
And that the Admiſiun of the Tenant, in theſe Caſes, was per- 
ſonal to the Tenant Himſelf only; And the Eftate depended 
=. upon the Will and Pleaſure of the Lord. He might originally, 
i admit «bom he pleaſed, on the Deceaſe of a Tenant. Indeed, at 
_=_ length, a Sort of Claim in the Heir at Law, to ſucceed to his An- 
ceſtor, became eſtabliſhed by Custom. However, a great deal STILL 
remains in the Lord's Power and Diſcretion : And the Tenure is 


fill (ſtrictly) at the Lord's Will. 


| It was always neceſſary that the new - Tenant ſhould perſonally ap- 

1 _ pear : And it fo remains ſtill, to this Day; He muſt pay his Fine, 

= and do Fealty 2 n Perſon. Co. Copybolder, § 19. and 4 Rep. 22. 6. 
Ee, to the like Effect. 


And they forfeit, if they grant Leaſes without Licence. 4 Co, 
25 Copybold Caſes. 9 Rep. 70. a. Combe's Cale. 


And they muſt be Perſons capable of being admitted : For it is 
impoſſible to admit One who is incapable of Admiſſion. 


Now No Men is Heir or Executor to the Tenant during the 
Tenant's Life. Therefore the Thing itſelf is impoſſible, © that the 
„ Admiſſion of the firſt Tenant ſhould be an Admithon of THEM 


* alſo, as Heir or Executor to ſuch firſt Tenant.” : 
| « The 


Ln 
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* The“ Change of ESTATE, and not of Tenant, cannot be the P. 212. 


« true Ground of the Fine to the Lord.” For that Notion would 
let in many Inconveniences: And it would be moſt unreaſonable 
that One /ing/e Fine to o the Lord ſhould anſwer to all Changes of 
the Tenant. 


The carry r may be Tenant for One Pur pole ; Not for 
another. Co. 4. Rep. 23. 4. b. 


Admittance precedes the Fine; and is the Cauſe of it. It is ne- 
ceſſary, i in order to intitle the Lord to a Fine. And this appears to 


be the Senſe of the Legiſlature, by g G. 1. c. 29. © An Act to en- 


* able Lords of Manors more eafily to recover their Fines Ge.“ 
And upon Admittance, a Fine 1s due. And 1 Mod. 102 & 120. 
Blackburn v. Graves proves that the Lord ſhall , have his Fine; 
| although the Admiflion of the particular Tenant be the Admiſſion of 
the Remainder-Man. It does not follow, that becauſe the Eſtate is 
veſted, therefore there ſhall be 20 Admittance or Fine: For upon 


Dieſcents, (where there is no doubt but that a Fine is payable,) Yet 


the Eſtate is undoubtedly vesTED in the Heir. And Coke's Complete 
Copybholder & 56. * page 63, is expreſs in Point © that he in Remain- 


der ſhall be admitted, and pay a Fine; althowgh his Eſtate was 


0 veſted by the N of the Tenant for Life.“ 


Tn the Caſe of Barnes v. 1 3 Lev. 208. The principal ths 


Wag they ſaid, was upon the Forfeiture; and that the other Points 


were only & incidental. ¶ But the 1ſt Point was "om Terms) 64 Whe- 
85 ther a Fu ine was due.” ] 


In the Caſe juſt now mentioned, ſtiled Batmore & Ux' v. Graves, * v. z Keble 


nnn... 


in 1 Ventr. 260, Or * rather Blackburn v. Graves, as it is called in 23+ 399: 


1 Med. 102 & 120. S. C. It was determined © That the Admiſſion *' 
« of Tenant for Years was an Admittance of him in Remainder, 
« and occafioned a Poſſeſſio Fratris: And it is there reſolved, that 
the Admiſſion of the Tenant for Years, though it is an Admittance 


of Him in the Remainder, yet ſhall Nor prejudice the Lord, as to 


the Fine from the Remainder-Man. And 1 Ventr. 260. is expreſs | 
and plain, * That the Remainder- Man mull pay a Fine, when his 


Eſtate comes in Eſſe.“ 


Indeed, whore the WroLE Fine has been already PAID to the 


Lord upon the it Admiſſion, there is no Reaſon why it ſhould w 


paid over again: And the Remainder-Man is in fact admitted, 

ſuch Caſe. But where the Fine is Nor paid for the Who E, 5 
the original Admiſſion; there, the Remainder-Man muſt pay a 
Fine, and muſt be admitted. /. 1 Vent. 260, and 1 Mod. 120. 
where 
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* P. 21 3.7 here this Matter ſeems to be put upon a right and reaſonable 


Foot. ] 


If the Reimar Bran dies during the Life of the Tenant for 
Life, h:is Heir ſhall be admitted and mult pay a Fine. Therefore 
the Payment is for Lives in being; And the Fine is payable upon 
the Change of the Tenant: And the Admittance does not extend be- 
yond the PERSOxNs of the Tenants admitted. They are /t// only 
Tenants at WILL. Co. Copybolder, 14. 32. § 41. expreſly. 
4 Rep. 22. b. S. P. in Point, accordingly. And the Eſtate 1 18 only 
veſted 1 in the Tenant PONY 


In the preſent Eile The Perſons originally admitted, prayed to 
be admitted according to the Tenor of the Teſtator's Will;” and 
it was granted to them, according to the Cuſtom of the Manor: 
There is nothing ſaid of their Executors. And they were admitted 


as Truſtees, and not for their own Benefit: And their Admitſion 
was only perſonal. 


The Amittance of an Heir i is very different. Compleas Copybol- 
der, 8 41. 4 Rep. 24. 8. 


The Heir has very y conſiderable Intereſt, before Admiſſion: Yet 
he muſt be admitted. 


As to Tenants pour autre vie, they ſhall be admitted, and pay 
: Fines, Co. eons § 56. 


All . allow of a general Occupant, ſay he muſt be nine: 8 


And there is no Doubt but that a Special Occupant muſt be admitted , 
and pay a Fi Ine. 


Wherever a Right! is transferred, upon Death, there muſt be an 
Admittance. 


A Termor may die intęſtate, and have 10 Adminiſtrator ; Or 
may make a Will, and the Executor renounce: And ſhall the Lord 


have 0 Tenant ? Surely, in theſe Caſes, the Lord mall not be with- 
out ANY Tenant at all. 


An Aſſignee of a Term ſhall pay a Fine; So, a Devife of a 
Term; Indeed, every new Tenant ſhall pay: A Mortgagee; An 


Aſſignee of a Bankrupt ; the Heir of the Afprgnee In ſhort, Where- 
ever there is a Change . TENANT. 


N depended upon the Change of Estate only, an | Eſtate i in F 
would NEVER pay. 


1 Deaicotis 
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* Dedicott's Caſe is ſtrong for the Defendant. 


* P. 214. 


Dyer 251 explains 3 Leon. 9. The Huſband, it appears by Dyer, 


was not the Perſonal Repreſentative of his Wife: For ſhe had an 
Adminiſtrator, appointed by the Ordinary. In 3 Leon. g. there 
was, as he reports it, an Obiter Dictum of two Judges, indeed; but 
contradicted by another. In Dyer, it appears that the Huſband held 
in, in Right of his Wife: And the Diſpute was between the Wife 


Adminiſtrator, and the Huſband. The Huſband was poſſeſſed jointly 


with the wife, on his Marriage; And He only continued in Poſſeſ- 
fion, Executors may be confidered as Aſſignees, (the rather as Co- 
pyhold Eſtates are not Aſſets :) But the Huſband could not, in this 
| Caſe of Dedicott, be conſidered as Aſſignee. In 5 Rep. 18. a. 


Lord Coke cites 29 E. 3. 48. and 30 E. 3. 14. Simpłin Simeon's Caſe ; ; 
Buy which it appears © that the Baron is not Aſſignee to his Wife; 


In Dedicett's Caſe, there was no Tranſmiſſion of Eſtate. It is like 
the Caſe of Joint-tenants; where the Survivor {hall not Pay. Co. 


Copybolder, $ 56. 


 Calthrop's Reading 67. is plainly the ſame Caſe with 3 Leon. g. 


and Dyer 251. Hauchet v. Roſe; As appears by the Margin of Dyer, 
and by the End of the Cale itſelf too. It is only a SCrap, o out of 


Leonard. 


1 As to the Caſe of Otter ry Monaſtery, reportsd in Moore 128. and 


in 1 Leon. 4. and 4 Leon. 117. (S. C. in Terms) and the Caſe of 
8 Els. there cited by Mr. Solicitor General Egerton; there was no 


Queſtion between Tenant and Lord: And Egerton plainly means 
Dedicott's Caſe, and the Dictum there mentioned. For Dedicott's 


Caſe was in C. B. and was in 7 Eliz. according to 1 Leon, 9. and 
H. 8 Elis. according to Dyer. 


As to Noy 20. Rennington againſt Cole—T he Cuſtom of the 


Manor was for the Wife to hold durante Viduitate: And the Wife's 


Eſtate durante Viduitate was © but a Branch of the Huſband sE 8 
{as 10 rightly there ſaid Hobart. * 5 


As to Hob. 181. T he Caſe of Howard v. Bartht. The ſame 
Cuſtom is ſtated: And the Huſband's Eſtate was holden not to be 


merged; And the laſt mentioned Caſe, of Rennington v. Cole Was 
there taken Notice of and cited by Lord Hobart. 


As to Comberb. 44 c. it is a mere ſhort, looſe, Niji-privs Note: 


Neither the Book itſelf, nor this Note in it, are of any Authotity. 


And non conſtat wwhoſe Opinion it is, that the Note mentions. If it 
were good Law, it would render All Family-Settlements ineffec- 


111 tual 
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* P. 215. * tual: For he aſſerts That the Surrender may be for a thouſand 


Fears, and that the Executor ſhall pay no Fine.” At this Rate, 
the Granting Copyholds for Terms of Vears would be, in Effect, 
infranchiſing them. | | 


We are not now upon any ſþecral Cuſtom of a Manor; but upon 
the GENERAL Cuſtom of Manors: Therefore the Caſes upon part. 
cular Cuſtoms are not applicable to the Preſent. The Collateral! 
Qualities of Dower, Freebank, Cc, are not incident to Copyholds, 
but depend upon Special Cuſtoms. In his Manor, the Fines are 
uncertain : But 1 and 1 Year's Value of the NettYear's Rent has been 
generally taken, for One Life; 2 Years, for two Lives; And for 
Z Lives, half as much more. 1 


And Regard ought to be had to the Fine paid on the laſt Ad- 


mittance. 


This Eſtate was of the Value of 125 . per Ann. when the two 
Tenants Taylour and Lake, the firſt Lives, were admitted ; And the 


Fine paid (v. 280/.)* anſwers to the two Lives admitted, according 


125 © 
2 a Year. 62 10 


to the abovementioned Rule: And the Length of the Term is cf 


—no Conſequence. Theſe tævo Perſons therefore were the Tenants : 


1 Vear & 2 187 10 . | | . 
3 ofa Year 93 15 After their Death, The Lord has no Tenant: It makes no Difference, 


Yrs. & 1281 | 
—===z aeterminable on Lives. 


Whether the Admittance be for Lives; or for a Term of Years 


Upon the Uſage ſtated on this Caſe, a proportionable Sum is to 
be paid for a Fine, according to the Number of Lives. And this 
is a juſt Rule, and the beſt Rule: And it is better to keep to 7his 
Rule, than to Form a new Rule, upon a Suit in Equity“ to compel 

« the Lord to admit.” 5 „„ 


The Point turns merely and entirely upon the Change of Tenant. 
If it were otherwiſe, Lords of Manors, nay even jointured Ladies of 


Manors, might make voluntary Grants, and incumber their Po- 


ſterity, ad libitum. The Lady of this Manor is Leſſee under a Pre- 
bendary : And Conſequently, ſuch Leflee (though ſhe were only ſo 
for one Year) might admit for 50 Years, without any freſh Fine, 
upon their Principles; and ſo defraud the original Owner of the 
Manor in Fee, It would take it out of the reſtraining Statutes of 
Queen E/:zzabeth; © | „ 


The firſt Admiſſion wus in 1709; [viz. the Admiſſion of the 
two Lives who were admitted according to the Tenor of the Teſta- 
tor's Will.] 3 


REPLY; 
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*REPLY, on the Part of tlic Plaintiff. 


The Diſpute between Us is,“ Upon WHAT Principle, Fines are 
88 due to the Lord.“ 


They ſay, „On the Change of Tenant:” We fay, On the 
«© Change of Eſtate, only.” 


They argue the Admittance to be per/oral ; And urge it, from the 
N ealty, at the time of Admiſſion. 


We agree, this was ſo originally: But We ſay the Adinittance i is 


not always perſonal, oπι :D. The Caſes of Dower, and of Tenant b 


7 
Curtefy prove this: For neither of theſe Tenants appear perſonally, 
or do Fealty. And the Caſe of Barnes againſt Corke, in 3 Lev. 


308: alone proves the ſame thing 


And Ld.:Coke, in his Copybolder, agrees that the Heir would not 


ce need to be admitted, if it were not on Account of che Lord' 5 Fi ine.” 


And all the Remainder-Men are admitted under the original PU 
agree that Y henever a DESCENT 


mittance, fill a Deſcent: But We a 
PP the Lord ball have a Fine. 


The gradual Diminution of Fines, on admitting for fever Lives, 
ſeems to fhew that only one Fine is due; And at. that Fi ine is 


7h on the Hint Admifnon. 


The Caſe of an Oceutant pour autre vie, is a NEW 


the old Eſtate is gone; though the Grantor is eftopped to take againſt 


his o Grant, (which extended beyond the Lite, of the Grantee 
himſelf.) 05 


As to the Ai nee of a 7. . can only come in by Surrender 


and Admittance : Which is a new RG; And he can n have No- 
thing TILL Admittance. | 


- 
Surrender: Which makes a new ae. 


So, in Caſe of an Af nee of a Bankrupt. And the Act of Par- 


liament of King Fac. 1. requires the Aſſignees coming in thus: It 


takes expreſs Care of the Lord's Intereſt. [V. 19 Eliz. c. 1 J. 


1. c. 15. 21 F. I. c. 19. and allo Co. Copybolder, 5 56. 9a. 02. at 


the very Bottom. ] 


The Caſe of a Deut ze. 1s likewiſe ondoubtedly a a nere Eſtate. SL 
— And 


Eſtate: For 


in Caſe of a "trace, The Mortgagee comes in \ under a 


5 One; and the 


— 
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® F; 417. And in Caſe of the Executor's renouncing, or of no Admini- 
ſtration being taken out, ſtill the Lord will at /2/e his Fine. 


In Caſe of a Woman's Free Bench, there is a Change of Tenant. 
So in a Tenant by Curteſy's Cale. 


As to the Caſe in Dyer 251. the Huſband is a new 7. enant, tis 
true: But the Eſtate is the ſame. 


Juſt ſo here, in the Caſe of an Executer, the ESTATE remains 


the fame. 


Probably the Caſe mentioned is Mr. Calthrop is the ſame Caſe 
with that in Dyer. But ſtill Mr. Calthrop's Opinion ſtands uncon- 
tradicted: And it is confirmed by Lord Ch. J. Holt's Dictum, and 
by the 7. enures, and by Danvers. (WF. ante 210. 


As to a Quantum of the Fine—They ſay the original Fine was 
taken only as an Equivalent for 7409 Lives; and that therefore An- 
ther oug t now to be paid, as an Equivalent for a third. 


IV. B. The But the Fine uſually taken in this Manor, where a third Life is 


Fine for 2 . 
3 added to two former ones, is only the Fine upon two Lives, and 


Seſqui of that HALF as much more. 
taken for | 


W they, now — 2 WHOLE 1 And they might juſt 
Fine for 3 1s Jui 
Seſqui of that as well demand it, if only a few Years of the Term remained un- 


taken for 
TWO; by the we: 2 red. 


: Uſage of this 
Manor. V. As to the Inconveniences, The Lord cannot be compelled to TY 


ie: 207.] mit, either by Law, or in Equity, without the Tenant's paying a 
reaſonable Fine to the Lord. 


„ 


And a temporary Lord can never infranch 10 the Tenants Eſtates, 
by Colliſion: For that would be a voip Grant, and would be con- 
1 as a voluntary N which would not prejudice the 
Capital Lord. 


This! is owing to the Modern Falkion of introducing long Terms, 
unknown to our Anceſtors and to our old Law : Which None but 
the Parliament can change. | | 


Perkapy it would be no bad Policy, if A Copyholds were in- 
franchiſed. However, though a Lord may grant a Copyhold for a 
Term of Years, Yet He is not compellable to do ſo: It is voluntary; ; 
the Lord is NOT obliged to admit for Term of Years. 
© Here, 


— 


Hilary Term 50 Geo. 2. 


* Here, They are admitted . according to the Dex of the * P. 218. 


Hill:“ For ſo they pray it; And their Prayer is granted. [Y. 
ante 206. ] 


The Lay is clear, That no Admiſſion of the Remainder-Man 


* neceſſary.” 


And there are no Inconveniences attending ſuch a Determination, 
but what the Lord himſelf may obviate. 


The CourT took Time to adviſe ; and after adviſing, to 
certify. and: 


And, about a Fortnight after the End of this Term, they gave 
their Certificate : Which is here e 


N. B. What is fad by Hales and Wylde, in 1 Med. 120. and 
I Ventr. 260: Seems to be the Juſtice of the Caſe. ml eb} 


The Oy1n1oN of the Court of King $ Bench on the Caſe 
ſtated, upon the following Queſtions, Viv. ERC. 


1ſt. Whether the ſurviving Executor of John T; har, (the ſur- 
viving Truſtee of the Term of 99 Years,) ought to come in, to be 
admitted Tenant of the Capyhald Premiſſes in 3 3 


2d. In Caſe he ought, Whether the Lads of the Manor will be 
intitled to any Fine upon ſuch Admittance ? 


Having heard Counſel on both Sides, and 8 of this 
Caſe, We are of Opinion * That the ſurviving Executor of 
* John Taylour, (the ſurviving Truſtee of the Term of 99 "8 
Years,) OUGHT fo come in lo be admitted Tenant of the _ RE. = 
Copyhold Premiſſes in Queſtion ; and that the Lady of 5 1 
the Manor WILL be mtitled to a Fine upon ſuch Admit= 1 
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Bulary * Term 30 Geo. 2. 


* P. 219. * Sir John Trelawny Bart. very. Biſhop of Wincheſter, 


Saturday 5th 


February Hl. 26 G. 2. Roll. 868. 


1757. 
Lord Commiſſioner Wilmot abſent in Chancery. ) 


T was an Action of Debt for 600 J. for 5 Years Salary of ſeveral 
Offices, viz. Great or Chief Steward to the Biſhoprick, and all 
it's Caſtles Lordſhips Manors &c; and Conductor of the Men and 
Tenants of the Biſhop thereof; with a Salary of 100 J. per Annum ; 
And of Maſter Keeper or Preſerver of the wild Beaſts in all the 
Poreſts, Parks, Chaſes and Warrens belonging to. the Biſhop, and 
Chief Governor of all Birds Fiſh and Beaſts of Warren &c, (com- 
monly called Chief Parker ;) with a Salary of 20 J. per Annum : 
Which Offices and Salaries were granted to the Plaintiff by Sir 
Jonathan Trelawney Bart. late Biſhop of Winton, by Letters On, 
with Clauſe of Diſtreſs if unpaid. 


* See the laſt The Biſhop pleads the * Statute of 1 Elie. 6 19. And alto 


era that that the Offices aforeſaid are ot ancient Offices of the Biſhoprick, 


Which He nor were uſually granted for Life; and that the ſaid Fees are not 


pleads verba- he ancient Fees; and that the ſaid Offices are uſeleſs and merely no- 


rim, as infra , 
a minal, and no Duty or Service to be done for or in reſpect of them; 


And that the Grants are Grants of Hereditaments Parcel of the Poſ- 
(ſions of the Biſhoprick Sc. 


The Plaintiff replies That they are ancient Offices ; and the Fees, 
the ancient Fees; and that they have been uſually granted for Life: 
20%; hoc that they : are elk eſs and merely nommal. 


The Biſhop rejoins That the Offices are uſelefo and ch ane 
and without any Duty or Service to be done for or in reſpect of 
them ; in Manner and Form as Sc. And Iſſuc 1 is joined thereon. 


| The Special Verdict finds, That the Offices of Chief Steward, 
and of Conductor of the Men and Tenants of the Biſhoprick, azz 
ANCIENT Offices of the Biſhops ; and Have been ANCIENTLY AND. 
USUALLY granted for Life, with an Annuity ; and that the An- 
nuity of 100/. 18 7be ANCIENT FEE. | 


That the ſame were granted to the Plaintiff, by Jonathan late 
Biſhop of Vincheſter, on the 4th July 10 Qu. Anne: Which 
Grant was e by the Dean and N and confirmed by 
them. 


That 
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Rent or more ſhall be reſerved Ind fo payable yearly during the faid 
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—— 


* That the Plaintiff thereby became ſeiſed, and 3 is {till ſiſed P. 220. 


thereof; and Received the Annuity during the Life of Jonathan 
late Biſhop of Vinton (the Grantor,) and of his Succeſſor Charles 


(Trimnell,) and of his Succeſſor Richard C Willis, and alſo during | 


the FIRST ELEVEN Years of the preſent Biſhop's Time Dr. Benja- 


min Hoadley: } And that five Years — ending at Michaelmas 


1751, remains unpaid, 


Then they find (verbatim) the ® private Statute of 1 Eliz. c. 1 


[See Moore's Reports 107: and poſt 221.) By the laſt Cauſe of © 


which Act,“ All Gifts, Grants, &c, made by any Arch-Biſhop or 


«c 
5 
cc 


ing to any the ſame Arch-Biſhopricks or Biſhopricks; to any 


„the Queen's Highneſs her Heirs and Succeſſors;) whereby an 


c 


Biſhops or any of them, (other than for the Term of 21 Years 
* or THREE Liver, from ſuch Time as any ſuch Leaſe, Grant or 
«© Aſſurance ſhall begin, and whereupon the old accuſtomed yearly 


„Term of 21 Years or 55 Lives;) ſhall be utterly voip and 
=” 
any Law Cuſtom or Vlage to the contrary in any wiſe notwith- 
„ ſtanding 


That theſe Offices, at the Time of the making of this Act, and 5 
70W, are MERELY NOMINAL, and NO Duty Attendance or Service 


% Biſhop, of any Honours, Caſtles, Manors, Lands, Tenements, 
OR OTHER Hereditaments being Part of the Poſſeſſions of his 
Arch-Biſhoprick or Biſhoprick, or united appertaming or belong- © 


Perſon or Perſons, Bodies Politic or Incorporate, (Other than to 


Eſtate or Eſtates ſhall or may paſs from the ſaid Arch-Biſhops or 


of none Effect, to all Intents Conlirudtions and Purpoſes ; 


” BY Ne. 6 


to be done for or in reſpect of them or either of thero; ; In n Manner 50, 


and form as the Biſhop has alledged. 
But Whether, Sc. 


As to the other Office (of Maſter- Keeper of all the Beaſts ! in * 
Parks, or Chief Parker,) They find That hat is NoT an ANCIENT. 
Office; and that the Biſhop for the time being hath Nor anciently 


and uſually granted it, nor the Annuity for the Life of the Grantee; 
And that ]. Office allo was, at the time of making the Act, and 
ſtill is an Office MERELY NOMINAL; And that 20 Duty, Service, 
Work, Labour, Attendance or Buſineſs ever was or is, Sc. : 


The Queſtion upon this Special Verdict, was, © Whether Sir 


« Fohn Trelawney, the Grantee was intitled to hold the two firſt 
mentioned Offices, and to recover theſe Arrears againſt the pre- 


bs Jent Biſhop. ” As to the laſt- mentioned Office (of ( Chicf Parker) 
— Fl 
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4 P. 221. 


[*8, 9 W. z. 


c. 11 66. re- 


lates only to 
Plaintiffs or 
Defendants 
dying after 
interlocutory 
Judgment, 
and before 


| Hoal.] 


* + the Facts found by the ſpecial Verdict made an End of any Que- 
ſtion concerning it: And the Point was given up. 


This Cafe was firſt argued, upon Tueſday 27th of January 17 56, 


by Mr. Saluſbury Brereton for the Plaintiff, and Mr, Pratt for the 
Defendant. 


Note—Sir Jobn Trelawney, as Plaintiff, * died huriny thi Time 
of the firſt Argument : But, as the Demand was for Arrearages, 


this Event did not prevent the Court from proceeding to hear 
the Arguments. | 


On Tueſday, 1 February 1757, It was again very Fully argued 
by Mr. Norton for the Plaintiff, and Mr. Solicitor General (Yorke) 
for the Defendant. 


Lord Mansfield ſaid he was ready to give | his Opinion New : But 
as Mr. Juſtice Mimot had heard the firſt Argument, He choſe to 
report to him what had paſſed upon this, and to know his Senti- 


ments, before Judgment ſhould be given: And therefore ordered 1 it 


to ſtand over till Saturday then next. 


And, this Day, His Lordſhip gave the Reſolution of the whole 
Court; after having firſt ſtated the Caſe, to the Effect as above, Sc. | 


Lord Mansfield —At Camo Faw: a Biſhop, th the 8 
of his Dean and Chapter, might exerciſe every Act of abſolute Ou- 


ner ſbip, over the Revenues of his See; and bind his Suceeſſors, as 


much as Tenant 1 in Fee can bind his Heir. 


By the Statute of 1 Eliz. c. 19. All Gifts, Grants, Feoff- 
« ments, Figes and other Conveyance, or Eſtates, FROM the firſt 


« Day of that Parliament, nad, made, done or ſuffered, or to be 


had, made, done or ſuffered, by any Arch-Biſhop or Biſhop, of 


- any Honors, Caſtles, Manors, Lands, Tenements, or other He- 


«« reditaments, being parcel of the Poſſeſſion of his Arch-Bithoprick 


or Bithoprick, or wuted, appertaining or belonging, to any of the 


« ſame; to any Perſon (other than to the Queen, her Heirs or 


5 Succeſſors;) whereby any Eſtate ſhould or might paſs from the Arch- 
« Biſhop or Biſhop, oTHER than for the Term of 21 Years, or three 
Lives, from ſuch Time as any Leaſe, Grant or Aſſurance ſhall 
«« begin; and whereupon the old accuſtomed yearly Rent or more, ſhall 


be reſerved, payable yearly during the ſaid Term of 21 Years or 


three Fes, ; ſhall be UTTERLY voip; any Law, Cuſtom, Ec, 
40 notwithſtanding.” h 


Patents or Grants of Offices, with Fees, Salaries, or Profits an- 
niexed to them, are not mentioned in the Act: There are no general 
Words 


8 
— — — 


11 
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Words adapted to the Caſe of Offices. And yet, there was not * p. 222. 
a ſingle Biſhoprick, at that Time, without ſome Office granted. 


Had the Legiſlature meant to reſtrain the Re-granting them, as 
they ſhould drop in, It muſt have been done by a Special Provi- 
/ion, with an Exception of ſome, at leaſt of Judicial Offices. As the 
general Reſtraint is not extended to the Caſe ; there was no Occaſion 
to make Exceptions. 


Cod rIN VINO afcrent Offices, with the ancient Fee, in the uſue! 
Manner, was vet a Dilapidation of the Revenue of the Biſhoprick. 
Every er, left this Power to be exerciſed by his Succeſſor, 5 
his Predeceſſors left it to be exerciſed by bim. Such Grants bring 
a new Charge upon the Biſhoprick : Which only remains liable ts 
the ſame Fees or Salartes, to which it was liable before. 1 


The Act has no Retroſpect, as to any Charges or Incumbrances 
whatſoever, brought upon the Revenues of the Biſhoprick, before 
the firſt Day of that Seſſion (23 January 15 58.) 15 


So little were Or IRS thought within it, that the Biſho of fly, on 
the 20th of April 1558, made a new Grant of the Office of keeping his 
Houſe and Garden, (Which was never granted before,) with a Fee ot 
Salary of 3 J. a Year. This came in Judgment in H. 10 Elix. Ro. 


758. As cited in Ley 78. * It was holden good; becauſe the Of- Moore, Pa. 
fice was thought to be a neceſſary Office, and the Fre reuſonable. A. hs 


Which is the proper Meaſure wheteby to judge, © whether it was Rough Fo 


an indirect Alienation, under Colour of a new Grant: Though 
it was extraordinary, to hold this Office neceſſary, or the Fee rea- e Mangon 
{onable; or indeed, to imagine that any Office could be neceſſary, 

which ever exiſted before, However, tha h 


t Determination has been 25 of the fame 
_ eſteemed good, and acquieſced in. 5 


Term, 10 
Eliz. rot' lo 


758. But in 


The next Caſe was in 7 rinity 30 and Hilary 31 Elia (cited in Gro. tos 48, 
10 Co, b1. b.and Ley 72 & 75.) The Biſhop of Cheſter granted five of H. 10 Jac 


Av 3 | of H. 10 Jac. 
Marks for Life, pro Concilio, &c, to Bolton : and Bolton avetred that ro 758: And 


his Predeceſſors had granted reafonable Fees, but did not aver this : Brownlow 


Fee ever to have been granted before, The Opinion of the Court of NM. 
was againſt the Plaintiff ; So he never had Judgment: And the Þ+ 9 Jac. 1611. 
Reaſon of the Opinion was, * that this was a voluntary Thing, and Fs. 
not an ice. 5 NE 


At laſt, in the 43d of Fliz. the true Diſtinfion ſeems to have 
been taken, (in Ley 75;) Where the Arch-biſhop of Canterbury 
granted the Office of Surveyorſhip, with the ancient Fee, and more: 
It was holden void, en account of the NEW Addition, That was an 
Injury to the Succeſſor. 3 


111 C 


calls theblain- 
tiff How ſe, ad 


Downham,) 


» 
1 
\ 
* 
1 
* 
\ 
a 
i 
71 
1 =» 
44 oy 
F . 
\ 
ty \ 
* bl 
” 
: 1 5 
: j 
g - 
2 * 
: # 
- 
1! 
, 
#| 
4 
1 
1 
1 
. | 
; N 
i \ 
+4 RR 
' by 
115 
' 
0 
1 
11 
1 
11 
. 
* 
* 
| Bl 
mn 
. 
E. 
| | 
190 
1 
1 
9 
? * 
no 
2 
* 
1 
1 
n 
Wd: 
bt. - 
' 
13 
1 
1 
vn 
p Bl 
gf 
1. 
1 
| 1 
: 
13 
FRM 
1 
| od | 
: 0 
v3 
i 1 o 
. 
_ - , {mW 
3 x 
N ö 
. . 4 
4 14 
1 4 1 
+ 
j +. þ 
$i 
WIR: | 
ba Wo 
77 1 
N 1 
Fi \ 
: 
1 1 
N Un 
= 
N 
bo. 
FW 
Wl 
. 
1 
1 
1 
£486 
HENRI 
Kr * 
114 
1 
c o 
2 
= 
+ 
_ 
e 
1 
; 1 
* 
© 
5 ro 
r 
: * 
N 1 
{5 : 
l 
1 
; i 
VB 
7 
ve | 
3. 
5 
id "Ka 
Sr 
wy 
[ 
Wa: 
1. 
: y 
1 


{ {1 
its 120 
TK 
. 1 5 
41. 
wile 
WET. 
t 
* 
1 LN 


Hilary Term 30 Geo. 2. 
* p. 221. * the Facts found by the ſpecial Verdi bs an End of any Que- 
ſtion dener it: And the Point was given up. 


This Cafe was firſt argued, upon Tueſday 27th of January 17 ;6, 
by Mr. Saluſbury Brereton for the Plaintiff, and Mr. Pratt for the 


Defendant. 

„ - W 

q : 5 5 Note—Sir Jobn Trelawney, the Plaintiff, * died ail the Time 
lates only to of the firſt Argument: But, as the Demand was for Arrearages, 

3 this Event did not prevent the Court from procceding t to hear 
| 8 

arg 1 the e 

interlocutory 

dgment, 
. on Tueſday, iſt February 1757, It was again very Fatty argued 


anal.) by Mr. Norton for the Plaintiff, and Mr. Solicitor General (Yorke) 
for the Defendant. 


Lord Mansfield ſaid he was ready to give | his Opinion New : But 
as Mr. Juſtice Milmot had heard the firſt Argument, He choſe to 
report to him what had paſſed upon this, and to know his Senti- 
ments, before Judgment ſhould be given: And therefore ordered it 
to ſtand over till Saturday then next. 


And, this Day, His Lordſhip gave the Reſolution of the whole. 
* Court; after having firſt ſtated the Caſe, to the Effect as above, Sc. 


Lond Man held At Common Law, a Biſhop, with the Confirmatin 
of his Dean and Chapter, might exerciſe every Act of abſolute Ow- 
nerſhip, over the Revenues of his See; and bind bis Succeſſprs, as 
much as Tenant 1 in Fee can bind his Heir. 


By the Statute of 1 E liz. c. 19. 45 All Gifts, Grants, Feoff- 
« ments, Fines and other Conveyance, or Eſtates, FROM the firſt 
« Day of that Parliament, nad, made, done or ſuffered, or to be 
„had, made, done or ſuffered, by any Arch-Biſhop or Biſhop, of: 
« any Honors, Caſtles, Manors, Lands, Tenements, or other He- 
«« reditaments, being parcel of the Poſſeſſion of his Arch-Bithoprick 
or Bithoprick, or ed, appertaining or belonging, to any of the 
« ſame; to any Perſon (other than to the Queen, her Heirs or 
$6 Succeſlors;) whereby any Hſtate ſnould or might paſs from the Arch- 
«© Biſhop or Biſhop, oTuER than for the Term of 21 Years, or three 
Lives, from ſuch Time as any Leaſe, Grant or Aſſurance ſhall 
22 begin; and whereupon the old accuſtomed yearly Rent or more, ſhall 
be reſerved, payable yearly during the ſaid Term of 21 Years or 
three Lives; ſhall be UTTERLY voip; any Law, Cuſtom, Ec, 
„ notwithſtanding.” 


Patents or Grants of Offices, with Fees, Salaries, or Profits an- 
nexed to them, are not mentioned i in the Act: There are no general 
Words 


nnn 
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* Words adapted to the Caſe of Offices. And yet, there was not * P. 
a ſingle Biſhoprick, at that Time, wrbout ſome Office granted. 


1 


222. 


Had the Legiſlature meant to reſtrain the Re-granting them, as 
they ſhould drop in, It muſt have been done by a Special Provi- 
/ion, with an Exception of ſome, at leaſt of Judicial Offices. As the 
general Reſtraint is not extended to the Caſe ; there was no Occafion 
to make Exceptions. 


_ ConTINVING ancient Offices, with the ancient Fee, in the uſual! 
Manner, was wot a Dilapidation of the Revenue of the Biſhoprick. 
Every n left this Power to be exerciſed by his Succeſſor, a 
his Predeceſſors left it to be exerciſed by him. Such Grants brin, 
no new Charge upon the Biſhoprick : Which only remains liable tô 
the ſame Fees or Salartes, to which it was able before. . 


The Act has no Retreſpect, as to any Charges or Incumbrances 
| whatſoever, brought upon the Revenues of the Biſhoprick, before 
the firſt Day of that Seſſion (23 January 15 58.) 


So little were Orr1cxs thought within it, that the Biſhop of ly, on 
the 2oth of April 1558, made a new Grant of the Office of keeping his 
Houſe and Garden, (Which was never granted before,) with a Fee ot 
Salary of 3 J. a Year. This came in Judgment in H. 10 Elix. Ro, 
758. As cited in Ley 78. * It was holden good; becauſe the Of- Moore, Pa. 
fice was thought to be a neceſſary Office, and the Fee renſonablo. 3 = dy 
Which is the proper Meaſure whereby to judge, whether it was {rhough be 
an indirect Alienation, under Colour of a new Grant: Though calls thePlaine 
it was extraordinary, to hold this Office neceſſary, or the Fee rea- 3 
{onable; or indeed, to imagine that any Office could be neceſſary, Downham,) 
which never exiſted before, However, that Determination has been #5 of the ſame 
eſteemed good, and acquieſced in. : e 
„ | | | | e „ Bot in 
The next Caſe was in Trinity 30 and Hilary 31 Eliz (cited in np. oo. 40, 
10 Co, h1. b. and Ley 72 & 75.) The Biſhop of Cheſter granted five 1 70 Jac. 
Marks for Life, pro Concilio, &c, to Boiton : and Bolton avetred that ro 758: And 
his Predeceſſors had granted reafonable Fees, but did not aver this x. Brownlow: - 
Fee ever to have been granted before, The Opinion of the Court 100 rok = 
was againſt the Plaintiff; So he never had Judgment: And the + 5 Jac. 1011. 


Reaſon of the Opinion was, * that this was a voluntary Fhing, and + Ley, 75. 
net an Office.” ET yy 


N lat, in the 43d of Fliz. the true Diſtinction ſeems to have 
been taken, (in Ley 75;) Where the Arch-biſhop of Canterbury 
granted the Office of Surveyorſhip, with the ancient Fee, and more: 


It was holden void, an account of the NEW Addition, That was an 
Injury to the Succeſſor. | 
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— ; 


* In the firſt Year of the Reign of King James the Firſt, The 
Legiſlature had this Act, and the ſubject Matter of it, under Con- 
ſideration. The 1 Jac. 1. c. 3. extends to the Ning, that Reſtraint 
which the firſt of Eli. laid upon Grants made by a Biſhop to a 
Subject. But though Queſtions had ariſen upon Grants of Offices; 
thrugh, in Fact, during the whole long Reign of Queen Elizabeth, 


the Biſhops had re-granted their ancient Offices as they fell in;— 


727, the Legiſlature did not interpoſe; and therefore meant that 2/7 
Power ſhould continue. They were ſatisfied with the Diſtinction of 
the Arch-Biſhop of Canterbury's Caſe, in the 43d of Els. That 
<* no zero Charge could be brought upon the See. 


From the 10th of Eliz. (the Time of the Biſhop of Ehy's Caſe, 
to this Day, No Grant of a new Office, with a new Fee, ever was 
held to be good. Such a Grant is within the Meaning of the 1ſt of 
Elix. by Conſtruction; becauſe it is a colourable Alienation ; and 


under that Pretext, the whole Statute might be evaded, 


From the 1ſt of Fliz. to this Day, there is no Caſe, where the 
Re- grant of an Office in Being before the firſt of Eliz. in the uſuai 


Manner, with the ancient Fee, was adjudged to be within the Re- 
{traint of that Statute. e 


If theſe Grants are not within the Statute, but ſtand as they did 


at Common Law); the Hility or Necyiity of them can never be ma- 
terial. A Biſhop, at Common Law, with the Confirmation of his 


Dean and Chapter, might bind his Succeſſors by Grants from 


: which they could have no Benefit. 


There is no Caſe ſince the 10th of EI that has judicially turned 
upon the Urility or Neceſſity of the Office: The only Queſtion has 


been © Whether the Grant was agrecable to the Ujage before the 


« fr{t of Elia. 


The Biſhop of Saliſbury's Caſe (10 Co. 58. b.) J. 11 Jac. 1614, 
came before the Court upon a Demurrer. It is not alledged in the 
Pleadings of either Side, © that the Office was, or was not, neceſ- 
« ſary.” The Plea in Bar to the Avowry was, ſingly, “ that the 
Office never was granted before, beyond one Life:“ And the 


* Co. 62. a. 


Grant was holden good. In the 5th Reſolution, * It was reſolved 
« That the Grant of an ancrent Office to One, with the ancient 


Fre, by a Biſhop, ſhall not bind his Succeſſor; unleſs it be confir- 


« med by the Dean and Chapter: For Such Grants are nat, as ap- 
* pears before, reſtrained by the Statute of the firſt of Els; and 
«© therefore remain at the Common Law, and by Conſequence cught 
*© 79 be confirmed by the Dean and Chapter,” If fo, The Utility or 
| | Neceſiity 
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* Neceſſity of the Office was not at all material: For, by the Common & P. 224. 
Law, the Utility or Neceſſity of an Office was zo Requiſite towards 


Rendring the Biſhop's Grant of it (confirmed by his Dean and 
Chapter) good and valid. 


The Biſhop of Chichefter's Caſe, * in Cro. Car. 47. and Ley 71. | 
(2 Car. 1. Anno Dom. 1626.) came before the Court upon a De- Won Irons, 
murrer too There is no Allegation in the Pleadings on either Side, „. Frerdlanu. 
as to the Office being necęſſary, or not: The Queſtion turned ſolely 
upon the Addition of a new Fre. 53 e 


The Caſe of the * Regiſter of Rocheſter, in Cro. Car. 557, Hil, C Young v. 
14 C. 1. Anno Domini 1639. came before the Court upon a Spe Fowler, Cro. 


. 0 | 5 | | en. a 
cial Verdict. There is not a Word as to the Office or Reverſionar March"? e. 


Grant being neceſſary : but it is found to have been uſually granted 2 Ro. Py 
in Reverſion ; And therefore the Court adjudged ſuch a Grant in is fl * 
Reverſion to be good againſt the Succeſſor. 5 See allo Sir 
9 r 8 : . | William Jones 
311. Yonge v. Stowel, Tr. 8 Car. (in an Action upon the Caſe, for diſturbing the Plaintiff in the ſame 
Office,) S. P. accord.'] 2 | | „ Ds | 


Thus ſtood the Conſtruction of this Statute, upon the Reaſon 
and Words of the Law, Practice, and Judicial Determinations. But 
it happened that, befides the real Ground of the Judgment, in the 
Biſhop of Saliſbury's Caſe, they echoed the Reaſoning of the Biſhop 
of Elys, without diſtinguiſhing the eſſential Difference between the 
two Caſes; and * laboured to prove, ** that the Office Was 70 ceſ- * v. 10 Co 
40 fary.” The Sed | | | | 


61. a. b. 
Under the great Authority af the Reporter, the ſame Reaſoning is 
repeated in the ſubſequent Caſes: and where the Grant is good, 
becauſe it was warranted by the Uſage before the iſt of Elis. they 
needs muſt, ex abundanti, labour to ſhew, that the Office is neceſſary,” 
by Arguments ſo inconclufive, and fo contradictory, that One is 
| ſorry to read, or repeat them. lt is neceſſary to grant for one 
Life; but not neceſſary to grant for two, or in Reverſion:“ And 
then, It is neceſſary to grant in Reverſion ; that when the firſt 
Life drops, there may be another immediately to fill the Office.“ 
Whereas in real Truth, Few of theſe Patent Offices (except the Ju- 
dicial) are 2%, or neceſſary in any Senſe; Fewer are neceſſary, or 
even expedient, to continue beyond the Biſhop's 9wn time; None ne- 
ceſſary (by any Colour of Argument) to be granted in Reverſſon, 
or for more than One Life. But if they exiſted before the 1/8 of Elis. 
they are NoT vin the Statute, they are governed by the Common 
Law: And therefore Grants of them bind the Succetlors, how uſe- 
leſs feever they may happen to be. * 


The 
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* P. 225, The next Caſe that was mentioned, was the Caſe of Ridley v. 
(- This was Potonall, 2 Lev. 130. 27 C. 2. * There the Special Verdict found 
an Action up- the Office to be a neceſ/ary Office; (which is the fr/t Inflance where 
3 ag an it appeared Judicially to the Court, that the Office was neceſſary; 
diſturbing and that it had been /eparalibus temporibus, ſince the Foundation of 


the Plaintiff . . bh, e 
in his Office the Biſhoprick, Sr fo 3 8 


iſter to 1 1 | | 
the biber of My Lord Hale (who diſtinguiſhed, what He read, and thought 
1 and reaſoned from Himſelf} ſays Before the firſt of Elig. there was 
rick founded 720 Difference between the Grant of Offices, of ancient and new 
temp. H. 8.) Biſhopricks : Both made their Grants, AS OWNERS; and if they 
772 * « USUALLY granted for Three Lives before the Statute, they may 
40, 350. grant ſo after. But the Verdict 1s defective, becauſe it does not 
S. C.] « find that it was USUALLY ſo done before the 1ſt of Eliz.” And 
on Account of the Incertainty, there was a Venire de novo: Other- 
21/e, Judgment would have been given for the Defendant. So that 
You ſoe, Finding the Office to be zecgſſary, was totally immaterial. 


In the Caſe of Jones v. Beau, in B. R. 3 V. & M. 1691, report- 
ed in 4 Mad. 16. The Iſſue directed out of Chancery was, © Whe- 
g ther the Office of Chancellor of Landaf, had been uſually grant- 
ed to Two, before the iſt of Elig. And the Jury finding“ that 
ec it had; the Court held the Grant of the Office to Twa to be 
Good. And no Man alive will fay, “that it was zeceſſary that the 
Office of a Biſhop's Chancellor ſhould be granted to Two.” . 


The Office in queſtion in his Cauſe, is found“ ever to have 

been more uſeful or neceſſary than it is ao: And yet All the 

 Biſhopsof Wincheſter, from the iſt of Elig. have thought the Grants 

: of it valid ; and Every ſucceeding Biſhop has fubmitted to the Grant 

+ Sir John's made by his Predeceſſor; And I the greateſt Men of the Kingdom, 

| Grant was or the neareſt Relations to the Biſhops, have ſucceſſively held the 

i 12 bene "2 Office. The preſent Biſhop thought this Grant good, for Eleven 
am amplo | D. 3 

modo, as Years; but has conceived a Doubt, from the Miſ- application and 

1 = Repetition of inconcluſive and contradictory Arguments about the 

Thomas Office being neceſſary, which are to be found in the Reports of the 


Cary, George Caſes I have mentioned, before the 27th of C. 2d. 

Duke f i 1 | | | : | . 

Buckingham, Charles Earl of Nottingham, Thomas Duke of Norfolk, Philip Earl of Pembroke and 
Montgomery, James Duke of Ormcnd, os Henry Earl of Clarendon had holden.” Fe 


| Whereas we are All unanimouſly of Opinion, That an Office 
and Fee, which EXISTED BEFORE THE FIRST oF ELI1S. is t 
within the Statute; but may be granted /rce, preciſely in the fame 
Manner, in which it was granted bejore: And that the Viility, or 
Neceſſity of ſuch an Office, is no more material, /ince the iſt of 
Eliz. than it was before. And this Opinion We think agrecable to 
the Words and Intent of the Act, and every Precedent fince the Statute. 
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* And in this Opinion, my Brother“ Wilmot concurs with Us And * P. 226. 


therefore there mult be | 
Jop GEN T for the PLAINTIFF. 


Which Judgment was ordered, at Mr. Norton's Requeſt, to be 
entered as of the Term in which the Peſtea was returnable: Becauſe 
Sir John Trelawney was + dead, between that Time and the preſent 
Time of pronouncing the Judgment. 8 


Goſs ver/. Nelſon. 


V R. Gould, pro Quer, ſhewed Cauſe why the judgment ob- 


tained by the Plaintiff againſt the Defendant in an Action 


* V. ante. 
219, 221. 


+ V. ante. 


221. 


Saturday. 5 1 
Februaty 


1737 


upon a promiſſory Note ſhould not be arreſted: The Note having 
been objected to, as contingent, uncertain, and not negotiable within 
the Act of 3, 4 Ann. Mr. Gould's Anſwer was that the Sum pay- 
able by this Note, is Debitum in PR SEN TI; though Selvendum in 


futuro. 


The Queſtion depended entirely upon the Validity of this Note: 


Which was a promuſſory Note given 7o an Infant, I payable 
« WHEN He (the Infant) hall come of AGE; and SPECIFYING 


fendant's Counſel had moved to arreſt the Judgment, for that this 


t V. poſt — 
Roberts v. 
| | | Feake; a.” 
the TIME when THAT was t9 be, vix. 12th June 1750. The De- like Point, 

| | (viz. payable 
on the Death 


was not (as they alledged) a good Note, within 3, 4 Ann. c. 9. of G. H.) 


§ 1. for giving like Remedy, upon promiſſory Notes, as upon Bills 


of Exchange. 


In anſwer to which, Mr. Gould now cited 2 Strange 1217, the 
Caſe of Cooke v. Coleban: Where a Note, © To pay in 6 Weeks 
after the Detendant's Father's Death,” was holden a good Note. 


Mr. Caldecot contra pro Def” : Here are, in this Declaration, 2 


Counts on Notes of Hand indeed: But the Notes ſet forth in the 
Declaration, are not Notes for the Benefit of Trade; Nor is the 
Money made CERTAINLY payable. The Note was given to the 


Plaintiff, 13 YEARS Before the Time when he was to come of Age; 


And it was not at all certain that he would live to attain that Age. 


He cited 2 Strange 1151. The Caſe of Beardſley v. Baldwyn : 
Where a Note © to pay within fo many Days after the Defendant 
* ſhould marry,” was held nt to be a negotiable Note within the 
Statute, 


M m m 2 


. EO TOI—_—_ 


— 
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_= 
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* The Caſe of Cooke v. Coleham (cited by Mr. Gould) 2 Strange 


1251. Was payable Six Weeks after a Death: Which was a certain 
Event. | 


In order to have the Effect of a promiſſory Note within this Sta- 
tute, it ought to be a Caſb-Nole, and n at ALL Events. 


No Note is negotiable, which 1 is not for the Payment of Money 
abſolutely. I Strange 629. Morris v. Lee. That was a Note pro- 
miſing “to be accountable to the Plaintiff or Order for 1000. Value 
received.“ —And held good. But a © Quwre tamen is added by 
Sir Jahn Strange. All Notes payable on Contingencies are bad. 


within this Act: And His is a Contingency, 80 Whether he may. ar- 


rive at the Age of 21; OR Rot. 


Lord Man efield—Tt would have been "hats good, if it had been 


made payable on the 12th of June 1750 ; (that is to ſay, on a Day 


certain; ) without mentioning the Plaintiff's being then to come of 
Age: And ſurely it is 207 the leſs certam, for adding that Circum- 


#tance. 


Legacies are of a different Nature: And they are determined by 


different Rules. They are Directions to the Executor, to pay: And 


in Legacies there is a known Diſtinction between the Time being 


annexed to the Sub/tance of the Gift, or to the Payment. If com- 
plete Words of Gift direct the Executor to pay; the other Words 
only fix the Tin of ſuch Payment: And then the Legacy veſts, 


and is tranmifſible, though the Legatee ſhould die before the Day 


of Payment: As a Legacy given, © 70 be paid at 21.” But if the 
Time is annexed to the Subſtance ot the Gift, as a Legacy © #” 


or ohen he ſhall attain 21; it will not velt before that Contin- 


gency happens. 


But Here the Morde of Engagement MAK the Debt; FT tis 729 
Direction ro another Perſon. The former part of the Note is a Pro- 


mile to pay the Money: And the Reſt is only fixing the particular 
'TiME when it is to be paid. It is enough, if it 55 CERTAINLY 
and at all Events payable at that Time, Whether he lives till then, 


27 dies in the Interim Therefore it 1 is a Goo Note, within this 
Remedial Statute, 


=; a Continent Note, where it is wcertain «© Whether the 
Money ſhall ever become payable at all, or not,” is another 
Cafe: Sven a! Note 1 18 not within the Statute. 


Nr. Ju Deniſon concu rred. 
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* For here is no Condition or UNCERTAINTY: But it is 79 be paid * P. 228. 
certainly, and at all Events; only the Tims Payment is poſtponed. 


And the Caſe of Cooke v. e was the Opion of the whole 
Court. 


He alſo cited Boraſton's Caſe, 3 Co. Rep. 19, [Which proves 
that where the Words refer to what mu/? neceſſarily happen, tis 


no Contingency, but a Remainder executed.” V. Equity Caſes 
Abridged, fo. 190. pl. 16. S. C.] 


Mr. Juſt. F or concurred. | 


A Legacy may be given upon any Terms. 


But upon a promiſſory Note, the Time of Payment i is only for 
the Benefit of the Debtor. Here, the Time of Payment is RR 
TAINLY fixed: And the particular Day ſpecified for Payment of 
the Money, being mentioned to be the Day on which the Infant is 

% come of Age, makes no Difference from what it would have 
been, if that Circumſtance had been omitted. 


And They All agreed That this was Debitum i in profents though 
Sobvendum i in futuro. 


Per Cur unanimouſly RuLE DISCHARGED: | 
And the Poſte ordered to be deliver red to te PL AINTIFF, 


Goodtitle, ex dimiſſ. Hayward, ver/. Whitby. Tueſday, Sth 
- PT | | 55 February 


(1. Juft. Foſter abſent.) Ek 1737. 


T HIS was a Caſe from Lancaſter Alſzes, upon an EjeQtment. 
N. P. being ſeiſed Ge, deviſed All Ef Meſſuazes, Lands. Tene- 


ments, and Hereditaments whatſoever and whereſvever ſituate, to the 
Reverend Mr. Thomas Hayward and John Bates and the Survivor of 
them and the Heirs of ſuch Survivor; © In Truſt, that they and the 

Survivor of them, his Heirs and Aſſigns ſhould lay out employ 

and beſtow the Rents and Profits of the devited Premiſſes, for the 
Maintenance, Education, Bringing up and putting forth into the 
World, of Thomas and John Hay: ward, Sons of the Teſtator's Siſ- 
ter Elizabeth Hayward, DURING 7heir MINORITIES : And WHEN 

by and: AS 7 hey ſhould reſpectroel ly ATTAIN The Ages of 21, Then to 


e the In 


«c 
7 


«c 


0 ͤ A uuu—— _ 


" Hilary T erm 30 Geo. 2. 


P. 229. « the Uſe and Behoof of the ſaid Sons of his Siſter 7 Horwors, the ſaid 


« Thomas Hayward and John Hayward, and their Heirs, equally.” 
And the Teſtator made the ſaid two Truſtees, the Reverend Thomas 
Hayward and John Bates his Executors. 


It is ſtated that Thomas w e the Defendant, is the Teſtator's 
Heir at Law.— 


That T. Domas and John Haywar d are the Teſtator 8 Siſter 8 Sons. 


Thomas Hayward the Elder of the Teſtator 8 ſaid two e 
died under the Age of 2 1, and without ue. | 


Upon his Death, his Brother John being then under Age, Tho- 
mas Whitby the Teſtator's Heir at Law, was let into the MolE v 
of the DECEASED Nephew, T, bomas Hayward, by the Truſtees. 


Fohn, the ſurviving Brother brings the Ejectment, being now 
come of Age; and claiming the Moiety of HIS deceaſed Brother, as 
| woell as kis own proper Moiety. 


Queſtion— L Whether this Moiety of Thomas the deceaſed Bro- 
ther, belongs to John Hayward, either as Heir to his Brother, or 
<« as ſurviving Joint-tenant; Or whether it belongs to Thomas Whit- 
ee by, as Heir at Law of the Teſtator, as an undev ifed Eſtate. 3 


Mr. Perrott for the Plaintiff, (58. for John Hayward, the ſur 
viving Nephew of the Teſtator. ) 


T his Point! 1s ſettled by many Reſolutions. 


TY This is only a Chattel-Intereſt i in the Truſtees, han given 
to them and their Heirs :) Becauſe it is to laſt ONLY DURING THE 
MINxORITIES of his NEPHEWS. 


| The GQueltian | is, << Whether the Remainder vEsSTED 52 Thomas 
and John Hayward; Or © Whether it remained in CONTIN- 
5 ' GRNCY), till their reſpective Coming of Age. 


All that the Tefator had in View, in this Truſt, was to provide 
for the Care of his Nephews DRIN G heir MixonIT IIS: And He 
only meant that the Time of their Coming of Age, ſhould determine 
the Time when they ſhould be capable of Acimg for themselves; 
Nor to make it CONTINGENT zill they ſhould come to 21. For 
at that rate, , they had married, and died under 21, THEIR 
CHILDREN could NOT have laben: Which the Teſtator, moſt un- 
doubtedly, could ever mean. 


Boraſßten 


_— a — d PR ——— 


_ Hilary Term 30 Geo. 2. 


* Boraſton's Caſe, 3 Co. 21. was held a ved Remainder, 
The Caſe of Taylor v. Biddal, 2 Mod. 289. is in Point. 


The Cafe of Edwards v. Hammond, 3 Lev. 132. (Where the 
Eſtate's being contingent or not, Abende on it's being a Condition 


* P. 230. 


precedent or ſubſequent,) was only held a Condition ſubſequent, and 


a preſent Dew to the Eldeſt Son. 


Equity Caſes abridged, H. 1713. fo. 195. 57 4. The Caſe of 
Mansfield v. Dugard, is almoſt the ſame with the preſent Cale. 


80 here, the Eſtate veſted immediately | in the two Nephews, upon 
the Death of the Teſtator; And therefore, upon the Death of Tho- 


mas, his Brother John is intitled to this Moiety; ; efther as Heir at 
Law to Him, or as Survivor. 


Mr. Norton, pro DF Thomas 77 2 the Teſtator's Heir at Law. 


The Willi is, in Subſtance, no more than this 


The Teſtator gives to A. and B. and the Survivor of them and 


the Heirs of ſuch Survivor, All his Meſſuages, Lands, Tenements, 
Ec, In TRusT that they ſhall diſpoſe of the Rents and Profits of the 


deviſed Premiſſes for the Maintenance, Education, Bringing up, and 
putting forth into the World, of his two Nephews (his Siſter's 
Sons) Thomas and John Hayward, during their Minorities: And 


wHEN and As they ſhould reſpectively attain to 21; then to the 
Uſe and Behoof of them the ſaid Thomas and John FREE his 


3 at ets and their Heirs, equally. 


The Cafes on this Head appear indeed inconſiſtent and repugnant + : 


But the true Method of ſolving them 1 is, to attend to the INTENTION 


of the Te ſtator. 


Now here The Teſtator intended his Nephews a 15 IP PR 
ſhould /ive to ma ake uſe of it; LF not, then only 4 Provy 2 on ring 


their Minority. 


And it is a Rule,“ that the Heir at Law ſhall NOT be dt F nberited 
by Uncertain Words of a Device.” 


Here, Norns VESTED z either of the two Nepheros, dur, ing 
their Minorities. 


Nn n 5 
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Hilary Term 30 Geo. 2. 


TTY. 23k 


* Ir the Teflator had intended a Benefit of Survivorſhip, to his two 


Nephews, He neu how to do it; as appears by another Part of his 
Will. 


The two Nephews were not Each of them intitled to a Moiety of 


the Profits during their Minority : For they were only to be marn- 


tained at the DisCRETION of the Executors. 


The Queſtion is, Whether this be, or be not, a Condition PRE 
«© CEDENT ; or an Eſtate depending upon a future Event that makes 
<« it uncertain whether it ſhall ever take Effect.“ 


Sheßpard s Touchſtone of Common Aſſurances, 117. defines a Con- 
dition precedent, to be Where the Condition muſt be fulfilled, 


** "ore the Eſtate can take Effect. 


A Gift to © « 1x he comes from Rome,” does not veſt till He 
comes from Rome. 


Juſt ſo, a Deviſe to A. 1F he 0 comes of Age ; cannot veſt 2 he 


comes Of Age. 


And he was not to have the Fe ee, till then. 


In Gifts of perſonal Eftate or Legacies, it is the "REN For if the 


Time is annexed to the Legacy itſelf, and not to the Payment of it, 


5 Pp W. ante 226. 
S. P. accord. 


then, if the Legatee dies before the Time of Payment, it is a lapſed 
pr & But if annexed to the Payment, then tis not. 1 Lev. 


167. 


ot Salk. 415. Pl. 2. The Caſe e Smell contra Dee, 6 Ann. in 


Chancery. 2 Pere. 349. 


As to the Executors taking only a CHAT rar. hir, The being 


5 deſeaſible does not make 1 it the leſs a Fee. 


In the Caſe of Gardner v. Sheldon [Vinghan 2 59. Ji it is ſo laid 


down by Ld. Vaughan. 


This is a Fee to the Truſtees ind their Heirs ; A hang liable in- 


deed to a Contingency. Tis the Word FE Fee what makes it a 


Fee. Littleton & 1. 


If fo, then it cannot be a veſted Remainder ; but muſt be an 
EXLCUTORY Deviſe, a mere contingent Intereſt. 10 Co. 85. Leo 


nard Lovers $ Caſe, 
4 . As 


Hilary Term 50 Geo. z 


* As to Mr. Perrott's Caſes — : Z 


Boraſton's Caſe, Hoy 23. 1s not at all applicable to the preſent 
Caſe: And it was there neceſ/ary, towards forwarding the Intention 
of the Teſtator, that it ſhould be a veſted Intereſt. And that was an 


expreſs Deviſe of a Chattel: So that the Fee veſted unmeatately. But 


here are uo ſuch Circumſtances, in this Cate, 


As to the Caſe of Tay „lar v. Biddal, 2 Mod. 289. There alſo was 


an expreſs Deviſe of a Chavet to Ehzabeth Wharton; And the Fee 
deſcending to Her, would have MERGED Te T. erm, contrary to the 
Intention and Words of the Teſtator. 


As to the Caſe of Edwards v. Hammond, 3 Liv: 132. It is no 


more applicable to the preſent Caſe, than the other two are. That 
was a Condition ſubſequent. 


* P. 232. 


But Here are no Words to chi the Intention of the Teſtator by + 


have been, that if either of his Nephews ſhould die, his Heir at 
Law ſhould not inherit.“ 


And here it is ſtated that the Teſtator's Heir at Law was let into 


and held this Moiety by Conſent of all the Parties, TILL this Jobn 
came of Age. 1 Ante 229. ] 


As to the Caſe of Mansfield V. Dugard, It 18 diſtinguiſhable from 


"1 the preſent Caſe. | 


Mr. Perrott, was going to 1 Lord Mendel ſtopt him, 


and ſaid it was unneceſſary. 


Loed MANSFIELD— 
The Caſe is no more than this. R. P. being ſeiſed in F ee, 1 


his Will to the following Effet—< I give and deviſe All my Meſ- 
ſuages Lands Tenements and Hereditaments &c. unto the Reverend 


Thomas Hayward and John Bates and the Survivor of them, and to 


the Heirs of ſuch Survivor, In TRUsT to and for the Benefit of m 


Nephews Thomas and John Hayward; That is to ſay, upon Truſt 


and Confidence That the ſaid Thomas Hayward and Jobn Bates and 


the Survivor of them, his Heirs and Aſſigns, ſhall lay out and em- 


ploy the Rents and Profits of the ſaid Premiſſes for the Maintenanre, 


Education, Bringing up and Putting out in the World, of the faid 


| Thomas and John Hayward, (the Teſtator's two Nephews, ) DURING 
their MiNORIT1ES : And WHEN and As they ſhall attain their re- 
ſpective Ages of 21, My Will and Deſire is, that the ſame Premiſ- 


ſes ſhall be and remain to them the ſaid Thomas Hayward and obn 


Hayward, and their Heirs, equally.” And he makes the fame 7. 
H. and J. B. his Executors. e 


It 
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F. 233. 


Doctrine is fully laid down and explained. 


Hilary Term 30 Geo. 2 


* It is ſtated, that the Defendant Vhitly is the Teſtator's Heir at 
Law : But the Caſe does not ſtate Hoe, and in what Courſe of Con- 
fanguinity, Thomas Whitty is Heir at Law. "Tis probable that He 
is not of the Male Line; becauſe his Name 1 is Whitty. 


The Teſtator died. J. H. and J. B. the two Truſtees, entered 
into Poſſeſſion. Then Thomas Hayward, one of the two Nephews 
and Deviſes died, under Age, and without Iſſue. Then, the 'Truſ- 
tees let the now Defendant, the Teſtator's Heir at Law, into Poſ- 


ſeſſion of his Moiety. But it is not material What rey did among 
N foes: That will not affect the Right of the Plaintiff, 


The Queſtion is, Whether the Eſtate ve/ted immediately in 


„ the two Nephews, upon the Death of the Teſtator; Or remain 


„ ed in Contingency, till their reſpective Coming of Age: And 
conſequently, © Whether this Moiety belongs to % Hayward, 
upon the Death of his Brother Thomas, either as his Heir at Law, 
or as Survivor; or whether it deſcends to the Heir at Law of the 

«« Teſtator, as being undeviſed.” 


In the Conſtruction of Wills, adjudged Caſes may very properly 


be argued from; if they eſtabliſh General Rules of Conſtruction, to 
find out the Intention of theTeſiator. : Which Intention * to pre- 
vail, if agr ecavie to the Rules of Law. 


Here it is 218 that a Fee is ih 4 to the Neokews: but it is 
made a Queſtion, « Whether it be a F ce depending upon a prece- 
* dent Contingency ; or, an nume diate Fe ee. 


He faid He would lay down a Rule or two as Conſtruction, 9805 
viouſly to giving his particular Opinion on this Caſe. 


1ſt. Wherever the 20000 Property i is deviſed, wi ith a Nene 


| Intereſt given ct Hit, it operates Dy. way of Laceftion out of the 
abſolute Feoperty: 


This Rule! 18 laid down 1 in. Mattheeo Manning's 8 Call, 8 Co. 95. b, 


2d. Where an abſolute. Property i is given ; And a ales In- 


tereſt given, in the mean time, as * UNTIL the Deviſee ſhall come 


« of Age Se; And hen he ſhall Come of Age Ec, then to Hun 
« &c:” The Rule! is, that that ſhal! 1 OP* rate as a Condition pre- 
cedent ; but as a Deſcription of the Time when the Remainder-Man 


is to take i in Poſſe efron. 


And to this Purpoſe is Bor aſton” 8 Caſe, 3 Co. 21. 4. b. Where this 


1 


Hilary Term 30 Geo. 2. 


—— th 


— 


* And this is ſuſficient to anſwer the Intention of the Teſtator: * p. 234. 
hs Deviſee does not want it in Me mean Time, 


The Caſe of Mansfield v. Dugard,—in the Abridgment of Egui y 
Caſes 195. pl. 4. 18 alſo ver y ſtrong, to prove the general Rule. 


Here, upon the Reaſon of the Thing, the Infant is the Object 
of the Teſtator's Bounty : And the Teſtator does not mean to de- 
prive him of it, in any Event, Now ſuppoſe that this Object of 
the Teſtator's Bounty marries, and dies before his Age of 21 leaving 
CUILDREN ; could the Teſtator intend in ſuch an Event, to diſinberit 
Him? Certainly, He could not ? And as to the Te ſtator's Heir at 
Law, His Heir at Law is only to take what the e has not 
deviſed away from Him. 


But in the preſent Caſe, che Teſtator takes no Notice of this Tho- 
mas Nhitly, who is indeed ſtated to be (but it doth not appear 
_ bow) his Heir at Law. And He does not exce pt any Thing out 
of the Intereſt he has given to his Nephews: He only makes a 
Truſt, to be executed for THEIR Benefit; And deviſes nothing for 
the Benefit of the Truſtees, who were alſo his Executors. And this 

18 only a CuarTEL-Intereſt, which CAN NOT y_ 21 Years. . 


On the Rule in Metthero Manning's Caſe, here is fax the utmoſt) 


only an Exception, by this Deviſe to the Truſtees, out g the abſo- 
lute Property given to his ee. 


Tis ſo plain upon the true Intent and Meaning of this Will, that 
it is a Shame to cite Caſes upon it. But yet I remember an appo- 
lite Caſe, in H. 17 G. in Canc. Tomkins v. Tomkins, where the De- 
viſe was © to his Brother in Truſt for his eldeſt Son B. ill he 
«© ſhould attain 21 Years; and if he ſhould die before 21, then a 
„Deviſe over.” The Court held the Age of 21 to be no Limitation. 
of B's INTEREST ; but only a Limitation of the Tru/t, during his 
Minority; And that B. took the whole by Implication. 


So here, the Property is alflutel given : And the Limitation is 
only of the 7. ruſt. 


Therefore upon the whole, He held the preſent Caſe to 8 


An immediate Gift to the two Nephews; ; with a Truſt to be ex- 
cute for their Benefit, oy their Minority. 


Per Cur. Let the Poſtea be 
delivered to the Plaintiff, 
O O o Mater, 


215 — 
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* 


P. 235. * Maſter, &c, of the Vintners Company ver/. Paſley. 


\ HIS was an Action of Debt brought upon a By-Law of this 
| Company. En hs 


The Declaration (after a proper Introduction) ſet forth the By- 
Law, which was made on 24th April 1656, intitled © An Ordinance 
„of Election of Men into the Livery of the Corporation or Mi- 
«© ſtery of Vintners of the City of London”: Whereby it was or- 
dained and eſtabliſhed, That the Maſter and Wardens of the Corpo- 


P 
ration or Miſtery of Vintners of the City of London, for the Time 


being, ſhould have a decent Livery, comely for themſelves, and 
meet to attend upon the Lord Mayor and his Brethren the Alder- 
men of the ſaid City from Time to Time and at all Times, as Need 
ſhould require; and upon the ſaid Maſter and Wardens, at all ſuch 


Time or Times thereafter, and in ſuch Gowns and Liveries, as they 


| ſhould be lawfully warned and ſummoned to come and be in, upon 


| g 5 in, up 

any neceſſary Occaſions concerning the Credit and Worſhip of the 
{aid Company; And alſo that once in every Year, or oftner if Oc- 
caſion ſhould ſerve, the ſaid Maſter Wardens and Afliſtants, or the 
Major Part of them which ſhould be then preſent at a Court of Aſ- 
ſiſtants for the Time being, to be holden for the ſaid Miſtery, 


ſhould and might ELECT and chooſe into the LIVERY or CLOTHING 


of the ſaid Corporation or Miſtery, such AND $0 MANY of the 


 Yeemanery of the ſaid Miſtery, as ſhould feem moſt meet and conve= 
nent unto them; And that EVERY sUCH PERSON cf the ſaid Ye- 
mandry ſo thiſen into the ſaid Livery as aforeſaid, ſhould AT or BE- 


FORE {ts Admiſſicn into the ſaid Livery, PAY to the faid Maſter, 


Wardens and Freemen and Commonalty of the Miſtery of Vintners 


of the City of London, to their Uſe, the Sum of 31/. 135. 4 d. of 


lawful Money of Engiand. And then and there, at the fame Aſ- 
ſembly, the ſaid Maſter, &c, did make another By-Law, That Every 
Perſon and Perſons of the ſaid Corporation, which at any Time tlerc- 


after ſhould be by the ſaid Maſter Wardens, &c, for the Time 


being, at any Court, &c, ELECTED OR CHOSEN into the Live 


ry of 
the ſaid Miſtery ; and /hould not, upon Netice given to Him or x Ja 


in that Behalf, by the Clerk or Beadle, Acc of the fame ; or, | 


upon Acceptance thereof, ſhould, before his Admiſſion into the ſaid 


Livery, REFUSE % PAY to the ſaid Maſter, &c, the Sum of 31 /. 


13s. ad. that then every particular ſo refuſing to accept, &c, or to 
pay as aforeſaid, ſhould FORFEIT, Ec, to the ſaid Maſter, &c, the 


Sum of 251. to be recovered by Action of Debt, Bill, Plaint, or In- 


formation, to be brought in any Court of Record within the Com- 
monwealth of Euglaud, by the ſaid Maſter, GS. 


2 | Then 
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* Then the Declaration avers both the ſaid By-Laws to be reaſon- P. 230. 


able, &c.; And allo, that at the Time of the making them, and 
ever ſince, All the Freemen of the ſaid Miſtery, before their Ad- 
miſſion to the Livery, were known by the Name of the Yeoman- 
dry; And that the Defendant was a fit and able and proper Perſon 
to be elected into the Livery and Clothing of the ſaid Com any. 
Thea it ſets forth his Election upon the Livery ; And that He 

fuſed, &c. | : dp 


14 1e 


To this Declaration 


The firſt Plea was © N. / debet.” And there was alſo, by Leave, a 
2d Plea, That there are 12 greater Livery-Companies, in London, 


and other inferior Companies; And that an Order was made at a 
Court holden before the Lord Mayor and Aldermen &c, on &c, at 
Ce; At which Court it was enacted Sc, And that no Perſon ſhould 


take upon himſelf the Livery of any Company being one of the 
« ſaid 12 Companies, &c, Unleſs he ſhould have an Eſtate of 


1000 J. Cc. And the Plea avers, That this was One of the 12 
Companies; And that he had zar an Eſtate of 1000 J. &c. And 
therefore he ſays, that he was not duely elected upon the ſaid Livery 


of this Company of Vintners. 


The Plaintiffs demur to this 2d Plea: And the Defendant joins 


in Demurrer. Oy 
Mr. Williams pro Quer. made three Objections to the Plea, 


1ſt Objection—T hat it is not ſet out by what Authority the Court 
which made this Order, was holden. Clift. 180, 196. je 


2d Objection. The Court is wncertain : For many Courts are 


holden before the Mayor and Aldermen ; And Non con/tat, which of 
them this is. N „ ů ö 


zaͤly Non conflat, what Authority the Court of the Lord Mayor 


and Aldermen had to make this Order. 
Mr. Serjeant Martin pro. Def. ſaid 
It was not known, at the Time of the Plea, nor can now be 


known, WHAT Authority the Court of Lord Mayor and Aldermen 
had to make this Order: Therefore He gave up the Plea. g 


But 


Hilary Term 3o Geo. 2 


* P. 237, But he objected to the Declaration, in two Reſpects. 


| 1ſt. The By-Laws are bad. | 


2d. The Defendant was 9 duly ſummged to rend at the Court 
of Aſiſeants, to take upon him the Livery. 


Firſt—The By-Laws are arbitrary, Hexal, oppreſſive, and not 
warranted by Cuſtom or Charter. 


They: are, That the Company may elect fach of the Veoman- 
« dry of their Members as ſhould ſeem moſt meet and convenient to 
them, upon the Livery of their Company;” And “ that every 
Perſon ſo elected, who ſhould refuſe &c, ſhall forfeit &c; And 
« Every Perſon ſo elected, ſhall accept the ſame, and ſhall upon 
or before Admiſſion, pay 31 J. 13 5. 4d. for an Admifſion Fee, 
* on Forfeiture of 25 /.” (which Penalty of 2 51. is made payable 
abſolutely and in all Events. > IN 


Now the Livery-Men ought to be Perſons of SubRance, a rods of 
being at the Expence of ſerving or F the Fi ine. 


And the Averment * That he was a fit and able md proper b Per. 
« ſon,” goes only to the juſt Execution of the By-Law; But will not 
make the By-Law fe. good, which is in itſelf void. 


3 Lev. 29 of Mayor Se, of Oxford v. null. rig Point, as to this. ] 


The Right « to have a Livery” muſt be founded either « on Char- 
ter or Galem. 


Paſeh. 20 G. 2. Innholders Company v. Gledbill, B. R. was fo 
1 And that the Court can't preſume it: And the want 
of ſhewing this, was holden to be ſuch a Fault in the Declaration, 
as might be taken Advantage of upon General Demurrer. 


In Lilly s Entries there is a Precedent of ſuch a Pleading 
upon ſuch a be 1 „ 


On 27 July 169 97. The Mayor and Aldermen made an Order 
(ſet forth | in 5 Pleadings,) which ſhews the Opinion of that Court 
upon this Head of e of the Perſons elected. 


In Raym. as: Taverner's Caſe 33 C. 2. (which he cited for the Sake 
of the Return,) This very Company made it Part of their Return 


to the Mandamus, 25 That every Livery-Man of this very Company 
; us * 28 


1 8 2 — —ͤ—ñ—ä—k —O—— — 


—— 
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6 


* as uſed and ought to be de bono Statu et Subſtantia,” Gc. [But * P. 238 ; 


N. B. the Fine of 31/. 135. 44. was there allowed to be good.] 


Cemberb. 221. The Caſe of the Stationers Company v. Saliſbury : 
(which was cited, as to the 1{t Objection of it, and applied to the 
1{t Objection here:) Allo the 2d Exception there, anſwers (as 
the Serjeant obſerved) to the 2d Objection here. [But that Caſe 
was not determined.) NCI | 


2d. Objection to the Declaration Non conſtat that He was ſum- 
moned to attend at the Court of Aſſiſtants, to take upon him the 
Liver. | x = 


The Declaration ſhews, that the Maſter and One Warden may 
appoint a Court whenever they pleaſe: So that the Time of hold- 
ing this Court, is ancertain. And they only ſhew that He was ſum- 
moned to attend at the zext Court, generally ; without ſpecifying 

WHEN if was to be holden. 1” e 


Mr. Williams in Reply. 
1ſt. Theſe By-Laws are now of above 100 Years ſtanding: And 5 
they have been holden good, notwithſtanding all Objections. Vide 
Raym. 446. Taverner's Caſe: [Where the Return of them was al- 

lowed.] And they ought to receive a favourable Conſtruction. 


If they chooſe a Perſon unfit, it may be taken Advantage of in 
Pleading, or upon Evidence. „„ Fo 
City of London v. Vanacker, Carthew, 480, 48 * A Power . to 
« elect ſuch Perſons as ſhould ſeem to them to be fit and able! — 
gives them a Diſcretion. 5 Co. 100. a. Rooke's Caſe. Ra 


This is a diſcretionary Power; and is confined to ſuch as are fit 
and able; though it mult be legally executed. | 


It is objected alſo, that the Penalty of 25 J. is made payable a- 
folutely : Whereas it ought to be, unleſs he has a reaſonable Excuſe. 


But this is implied. 5 
And if he has a reaſonable Excuſe he may plead N// debet. 
_ Carthew 483. City of London, v. Vanacker : [in Point.] 1 Lutw. 


402, By-Law of the City of Canterbury: Where Non debet was 
pleaded. (v. fo. 405.) 
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* P. 239. 


.* In Anſwer to the 2d Objection 


As to the Time of holding the Court, he Objection i is only to 
the Form of the Declaration. But 


It is averred “That Notice was DULY given Him of his Elec- 
4 tion; And“ That Notice was DULY given Him, to attend at 
c the next Court of Aſſiſtants. 


Beſides, He as a MEMBER of the Company, was OBLIGED 70 


TAKE Notice of t he Ti me of holding their Courts. 


As to 3 Lev. 293. The By-Law there does not even confine it 
to the Inhabitants of the C ity: But his is confined to the Members 


of the een 1 This is no Anſwer to che material Objec- 


tion.] 
As to Comberb. 221. It was not determined. [No more it was.] 
Lord Mansfield — 
T he Plea is admitted to be bad. | 


The Objections are to the "OR Which has hi of 100 
Years ſtanding; and, ſeveral Times, judicially before the Court; 


and yet this Objection has never been hit upon. 


1 Oo Anſwer ſtrikes me: Which i is © That NIL Dr- 


BET may be pleaded, if the Party was really unfit.” Carthew 483. 
 Vanacker's Caſe, and 1 Lutw. 402. 405. Major, &c, de Cambridge 


v. Herring—are Proofs of this.—By the former, it appears that 


it may be given in Evidence, upon Nil debet pleaded: And in the 


latter, it was actually pleaded; and Iſſue taken upon it. And this 


equally holde, as to any reaſonable Excuſe. And We will not intend : 


him to have been an Unproper Perſon, 


Being. a Livery-Man of the Company, He 3 to know when 


the next Court 1 is. And therefore 7/15 CeO has I not as a 


Mr. Juſt. Deni en. 


The By Law gives Power * to elect ſuch and fo many out of the 


06 Yeomandry, upon the Livery, as ſhall ſeem to them moſt meet 


and convenient.” The main Deſign ſeems to relate to the Num- 
ber. As to the Abi/ity—By-Laws ought to have a reaſonable Con- 
ſtruction: We ought not to conſtrue them fo ſtrictly, as to take 
them to be void, if every particular Reaſon of making them, does 


not appear. 
4 1 | Now 
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* Now here, it is objected « that the Perſon elected May be a * F. 240 


* gar. 


But We can never intend that they would chooſe Perſons yoT 
meet and convenient. 


And #f this be done, Nil debet” wall n that — before 
the Court. 


And You cannot, upon this Record, take in the Order of the 


Court of Lord Mayor and Alderman ; 3 becauſe THAT Plea is 
given up.” | 


And the Notice ſhall be intended to be regular. 


This is an Ancient By-Law ; And N othing unreaſoable appears | 
upon the Face of 1 Re 


Per cur. (vis. Lord Mansfield and Mr. Juſtice Den Jew 6 
the Other two Judges being abſent,) 


Jop ENA for the PLAINTIFF. 


Wilſon, Clerk, ver/. Greaves. 


R. Serjeant Hewitt ſhewed cauſe againſt a Prohibition, which 
Mr. Serjeant Poole had moved for (on the 6th of July laſt) 
to be directed to the Arch-Deacon of Nottingham, to ſtay his Pro- 


ceeding 1 in a Suit againſt Mr. Wilſon, (Parſon of Newark,) for brawl- . 


ing in the Church, and alſo for ſniting in the Church: But he 
prayed the Prohibition, only as to the latter Charge, the ſmitin 

the Church. [V. 5, 6 E. 6. c. 4. & 2: Which Act contains 3 % dict | 
Clauſes, levelled againſt 3 diſtin Offences committed in Churches 
and Church-Yards; v2. the 1ſt againſt quarrelling, chiding, or 
brawling, by Words only; the 2d againſt ſmiting, or laying violent 


Hands; the 3d againſt ſtriking with a Weapon, or 1 One N 
with Intent to ſtrike. * 


His Objection was, That as to ebis Offence of e in the : 
Church, there ought to have been a previous CONVICTION af 

Law; though the Statute fays * hat he ſhall %% faclo be deemed. 
„ excommunicate.” In Proof of which, he cited Cro. Elix. 224. 
pl. 6. Dethick's Caſe; Where He was indicted, upon this Statute 


of 5, 6 E. 6. for Striking in St. Paul's Church-Yard: Though de 
got off indeed, for want of being named Garter. 


1 Ventr. 146. The Caſe of Dyer v. Eaſt, is full in Point, That 
the Striker in a Church-Yard does not ſtand %%. facto excommu- 


« nicated, 
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nacli, sth. 


gives no Reaſon why the Prohibition was denied. 


* P. 2 41 & nicated, UNTIL he be N convicted at "FER and this tranf 


% mitted to the Ordinary.“ 


And here having been xo previous Convictian at Law, He —— 
a Prohibition quoad the Smiting : And obtained 
A RULE to ſhew Cauſe. 


Apainſt which Rule, Mr. Serjeant Hewitt (on Monday 70.2 FM 
bruary 17 57) od Cauſe, as follows. 


On 5, 6 E. 6. c. 4 there are 3 Sections, and three Alterent Of- 
fences: And this Offence charged in the Libel, is not an Offence 
conſtituted ſo by this Act; But was a Matter within the juriſdic- 
tion of the Spiritual Court, before that Act, and abjftrafedly from 
it. They have, without Diſpute, Juriſdiction as to the Braw!ing. 


And as to the ſecond Branch, for Smiting in the Church, there 
needs not be a previous Conviction at Common Law: It is enough, 
if the Excommunication be in the Spiritual Court. To prove 
which, he cited Hetley 86. The Caſe of Viner v. Eaton Cro. Fac. 


462. The Caſe of Large v. Alton, pl. 7 : Cro. Eliz. 6%. The Caſe 
of Baker v. Brent and . t Haul. P. C. f. 139. c. 63. 


9 27. 
2 Ed. Raym. 8 50. The Caſe of na v. Collins. The Court 


denied a Prohibition; becauſe this Offence was originally and be- 
fore this Statute, comulible | in the Eccleſiaſtical Court, ratione loct ; 


And that the Statute, though it provides a Penalty, does not alter 
the Juriſacon. 


Therefore, he concluded that notwithſtanding this Objedtion 
The Spiritual Court have Juriſdiction. 


0 It was then adjourned to the next Day ; when it proceeded and 


Was determined. Mr. Juſtice Foſten and Mr. Juſtice Wilmot 
were Both abſent. 


Mr. Serjeant Poole—1 ite I "Prat: 146. Dyer v. Baſt, as 4 
. Caſe in Point, That there muſt be a previous Conviction by a 
Trial af Law; And * that ſuch Conviction muſt be ty aj? inted 
e to the e Court.“ 


Cro. Eli, 224. Dethict's Caſe : Where there was an Indictment 


actually found and pleaded to. 


As to My Hooks Hewitt's Caſes— 
 Hetley 96. Viner againſt Eaton, is a looſe, incomplete. Note; and 


. 
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* Cro. Jac. abs, Large v. Alton proves Nothing at all to the pre- 
ſent Purpoſe : And it was for brawling, only ; In which Cale, I 
agree that no Prohibition ſhall go. 


Oro. Eliz. 680. is indeed in the Alternative, after Sentence, or 
« due Trial and Conviction, and not before.” But that is only ſaid 
by Dodderige, then at the Bar, in arguing for the Defendant. 


Wenmouth v. Collins might be for a Prohibition generally Indeed 


a Reaſon is given for denying the Prohibition; vig. That the 


Spiritual Court originally had Juriſdiction to hold Plea of this 


60 * Matter, before the Act.” 


— 


442. 


But I deny that they had ſuch Original Juriſdiction : And the 
Act gives hin None. This is a Force Vi et Arms ; An Aſſault and 
Beating : And the temporal Courts will prohibit them from —— N 


ing upon it. 


Bro, Prohibition pl. 14. and Bro. Conſultation 6. are expreſs, that 
„Where a Man ſues in the Spiritual Court; And an Action at 


Common Law lies for the ſame Matter; A Prohibition lies, And 
No Conlultation ſhall be granted. 5 LTheſe a are * the ſame 


Caſe 3 VIZ, 22 E. 4. 20.] 
Mr. 7. 2 ſpoke on the fame Side, for Mr. 2 Jon. 


He even attempted to ſhew that a d would be reaſona- 


ble as to the Brawling : For that the Fact ſtated could not come 


within the Notion of brawling; And it was only {peaking toa third 


i Ferſon, to turn Greaves out of the Church. 


As to the Striking — The Spiritual Sonn had no juriſdiction 


before the Statute; And the Statute gives them None: They have 
only Power to pronounce tbe Sentence of Excommunication ; but; not 


the Power of Judging. 


As to the Caſe of nnd v. Collins, It is but a hk Mow « and 


Holt was abſent ; and there might have been a Confeſſion, 


nd there have been many Indictments, He ſaid, on this Statute; ; 
And this Method of Conviction was the ancient Method. 


Lord Mansfield — 


| The Statute of 5, 6 Fd. 6. c. 4. has three Degrees of Offences, 
and three different Puniſhments. 


Qqq 2 And 
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* P. 243, * And e e the Spiritual Court might claim before 


the Act, they are nw proceeding ynce the Act: Therefore it is not 
very material how the Matter ſtood before the Act. 


The Puniſhment 1s given, by this Act, to the Eccleſiaſtical Court: 
And the Puniſhment 1s ſuch as can only be executed BY He Or- 
dinary. 


The Caſe ſtated with regard to the firſt Offence, i 18 ſufficiently a 
Brawling, within the ren. of the Act. 


The ſecond Offence i is SMITING in the Church, or Church Tard. 
Now this is indeed „till an Offence at Common Law; And He maz 
be indicted for it: But, beſides this, He may, by this Act, be ipſo 
Vaclo, excommunicated. By whom? By the Ordinary. Indeed 
the Ordinary may uſe a Conviction at Law, as a Prof of the F act. 


And the Caſe in Raym. [2 Ld. Raym. $50. Wenmouth v. Collins,] 


is a plain Proof that the Eccleſiaſtical Court may proceed upon the 
two firſt Clauſes, and are not to be provibuted. 


But then there is a hiv Offence and a third Puniſhment men- 
tioned in the Act of ? 5, 6 E. 6. c. 4: Which has made all the Con- 
fuſion. This Offence is maliciouſly ſtriking with any Weapon, in 
any Church or Church-Yard, or drawing any Weapon there, with 
Intent to ſtrike. For this 3d Offence, the Act inflicts a double 
Puniſhment ; One, Temporal ; the other, Spiritual : The Tempo- | 
ral Puniſhment is Loſs of an Ear, or Marking in the Cheek, after 
Conviction; the Spiritual is, And bejides, Every ſuch Perſon to be 

790: ane ſtand ipſo facto excommunicated as is aforeſaid.” 
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- Shs" indeed, there muſt be a previous Conviction ; And a Tranſ- 
miſſion of the Sentence ; ; anda Declaration. 


But on the ſecond Clauſe, No previous Conviction is neceſſar; 


(though, ff there is one, it may be uſed As 4 Fre of the F act. 5 


This Libel 18 5 upon the firſt and ſecond Clauſes: Nor upon the 
e, 


And the Proceeding of the two Courts being diverſo atm, it 


is no Objection, to ſay, That a Man will, at this rate, be tuice 
66 puniſhed for the ſame Offence.“ 


| e This is common, in many Caſes: For We proceed, to 15 They 


to amend. 


| T7 CC e 
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* Tis clear, that upon the Two FIRST Clauſes, the Eccleſiaſtical * P. 244. 
Court Has a Juriſdiction. 


The Cates upon Words do not apply to the preſent Caſe. 
Mr. Juſt. Deniſon concurred. 


Their Proceedings are pro Salute Anime. Indeed if they pro- 
ceed for Damages, this Court will prohibit them. And that was 
laid down by the Court, in the Caſe of Large v. Alton, in Cro. Jac. 
462, where the Coſts being given only pro Expenſis Litis, the Court 
would not prohibit them: But they declared that they would have 
done otherwiſe, if it had been pro damnis. e 


And it is plain to me, that the Caſe in 1 Yentr. 146. Dyer v. 
Taft, was really a Determination upon the hird Clauſe of the Act; 
and is a Miſtake: I ſuppoſe the Words * th a Weapon,” are left 
cut, by Miſtake. The Reporter was then a Young Man. 


But however, this is the only Caſe to be met with, to this Pur- 
pole ; And it muſt be a Miſtake, either in the State of the Caſe, or 
in the Opinion: For on the ſecond Clauſe, Surely, We can vor 

_ prohibit them; becauſe they are exactly within the Words of the 

| Statute, © That if any Perſon or Perſons ſhall ſmite or lay any 
violent Hands upon any other, either in any Church or Church- 

„ Yard, they ſhall zp/o Facto be deemed Excommunicate.” 7 


Per Cur', (vis. the only two Judges now preſent) 
The RULE was DISCHARGED. 


gth February 


| Bankrupt.) 1757. 


Woolley et al' ver. Cobbe et al' (Bail of Cobbe, a Wedneſday, 


HE original Defendant became Bankrupt, pending the Ac- 
I tion. Bail was fixed in July. The Bankrupt obtained his 
Certificate, in Augult following. pO „ 


The Queſtion was, Whether the Bail ſhould be diſcharged, 
by this Certificate,” (which was not obtained il AFTER they 
were fixed and the Debt levied upon them by H. fa. and the 
Money actually in the Hands of the Sheriff;) Or * Whether the Bail 
were become abſolutely liable; and Conſequently, the Certificate 
came too late to help them.” | 

| Lord 
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— 


F. 245. 


* 


* Lord Mansfield made a Diſtinction, And Mr. Juſt, Deniſon and 


Mr. Juſt. Foſter agreed to it, That if the Certificate is obtained 
« before the Bail are fixed, they ſhall be di/charged: But if they are 
* fixed, before the Certificate is obtained, they remain liable.“ 


V. poſt. Mich. 1757. 31 G. 2. B. R. Cockeril v. Oꝛoſton S. P. 
agreed to by the whole Court. 


Rex ver/. Gayer Eſq. 


M R. Gould and Mr. Willes ſhewed Cauſe againſt quaſhing an 
Order of Seſſions, which (upon Appeal to them, by Mr. 
Gayer,) diſcharged an Order of two Juſtices appointing James 


Gayer Eſq; and Benjamin Cobley to be Overſeers of the Pariſh of 


Rockvear in Com. Devon. 


Mr. Gayer alone appealed from this order of Appointment ; and 


the Seſſions diſcharged it, as to the Appointment of Mr. Gayer 
only: [The Words of the Order are — It appearing unto this 
„ Court that Oc, and alſo Ge, and that Se; This Court doth 

* THEREFORE vacate and make void the ſaid Warrant, as to the _ 
« ſaid J. Gayer.”] It appearing unto them, that he had ſome Years _ 


been, and was at the Time of the Nomination, and ſtill at the 


Time of making the Seſſions Order, an ACTix6 JusTIce of Peace 
for the ſaid County, reſiding within the taid Pariſh of Roc#bear, 
and a ſubſtantial Houſekeeper there; And allo a Lieutenant of Ma- 
ries in his Majeſty's Service, on Ha!j-Pay ; And that there are other 

ſufficient ſubſtantial Houſeholders within the ſaid Pariſh, for the 


doing ſuch office. The Court THEREFORE vacated. and made 


void the ſaid Warrant, as to the faid James Cayer.“ 


Mr. Norton had, on 13th November 1756, moved to quaſh this 
Order of Seſſions: For that neither of the two Reaſons were ſuffi- 


cient to juſtify the Seſſions in quaſhing the Order of two Juſtices, 
whereby Mr. Gayer was legally and regularly appointed One of the 
Overſeers of the ſaid Pariſh. _ Re 5 


A RuLE was thereupon granted, “ to ſhew Cauſe.“ 


On ſhewing Cauſe, The Counſel on both Sides went (at large) into 
a long Argument, Whether the Reatons given were ſufficient:” 
„ Particularly, © Whether the Offices of Juſtice of Peace, and the 


«© Othce of Overſeer, were compatible; and“ Whether the Objec- 
tion could be removed by appointing a D-puty-Overſeer ;” H it 


4. could, 


Hilary erm 30 Geo. 2. 


* could, then © Whether a Juſtice of Peace was liable to be appoint-" ws 246. 


« ed Overſeer, in order to his executing the Office by Deputy.“ 


Lord Mansfield ſaid, the General Queſtions concerning the 
Incompatibility of Offices, and the Power of appointing Deputtes, are 


a large Field indeed : But the * Queſtion ſeems to turn in a 
very narrow hs Des 


The Seſlons, upon an Appeal, have a Right to exerciſe the ſame 


Latitude of Diſcretion, in judging © Who are fit to be Nominated 
«<< Overſeers,” as the two Juſtices had. They have given their 

Opinion“ That Mr. Gayer was not @ proper Perſon to be a 

pointed Overſeer.” They are not obliged to give any Reaſon bh 


their Opinion: becauſe the Legiſlature has intruſted them, upon an 


Appeal, with the Power or Authority of eppointng Overſeers. 


1f they had: given no Reaſon, their order had andoubiedly been 
good: We muſt have preſumed that they acted upon proper Grounds. 


[t ! is true, that where the 40ho/e Reaſon is ſet out, and is clear! 
aorong, We may and ought to quaſh an Order man nf fy made by 


Miſtake, pon an erroneous . 


But chen the bad Reaſon given muſt appear to have been their 


only Inducement. If there may have been other Grounds, they 
ſhould be preſumed ſufficient : And the Order ought not to be 


ſct aſide, becauſe ſome of their Reaſons, unneceſſarily given, appear 
to be bad. e 


There Was 15 Neceſſity for appointing Mr. Gayer. The Seſſions 
ſtate “that there were other ſufficient ſubſtantial Houſeholders 
«© within the faid Pariſh.” They might think Mr. Gayer, under 


all the Circumſtances, improper unnecgſſariſy to be appointed: His 


being an acting Juſtice of Peace reſiding within the Pariſh, and a 
Lieutenant of Marines, might be two Circumſtances which weighed 
among others. But it don't follow, neither is it (aid, that they look- 


ed upon both or either of theſe Reaſons, as an Exemption from being 


appointed, or a Diſability to ſerve the Office of Overſeer; and that 


they vacated the Warrant of two Juluces as illegal upon that Ac- 


Count. 


The Execution of a Diſcretionary Power, where it is not neceſ- 
lary to give a Reaſon, ought to be ſupported; wnlc/s the whole Rea- 


ton is ſet out, and dj, wrong. Here, the whole Reaſon upon 
Which the Seſſions acted, 7s not given. They ſay there were Other 
Perſons, qualified. Suppoſing Mr. Gayer liable to ſerve the Office, 
they might think Him not so proper as many Others. And there- 
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* P. 247. * fore We are not obliged to ſay © that the aka Reaſon they went 


upon, is bad; allowing (for Argument) that there aroſe no legal 


Objection to the Appointment of Mr. Gayer: Which, I think, there 


15 NO Occaſion now to examine. 


Mr. Jultice Deniſin concurred, 


They were not ob/iged to give any Reaſon at all: And if it be 


only an imperfeft One, We ought not to quaſh their Orders. 


He added—I remember a Caſe, (Rex v. Spalding, I think it was,) 


Where the Juſtices held a Man ſettled in a Pariſh, by reaſon of an 


Apprenticeſhip ; Not ſaying That He had /erved 4o Days in the 


“ Pariſh, under it:“ Yet the Court would not tend that they did 
N 


We will intend EVERY v thing i in Favour of the Juſtices, in their 


| Orders. 


Now here, the Reaſon ther! not appear to be a wrong Reaſon : It 


is enough, that they judged him an IMPROPER Perſon to be Overſeer. 


Thurſday, 
10th Febru- 


ary 1757. 


*:P. 248. 


Saturday, 
12th Febru- 
ary 1757+ 


Mr. Juſt. F Nr concurred, 


Per Cur: We 0 
| ORDER of SESSIONS confirmed : ; 
ORDER of Two JusTicts quaſhed. 


Rex very; Inhabitants of Chidingtold. 


| See this CAsE abridged in the Tavix; and at large in the 


Quarto-Edition | of my SETTLEMENT CASES, No. 132. 
l 


3 Plummer ves Bentham. 


H E Recorder of London (Sir William Moreton }) came to the 
Bar, and CERTIFIED two Callas of that e ORF TENUS. 


Mr. Williams 3 (when Sir Williom Moreton was down at 
the Bar,) that the Recorder of London might r return two W rits of. 


Certiorari 


8 


. Hilary Term 30 Geo. 2. 


S directed to the Lord Mayor and Aldermen of London; to 
certify two of the Cuitoms of their City. 


And then Mr. Williams opened the Caſe, viz. That it was an 
Action of Treſpaſs on the Caſe brought by the Plaintiff againſt the 
Defendant, for ob/trutting bis ancient Lights, by a new Fre 9m or 


Building which the Defendant had raiſed againſt them : To which, 


The Defendant had, (by Leave,) pleaded two Juſtifications, Both 


of them under the Cuſtom of the City of London. One of them 
was, that there is an ancient Cuſtom in the City of London, That 
if any Perſon has a Meſſuage or Houle in the City of London, ad- 

joining or contiguous to another MESSVAOGCE OR Hous or to the 
Ancient Foundations of One in the ſaid City, which former Houſe 
has ancient Lights or Windows fronting oppoſite to or over ſuch 
other adjoining or contiguous Mess8UAGE OR Hos or ancient 
Foundation of one; Such other Perſon, Owner of the 1.ATTER Meſ- 
ſuage er Houſe or ancient Foundation of One, may well and law- 


cc 
46 
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cc 
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0 


* 


(4 


Foundations of ſuch his adjacent or contiguous Mxssu AGH OR 


Hos any new Meſſuage or Houſe, to ANV HIGHTH that he ſhall. 
« pleaſe, againſt and oppoſite to the ſaid ancient Lights and Windows 


4 of ſuch firit-mentioned neighbouring Meſſuage or Houle to which 


66 


0 


(0 


Houſe are ſo contiguous or adjoining; and thereby darken and ob- 
ſcure ſuch ancient Lights and Windows of ſuch firſt- mentioned 


cc 
«cc 


«c 


8 Agreement or Reſtriction to the contrary.” 


On this Plea, Iſſue was joined: And a Certiorari iſſued, directed 4 p. 249. 


to the Mayor and Aldermen of the City of London, to certify 
2m Whether they have or have not ſuch a Cuſtom.” 


. ks ſecond Plea, Iſſue, and 3 were the fone with 1 | 


firſt, only with this Difference or rather Extenſion of the Cuſtom 
pleaded; viz. © That the Owner of any ERECT10N oR BUILDING 


or the ancient Foundation of any ERECTION OR BUILDING, 
<< might well and lawfully exalt ſuch ERECTION or BUILDING, or 


© erect and build thereon a new ERECTION OR BUILDING to an 


<« Highth that he pleaſes &c;” and ſo on, as in the former Plea: 


Only that the former Plea confined the Claim of the Privilege, to 


Meſſuages or Heujes ; which this latter Plea extends to all Ered ions 
or Buildings. 


Sir William Moreton Knt. Recorder of London, accordingly certi- 
fied ORE TExVs s, by Command of the Lord 2185 and Aldermen, 
after 


fully exalt ſuch his Meſſuage cr Houſe, or rebuild upon the ancient 


his Me/ /ſnage or Houſe or ancient Foundations of a Meſſuage or 


neighbouring Houſe, having ſuch ancient Lights and Windows: 
Unleſs there has been ſome Writing Inſtrument or Record of an 


> ; 
. 3 — * a . 
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Queſtion was 
very like the 
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23 
Sce the firſt (after having recited the Pleadings and Certirari,) « That than « * 


Caſein Sir H. 
Calthrop's: * 75 ſuch a Cuſtom as is alledged in the former Plea : But that there 


Reports(pret- © 1s No ſuch Cuſtom as is alledged in the latter Plea. 
tily reported 
and worth 


reading;) The Recorder then deliverd in both the Writs of Certiorari, 


where the with oritten Copies of the reſpective Returns annexed ; though He 
had delivered them Ore tenus at the Bar: (Which, he told Me, was 
preſent, and uſual.) The Returns were worded as follows; viz. The Execu- 


che Petermi- tion of this Writ appears in a certain Certificate by Us the Mayor 


nation agrec- 


able to the and Aldermen of the ſaid City of London, made by the Recorder of 
Certificate as the ſaid City at the Day and Place within contained, according to 
to this firſt 

the Cuſtom of the ſaid City, by Word of Mouth, as is within com- 


manded. 


Plea. 


Toe Anfwer of Marſhe Dickinſon Eſq; the Mayor, and of the 
Aldermen of the ſaid City. 


We the faid Mayor and Aldermen of the ſaid City, by Sir William 
Moreton Knt. Recorder of the ſaid City, by Word of Mouth of 
the ſaid Recorder, according to the ſaid Cuſtom of the ſaid City, 
Do, in Obedience to the ſaid annexed Writ, humbly certify That 
there is now had, and from the Time whereof the Memory of Man 
is not to the contrary there hath been had and received ſuch ancient 
and laudable Cuſtom in the ſaid City uſed and approved; to wit, 
That if any One hath a Meſſuage or Houſe in the ſaid City, near 
or contiguous and adjoining to another ancient MESSUAGE OR 
«© Hovsx, or to the ancient Foundation of another ancient Mxss u- 
« AGE OR HovsE in the ſaid City, of another Perſon his Neighbour 


* P. 2 50. * * there; And the Windows or Lights of /uch Meſſuuge or Houſe 


are looking tronting or ſituate towards upon over or againſt the 
« faid other ancient MEss$UAGE OR Houss or ancient Foundation 
« of ſuch other ancient MESSUAGE OR Hous of ſuch other Per- 
« fon his Neighbour, fo being near adjacent contiguous or adjoining, 
« Although ſuch Meſſuage or Houle and the Lights and Windows 
thereof be or were Ancient, YET ſuch other Perſon his Neigh- 
« bour, being the Owner of ſuch Other MrssVAGE OR Hos or 
% ancient F e etiaes to being near adjacent or adjoining, by and 
c according to the Cuſtom of the ſaid City in the fame City for all - 
« the Time aforeſaid uſed and approved, well and lawfully may, 
„ might and hath uſed, at his Will and Pleaſure, his fad other 
40 Mes AGE ok House ſo being near adjacent or adjoining, by 
+ Building to exalt or ene; or, of new, upon the Ancient Foun- 
e aaticns of ſuch ou“. MH ESUAGE OR HousE ſo being near adja- 
cent or adjoining 79 Hui and ere t a new Mefjuage or Houſe to 


„ $UCu [JiGHTH AS THE SAID OWNER SHALL PLEASE, againſt 
2 | e e ad 
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and oppoſite to the ſaid Lights and Windows near or contiguous to 
ſuch oTHER MxssuAGE ok Hovse, and by Means thereof 


TO OBSCURE AND DARKEN ſuch Windows or Lights: Unleſs 
there be or hath been ſome Writing Inſtrument or Record of an 
Agreement or Reſtriction to the contrary thereof in that Behalf.” 


The Return to the other Writ of Certiorari was in the ſame 
Form, and to the very ſame Effect as to the Cuſtom certified 


by the former; and repeated the Return to the former Certio- 


rari in totidem verbis, very nearly: But it went on further, 
with a Negation of the Exiſtence of any ſuch Cuſtom as the 
Defendant had alledged in his /econd Tuſtification. 'The Ad- 
ditional Part was as follows. = 5 


And that in the ſaid City of London there is NoT now or ever was 


y ſuch Cuſtom, That if any One hath a Meſſuage or Houſe in 


the ſaid City, near or contiguous and adjoining to an ERRCTION 
or BUILDING or to the ancient Foundations of an ErEcTIown or 


BUlLDING, in the faid City, of another Perſon his Neighbour 
there; And the Windows or Lights of ſuch Meſſuage or Houſe 


are looking fronting or ſituate towards upon over or againſt ſuch 


ERECTION or BUILDING or the ancient Foundations of ſuch 
ERECTION or BUILDING of ſuch other Perſon his Neighbour ſo 
being near adjacent contiguous or adjoining: Although ſuch Meſ- 


ſuage or Houſe and the Lights and Windows thereof be or were 


ancient, Yet ſuch other Perſon his Neighbour, being the Owner 


of ſuch ERECT10N or BUILDING or ancient Foundations of ſuch 


ERECTION or BUILDING fo being near adjacent or adjoining, by 


and according to the Cuſtom of the ſaid City in the ſame City for 


* might and hath uſed, at his Will and Pleaſure, his ſaid ERgc- 


«c 

cc 
cc 
«cc 
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A 


A 


4 


TION or BUILDING fo being adjacent or adjoining, by un 
to exalt and erect; or, of new, upon the ancient Foundations of 
the ſaid ERECTION 07 BUILDING fo being near adjacent or ad- 


joining to build and erect a new Ercetion or Building, to $UCH 
HIGHTH as tbe Owner ſhall pleaſe, againſt and oppoſite to the ſaid 


Lights and Windows of ſuch Meſſuage or Houle, and by means 


thereof to obſcure and darken ſuch Windows or Lights.“ 


The CourT Ordered the . to be filed, and the | 


Return RECORDED. 


Note—Nothing of this kind has actually happened for many 4X3 


Years paſt, (not even ſince H. the ſixth's Reign, ) in this 


Court; (though it has in the Court of Chancery.) Anda 


Conſultation was had in the City, concerning the Sort of Gown 
which it was proper for the Recorder to put on, to make 
this Ore-tenus Return: In which Conlultation, it was deter- 
— — JCCCC0000G0TGT0⁵wůͤ O" 


all the Time aforeſaid uſed and approved, well and lawfully may * P. 251. 


Hilary Term 30 Geo. 2. 


„ —ͤ—ũ— 2 


mined that it ought to be the Purple Cloth Robe, faced with 
black Velvet; and not his Scarlet Gown, his Black Silk One, 
nor the common Bar-Gown. 


See Yiner's Avridgment; Title Cuſtoms of London, Letter P. placita 
2 & 4. concerning this Manner of trying the Cuſtoms of Lon- 
d;m: and how to furmije © that they ought to be tried thus, 
and not by the Country:“ "Tis in Vol. 7. Page 246. Note— 

Without ſuch a Surmiſe, they thall be tried by the Country, as 
other Iffues in Fact are. f 


Rex ver}. Strong. 
M R. Serjeant Poole ſhewed Cauſe againſt quathing an Indict- 
| ment on 5 Elix. c. 4. ſect. 31. (for exercifing a Trade, not 
having ſerved an Apprenticeſhip therein,) found at the Seſſions for 


the CiTy of Carliſle. 


Mr. Norton had (on 27th November 1756) moved to quaſh it, 


upon an Objection, that the City- Seſſions had no Juriſdiction. And 
He had cited, in Proof of it, The Caſe of Regina v. Taylor, 2 Ld. 
 Raym. 767. Where ſuch an Indictment was quaſhed, “ becauſe the 


© BURROUGH Seſſions had no Juriſdiction to take ſuch Indict- 
« ments.” He inſiſted that OnLy the Quarter-Seſſions of the 
County have Juriſdiftion. The Indictment in that Caſe of Taylor, 
was found at the Seſſions for the Corporation of Wells; and moved 


| hither by Certiorari. 


MP S005 


Corporate, at THEIR Seſſions. 


* Lord Mansfeeld, at the Time of the original M otion, looked into 
the Act of 5 Eliz. c. 4. and faid that this Act [& 39.] expreſsly 
gives the Power to Mayors or other Head Officers of Cities or Towns 


And now, upon ſhewing Cauſe, 


The CouRT was unanimouſly of that Opinion. 


The Caſe of the Queen againſt Taylor was in Eafter Term 1702, 
1 Anne: And is contradicted by that of Regina v. Franklyn, in 
2 Ld. Raym. 1038. which was determined in Mich. 3 Ann. 1704. 
though it is in 1 Sa. 370, by Miyake, put under Mich. 3 Will. & 
Mar. 8 e 8 

8 Per Cur. RULE DISCHARGED. 


ME M O- 


Hilary ferm 30 Geo. 2. 
ME MOR AN D UNI. 
The CovRT was not up till near an Hour after Midnight; 
though many Rules were enlarged, and many long Motions 
adjourned over till next Term. 


— —— — — — — 


A S the Regulation made by the Court concerning Views took 
it's Riſe in this Term, it may be proper here to ſtate every Thing 
relative to that Subject; which, at the Time of this Publication, is a 
Practice fully ſettled. 5 | | — 


The Granting of Rules for VI EW S in * Caz/\NÞ-+5 


Ann. C. 16. 


Cauſes ſtands + now ſettled upon the following Foot. 5 8: does not 


extend to CH- 


as ON. i : 5 minal Caſes: 
REA T IxcONVYIENIENCE had ariſen from the Abuſe of Views - m__ 
J and their being perverted into Means of DELAY, to the in- be v 


can benno © 


_ tolerable Hindrance of Juſtice. Some late Inſtances ſhewed the Rule for a 
Miſchief in a glaring Light: and the Example being once ſet, View, with- 


, mutual 
there was no Doubt it would be followed. Os 


1 In 1765. 


* After the 4 & 5 Ann. c. 10. ſo. 8. Views were granted, upon * P. 2 63. 


Motion, / Courſe. And upon this Act and 3 G. 2. c. 25. ſect. 14. 
a Notion prevailed That Six of the fir/t Tweive upon the Pannel 
« mult view, and appear at the Trial: If they did not, there could 
« be no Trial, and the Cauſe mult go off.“ 1 


Where ezher Party withed Delay or Vexation, He moved for a 
View. A thouſand Accidents might prevent a View, or Six of the 
firſt Twelve from attending the View, or their attending the '!'r1al. 
He who withed them not to attend, might by various Ways bring 
it about. Where a Defendant in Poſſeſſion was well liked, aud the 
Plaintiff a Stranger or unpopular, Gentlemen of theinſelves found 
Excuſes ; Eſpecially, if the View was troubleſome and at a Diitance. 
Cauſes in ſeveral Ceunties had at a great Expence been repeatedly 
carried down, and put eff ; either becauſe there was no View, or 
becauſe Six of the firſt Twelve did not attend the View or did not 
attend the Trial. Though Twelve Viewers ſhould appear at the 


Trial, 
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Trial, yet according to the Notion which prevailed, if Six f the 


firſt Twelve upon the Pannel were not among them, the Cauſe could 


not be tried. 


The Tendency of this Abuſe, to Delay, vexatious Expence and 
the Obſtruction of Juſtice, was ſo manifeſt, that the Court thoughe 
it their Duty to conſider of a Remedy: And in Miharlmas Term 


1757, and at other Times Lord Mansfie/d informed the Bar to the 


following Effect, © That they had conferred together upon the 


« ABUSE of View s, and conſidered of a Remedy 1 in the Power of 


. 0 WS Court.” 


Before the 4 & 5 Ann. c. 16. ſe. 8. there could be no View till 
after the Cauſe had been brought on to Trial. 7 the Court 


faw the Queſtion involved in Obſcurity which might be cleared up 


by a View, the Cauſe was put off, that the Jurors might have a 
View before it came on to be tried again. The Rule for a View 
proceeded upon the previous Opinion of the Court or Judge, at the 


Trial, © that the Nature of the Queſtion made a View not only 


P. 254. 


«« proper, but neceſſary: For the Judges at the Aſſizes were not to 
give way to the Delay and Expence of a View, unleſs they ſaw that 
the Cauſe could not be underſtood without one. However, it 
often happened in Fact, that upon the Deſire of either Party, Cauſes 


3 off for want of a View, upon ſpecious Allegations from 


the Nature of the Queſtion, that a View was proper; without 


going into the Proof, ſo as to be able to judge whether the Evidence 


. not be underſtood without it. 


* This Circuity Senden Delay ny 8 To prevent which, 
the 4 & 5 Ann. c. 16. ſect. 8. impowered the Courts at We/minſter 


to grant a View 1 in the firſt Inſtance, previous to the Trial. 


As a View might be of Uſe, and in this Shape v was attended with 
no Delay and but little Expence, it became the Practice to grant 


them of Courſe, upon the Motion of either Party. 


The 10. . ſe. 14, provides «that where a View ſhall be 


«©. allowed, the Jurors who have had the View ſhall be firſt ſworn, 
(or ſuch of them as ſhall a appear.) before any Drawing :” Which 


means, in Oppoſition to ſuch other Jurors as are to be drawn by 


| Ballit ;, and not to eſtabliſh e that Six at leaſt of the 4 Twelve | 


60 ſhall be worn.“ 


Upon a ſtrict Conſtruction of theſe two Acts, in Practice, the 


Abuſe which is now grown into an intolerable Grievance has ariſen, 


1 . 
Nothing 


+ 1 Term 30 Geo. 2 


— — 


Nothing can be plainer than the 4 & 5 Ann. c. 16. ſect. 8. The 
Courts are not bound to grant a View of Courſe : The Act only 


ſays “ they may order it, where it ſhall appear 70 them that it will 
be proper and neceſſary.” 


4 TS __ 


It ; is infinitely better that a Cauſe ſhould be tried upon a Vi iew 
had by any Twelve, than by Six of the ft Twelve ; or by any Six; 
or by Feen than Six; or even without any View at all; than that 
the Trial ſhould be peLAYED from Year to Year, perhaps for ever : 


It can never be proper cr nece;/ary to grant a View which 1 is s asked : 


and uſed for ſo unjuſt a Purpoſe. 


— — 0 rr 2 
wy ——————— ens — 
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There have been Inſtances of great Cauſes put off for Years : 
And though even nine ten or eleven Viewers have attended, yet 
upon Objection * that they were not Six of the nt Twelve,” the 

_ Cauſe has been put off, and a View moved for, as of Courſe, again, 


by the Party who had availed Himſelf of 10 glaring a Chicane. 


We are All clearly of Opinion, that the Act of Parliament meant 


9 8 View ſhould not be granted, unleſs the Court was Jane that it 
was PROPER AND NECESSARY. | 


The Abuſe to which they are now v perverted makes this 888 
our indiſpenſable Duty : And therefote upon every Motion for a 
View, We will hear both Parties, and examine (upon all the Cir- 
cumſtances which ſhall be laid before Us on both Sides) into the 
Propri ty and Neceſſity of the Motion; Unleſs the Party who applies 
will conſent to and move it upon Terms which ſhall prevent an 


unfair Uſe being made of it, to the Prejudice of the other Side and 
the Obſtruction of Juſtice. gn 


4 


* LORD WEE having made this Declaration, His T ard- * P. 255. 
thip deſired the Gentlemen of the Bar to think of i it; and, if any 
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Objections ſhould occur, to mention them. 1 
＋ he Expecient propoſed by the Court was 1 . 1 
The firſt Inſtance happened in Hilary ” Tem 1767, in a great q 

Cauſe between Pierce and the Earl of F aulconber g and Others; 1 

which was an Iſſue out of Chancery, often tried at Durham by Spe- 1 

cial Juries, and now ordered to be tried at Bar by a Special Jury 1 

from Yorkſhire. (See the Rule at large, together with the Addition 1158 

of the Content- Part, znfra, pa. 250, 267.1 | i 

| oi 
| Fant to this, was the Cauſe of the Earl of Darlington v. if 1 
George Bowes, Eſq; which was an Iſſue out of Chancery, and had il 


been thrice carried down to be tried at Durham (where there are 
| — ow TT + : Aſſizes 
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Ages 901 once a Vear) at a great Expence, and every time put 
off by the Defendant, upon objections on Account of the View. 
Once, nine Viewers appeared: but they were not Six of the firſt 
Twelve. Another Time, only four Viewers appeared at the Aſ- 
ſizes. In 1757, a View was granted by mutual Conſent, upon 
Terms: But by an Accident (of a Fall from his Horſe) the Judge 
of Aſſize was prevented from trying it. The Defendant Boxves 
moved, in Trinity Term 1758, for a View ; but refuſed to renew 
his former Conſent, or to come into any Terms; ; infiſting that b 
Law He was intitled to a View, of Courſe. The Plaintiff had 
likewiſe moved for a View; conſenting to the Terms. Both Mo- 
tions were adjourned to the laſt Day of the ſame Trinity Term 1758; 
When the Court, upon all the Circumſtances, rejected the Defen- 
dant's Motion, unleſs he ſhould conſent (within a Week) to the 
Terms propoſed. He would not conſent. The Cauſe came on to 
be tried at Durham, without a View, before Mr. Baron Smythe. It 
happened, many of the Jurors had viewed upon ſome of the for- 
mer Occaſions. A Verdict was given, for the Plaintiff, to the Sa- 
tisfaction of the Judge. The Defendant moved the Court of Chan- 
_ cery for a new Trial; becauſe He had been refuſed a View; and 
becauſe it might be fit to have another Trial, betore his Inheritance 
was bound. Mr. Baron Smythe certified “ that he was ſatisſied 
with the Verdict”; and alto, “that a View was totally unneceſ- 
Io Me there being no Diſpute concerning the Locality Diſerimi- 
„ nation or Liane of the Premiſſes, but merely a Queſtion To 
Whom certain Lands belonged.” The Court of Chancery thought 
proper to grant another Trial; but approved the denying a View, 
xileſs he renewed his Conſent ; and made it Part of the O1der for a 
New Trial, „that He /bon/d conſent to the Terms.“ It was again 
tried, before Mr. Juſtice Bathurſf: And a Verdict was found for the 
* P. 250. * Plaintiff, to his Satisfaction. The Defendant moved the Court ot 
| Chancery for a new Trial: W hich was refuſed 
Had not the Court put a Check to granting Views, from Time 
to Time, as of Courſe, a rich Defendant, conicious that the Merits 
were againſt him, might, from Pique or Humour or Litigiout- 
neſs, have kept off the Cauſe as long as he lived, for want of 1 


View, upon a Queſtion” where a View couid not be of the leaſt 
Utility. 


The W iſdom ind Fitneſs 40 „hat the Court had done to regulate 

Views was ſo fully manifeſted upon the Occaſion of this Cauſe, 

and appeared to be ſo well juſtified by the Authority given them by 

the Act of Parliament and by every Principle of Juſtice and Con- 

| venience, that no Party has ever ſince moved for a View, without 
*Grthe Time conſenting to the Terms: And it is found in Experience, that Views 
ef this ab. arc now regularly had, and a competent Number of Viewers ap- 


(1565.). peer at the Trial. A View is not asked T now, except in Caſes 
e : 1. 
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where it may probably be of uſe: And as the Non-Attendance of 


Viewers can now .gratify neither . Both concur in wiſhing the 
Duty performed. 


The Rule that was made in the firſt Inſtance that happened 
after the Expedient was propoſed by the Court, and was re- 
ceived with general Approbation as is above mentioned, was 


drawn up in the following Words. 


6 *% Saturday next after 15 Days of St. Hilary in the zoth Year * 29th Janu- 
Jof King George the 2d.” ary 1757. 


4 Pierce, Eſa; v. Earl F aulconberg and Other 8. 


FBy Conſent of Counſel on both Sides, It is ordered, that there 
* Iſſue a Writ of Di/rmgas Furatores, to be directed to the She- 
e riff of the County of N; in which ſhall be contained aClauſe 
* commanding the ſaid Sheriff to have Six or more of the firſt 
Twelve of the Jurors to be impanelled and returned to try the 
Iſſue between the Parties, at the Place in Queſtion, before the 
Time of the Trial of the ſaid Iſſue, to wit, upon, Ec; And that 
B. Kk. on the Part of the Plaintiff, and T. V. on the Part of the 
* Defendants, ſhall attend on the ſame Day and ſhew the Matters 
«© in Queſtion to the {ſaid Six or more of the firſt Twelve of the 
« {aid Jurors; And that the Expences of taking the ſaid View ſhall 
be equally born by both Parties: And no Evidence ſhall be given, 
„ on either dalle at the Time of taking thereof. 


« + on by the like Conte, It is ürcher ordered, tliat in caſe * P. 2 57. 
NO View thall be had; Or if a View ſhall be had by axy of the 
fſaid Jurors, (whether they ſhall happe n to be any of the Ver. woe 
„ Jurors who ſhall be r1RsT named in the ſaid Writ, or not;) y 
the ſaid Trial ſhall proceed; And no Objedlion ſhall be naps; Pan on 
either Side, either for cant of a View or that a View was not 
had by any of the twelve Jurors firſt named, or for that it was 
not had by any perticul2r Number of the Jurors named in the 
2 taid Writ, or for want of a proper Return to the laid Writ. 

On the Maia of Mr. Norton, of Counſel for the Plaintiff ; 
108 and Mr. Gould, of Counſel for the Defendants.” 


The Cauſe was tied i at the Bar, on the -th of May 17 57 And 
a full 1 Jury of Viewers appeared. 


1 


dt 


— 


+4 Note—The 8 Clauſe of this Rule was in the . Fork of Rules for Views 
where the Trial was to be by a Special Jury. 


But this latter r Clauſe wh And by the like Conſent it is further ordered, Ge, ) was 
aw jirfl added. 
The 
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The above recited Rule was for a View to be had by a e 
Jury; and was made abſolute at once, being conſented to by both 
Parties: But during the Remainder of the ſame Term (of Hilary 
1757.) and alſo during the three following Terms (of Boftor, Tri- 
nity and Michaelmas 1757, The Court, upon proper Affidavits 
granted like Rules /mutatrs mutandis in Caſes that were to be tried by 
C 2mmon juries; making them only“ to ſhew Cauſe,” not abſolute in 

the firſt Inſtance. The next Term / Hilary 1758, They made ſome 
of them, to ſhew Cauſe; Others, abſolute in the firſt Inſtance; 
but none without proper Affidavits. Soon after, viz. in Trinity 
Term 1558, They made all theſe Rules abſolute in the firſt In- 
ſtance; Some, upon Athdavit; Others, as of Courſe: Since wiuch 
Time, they are become Motions of Courſe, without Affidavit. 


The Form of them is as follows— 
If the Trial is to he by a Special Jury, the Rule runs thus— 


It is ordered that there Iſſue a Writ of Diftringas Furatores 

« &c, &c,—taking thereof:” [in the Words of the u Clauſe of 
the above recited Rule between Pierce and Lord Faulconberg and 
* See lat Others.*] The additional Clauſe is expreſſed in theſe Terms 
Page. The Plaintiff, [or the Defendant, v2. the Party who prays the 
«© View] conſenting that in Caſe no View ſhall be had; Or if a View 
„ ſhall be had by any of the faid Jurors, whether they ſhall happen 

to be any of the zwelve Jurors who ſhall be fr named in the 

85 „ ſaid Writ, or not; Yet the ſaid Trial ſhall proceed; And no Ob- 
* P. 258. * jection ſhall be made, on either Side, on Account e cr for 

« wantof a Fraſer” Return to the ſaid Writ.” 


A 


The Rule for a View, where the Cauſe is to es ried by a Com- 
men Jury could not continue the ſame, fince the balloting Act (3 G. 
2. c. 2 5;) as it was before; nor could it be exactly like to that for 
Views by Special Juries, (by reaſon of the particular Directions 
given by the 14th Section of the balloting A :) But it uſed to run 
much like it, only mutatis mutandis. The preſent Form {/ince that 
Act, ) is this“ It is ordered that there iſſue a Writ of D- ftrii;gas 
«© Furatores, to be directed to the Sheriff of the County of Y - 
Which, ſhall be contained a Clauſe comman:' ing the ſaid Sheriff 
1 271 « to have Six or ſome greater Number of r * Jurors to be im- 
2.) does not panelled and returned to try the Iſſue between the Parties, + HY» 
require them “ ſpall be mutually conſented to by the faid Parties or their Agents, at 
ages ot ce the Place in Queſtion, before the Time of the Trial of the ſaid 
Twelve, Iſſue, to wit, upon, Gc; And that R. K. on the Part of the 


+ Thele 
Words are taken from the ſame AR of Parliament, ſeR, 14. 


Fa a be. | «Plaintiff 


* 


* 


* 
K 
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40 


«c 
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cc 
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Lay 


cc 


40 


ce 


| Plaintiff. and J. V. . on the Part of the Defendant, ſhall attend : 


on the ſame Day, and ſhew the Matters in Queſtion to the ſaid 
Six or ſome greater Number of the | /a:d Furore, who ſhall be 
mutually conſented to as aforeſaid; And that the Expences of Br ofe 
taking the ſaid View ſhall be equally born by both Parties: And N 


no Evidence ſhall be given, on either Side, at the Time of 
taking thereof.“ 


The Additional Clauſe, now added to this Rule, is in theſe Words 
the Plaintiff,” or The Defendant, [the Party at whoſe In- 


ſtance the Rule is prayed] © ConsEnTING that in Caſe NO Vie 


cc 
cc 
c 
6c 
66 


40 


(hall be had; Or if a View ſhall be had by any of the Jurors, 5 V. apt, 
whether they ſhall happen to be Six & or any particular Number cp RL 
of the Jurors & who ſhall be ſo mutually conſented to as aforeſaid; 
Yet the ſaid Trial ſhall proceed; and no objection ſhall be made, 


on either Side, on Account theregf, or far want Y a proper Re- 
turn to the faid Writ.” 


The End of Hilary Term 30 Geo. 2. 1756. 


5 MA. Eaſter 


e d eee lem 


30 Eco. 2. B. R. 1757. 
Ihree Judges preſent, viz. 


Lord Mansfield ; 
pork Juſt. Deniſon, and 
Mr. Juſt. Foſter. 


(Lord Commiſſioner Wilmot abſent, in Chancery.) 


Friday «2 
an 2 „ Cooper or Marſhall. 
, \ HI 8 Caſe was the e Point with a Caſe of Cope © V. 
: Marſball, which had been formerly twice argued, /vis. 
on 28th June 1754, and 3 iſt January 1755.) Both of 
them ſtood now in the Paper, for Argument; The preſent 
Caſe having been never argued at all, and the other having never 


been N either before Lord Mansfield or Mr. Juſtice Wilmot. 


7 * Caſe of Cooper v. Marſhall ſtood firſt in the Paper, and 
came on firſt, It was an Action of Treſpaſs for breaking entering 
and digging up the Plaintiff's Cle, and filling up and ſpoiling the 

Coney-burrows there &c. And there was a 2d Count for doing the 
like in the Plaintiff's Free Warren. 


Several Pleas were pleaded, by Leave of the Court. 


Plea—As to TR iſt Count, was a Juſtification under a Right of 
Common in 20 Acres &c; And that the Coney-Burrows were wrong- 


fully unlawfully and injuriouſly ne rected and kept up there: 
By 
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* By reaſon BETSY the aid Comic was furcharged and ſpoiled ; * P. 260. 


So that the Defendant could not enjoy /uffctent Common in the ſaid 
20 Acres as of Right he ought. And therefore He juſtifies the 


breaking entering and digging up the Plaintiff's Cloſe, and filling 


up and Spoiling the Coney-Burrows, as it was Jawful for Him to do, 
in order to abate the ſaid Nuſance. 


'There was alſo a ſecond Juſtification, much to the fame Effect. 


To the 2d Count Were Two Juſtifications not much different 
from the former 


The Plaintiff demurs to theſe Pleas: And the Defendant | joins 
in the Demurrer. 


Mr. Morton pro Quer. — The Juſtification ariſes merely from the 
Plaintiff's having furcharged the Common : And the Wording of 
the Plea cannot alter the Matter and Subſtance of it. So that the 
Defendant's calling it a NusANCE will not make it fo: But it really 


is a mere Surcharge of Common, Therefore the Word“ Nus ARES: 
is here miſapplied. 


He cited Co. Yor. 446. The Caſe of Fowler v. Sanders: 
Where the Preſcription was treated as a Preſcription | to make a Nu- 
tance, though not ſo expreſſed in Terms. 


But it is not an illegal Act, for the Lord to place G upon his 
; wn Land; though the Land be liable to Right of Common. The) 


7 
are Beaſts of Warren, and profitable to the Lord: And the Commo- 
ner cannot chaſe and kill them. 


Brafon,. +a. 4 221. makes a Difference between a Nocumen- 
tum Juſtum, and a Nocumentum n. 


Fleta, Lib. 4 . c. 26. de Nocument' Servitutibus l makes 
the like Piſtinction: Nocumentorum aliud, injurioſum et damp- 
« noſum; et aliud, dampnoſum et non injurioſum. 


Theſe Authorities ew that che Injury ariſes onh from the Er- 
cel. 


And the Commoner has no ſuch Remedy, as the Defendant here 
relies on. 


The Queſtion werefbre! is Whether the Commoner has a Right 


to DIG UP the Lord's Soil; in order to preſerve his Right of Com- 
K mon. | 


The 
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Eaſter Term 3o Geo. 2. 


* p. 261. 


Mo 


The Lord cannot indeed totally deſtroy the Commoner's qualified 
Intereſt, contrary to his own Grant. Yet the Lord has Rights com- 
patible with the Commoner's Right: And theſe are legal in their 
Tron Nature: though they may become injurious, by Exceſs. 


On which Iead, he cited Fleta, Lib. 4. Pa. 252. [J. Po. 252,5 
253, in Cap. 18. de pertinentiis.] 


But this Juſtification puts the latter Caſe upon the ſame Foot with 
the former: Whereas the Commoner's Remedy is, really, adequate 
only to the Injury done to Him. Now a Surcharge of Common is 
of the latter kind of Injury: And yet He here claims a Right 7 dig 


uß the Soil and deſtroy the Conies. So that the Remedy clained by 


the Juſtification EXCEEDS the Injury done. And indeed it would go 
further than a Judgment upon a Writ of Admeaſurement would 
carry it: for which, He 1 to Fifzh. Nat. Brev. 295. [276] 


and Weſtm. 2. c. 8. [13 E. I.] There, the Tenant who is guilty 


of a ſecond Surcharge ſhall only pay Damages, and forfeit the Over- 
charge to the King: Whereas what is here claimed, is a fatal Con- 


Fjecation of the Lord' 8 e for his firſt Injury done to the Com- 


moner. 


Authorities in Point, or r nearly ſo, that the Commontr cannot 


do this,” are Godbolt 122. Coney's Caſe, H. 29 Eliz. which is 
full in Point: And the Principal Reſolution is confirmed by 4 Leon. 


Ould and Conye's Caſe S. C: In which Caſe, it was adjudged 
4% That the Commoner cannot kill or deſtroy the Conies which de- 
ſtroy his Common :” But it appears by Godbolt, that He may 
c have other Remedy. And per Suit Juſtice, he may have an 
Action of the Caſe or Aſſize, againſt the Lord, for putting in 
the Conies, if he has not ſufficient Common left. Indeed it is 


ſaid in 1 Leon. 7. That He hath not any other Remedy.” But 


Fleta, Lib. 4. c. 23. de admenſur. Paſture, pa. 262, 263. juſtifies 
Mr. Juſt. Suit's Opinion, © that He has Remedy; vs. either 


Admenſuration, or Aſſize of N ovel Diſſeiſin. 


A Commoner cannot even diſtrain the Lord's Beaſts which ſur- 
charge a Common. For which Poſition he cited Godbolt, ut ſupra, 
Pa. 124. as an Authority. [V. what is there ſaid per Godſrey, ar- 
guendo; but not any Part of the Reſolution of the Caſe.] Much 
lets, then, can he dere them. 5 


Cro. Elis. $76, P. 43 Eli. The Caſe of Bellew v. Langdon, the 
fame Point, and adjudged accordingly ; „ that the Keeping of Co- 
« nies by the Owner of the Soil is lawful; And the Killing them, 
0 „ unlan ful And Owen 114. S. C. (chere called the Caſe of Pellin 

. Langden,) S. P. accordingly: Which adds, that Owner of the 


4 Soil 
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Soil may ks a Fiſh-pond upon the Common, and that the p. 262, 


Commoner could not deſtroy it. 


Yelv. * Hoddeſdon Mil. v. Gręſil, M. 5 Fac. B. R; and Cro. 
Fac. 195. P. 5 Fac. S. C. there called Hade/den v. Grifel ; It was 
A udped «© That the Commoner cannot 2% nor cha/e the Lord's 


«« Beaſts off the Common; But his NOT... is by Aſſize, or 
«© Action on the Caſe. 


Agrecable to this Reſolution—In a Caſe in Cro. Fac. 229. M. 7 
Fac. 1. there called Sir Ferom Horſey v. Hagberton, a Plea very like 
the preſent, was over- ruled without Defence. The Caſe really was 
between Sir Ferome Horſey and Mead and Havor and his M. N. The 
Juſtification was, of levelling the Coney-burrows, and laying them. 
& ſmooth and even with the Ground: And the Reaſon given for 
doing it, was, that ati non porurt his Common, prout debuit.” 


Adjudged, without Argument,“ that the Commoner could not do 
4 Kis. 


After ths, the Commoners tried their Chance again, by altering 


their Manner of Pleading. This was in the Caſe in 2 Bu tr. 1 16. 
Carrill v. Peri and Baker, Tr. 11 Fac. 


Here, the Coney-burrows were treated, by the Juſtification, as 
Holes made upon the Common, by the Plaintiff, into which the 
Commoners Sheep fell, and that the Sheep of the Commoners often 
fell into thoſe Holes, and were thereby : And therefore they 

juſtify the cogfng the Cones, and ses and filling up the Bur- 


TOWS. 


And agreeably to this Caſe, the Fladies in the preſent Caſe is, 
M That the Plaintiff erected Coney-burrows, Te.” 


In that Caſe, all the Caſes and Arguments were urged: And vet 
it was adjudged againſt the Defendant; who had juſtified the Cha- 


Jing the Conies, and gig down the Burrows and filling up the 
Holes: 


Since which Time, the Grand Point has never come in Queſtion. 
Mr. Aſton pro Def A 


In the firſt Place, it does not appear that the Defendant did x11 
any of the Conies: though Mr. Morton would ſuppoſe that to be 
implied in his digging and ung up the Burrows. 


* The 


#F.203-- 


Commoner cannot #:/! or chaſe his Cattle. 


— 
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*The. Lord may feed or depaſture the Common, I agree: And the 


But it does not follow that where Neceſſity obliges the Commoner 
to abate a NUsANCE,, he may not do it. 


And Surcharging a Common with Rabbets in a great Degree, i is 


a private NUSANCE. 


1 Hawk. Pl. Cor. 197. c. 75. treats of Common Nuſances, and 
how they may be removed. And He ſays that any One prejudiced 


60 by a private Nuſance may deſtroy it. Pa. 199. 12. is expreſs. 


2 Rol. Abr. Tit. Indiftment, Letter Q. Nuſance, Pl. 75 8. A Pre- 
ſentment of a Surcharge of Common is not good: Becauſe it concerns 
a private Intereſt. The ſame, of an Incloture of Common, in Nu- 


| {ance of the Commoners. 


Bracton, Lib. 4. c. 21. Pa. 221. ſhews that though the Act 
was /egal at Het, the Exceſs makes it a Nuance. 


But hers the 20 Plea is“ That the Lord has erected fo many 


Coney-burrows that the Commoner had not Juffictent Common 
left.“ And this Fact is admitted by the Demurrer. Therefore 


the Lord has broken thr ough the Bound of Right between the Lord 


and the Commoner. 


The Lord cannot incloſe or build upon the Common. 


And there are no Degres of Inſufficiency: The only Queſtion 
is Whether there be or ; not ſufficient Common left: As in the 


Caſe } in 2 Mod. 7. Smith v. Feverel. 


And the 1 may i in auch Caſe abate the Nuſance. 2 Inft. 
88. is in Point. 15 H. 7. 10. 6. is alſo in Point. He may ALso, 
indeed, if he chooſes it, bring an Action of Treſpaſs or Aſſiſe. 


But he may abate them, without Suit. Hale's Analyjis 110. [V. 


fa. 125. § 42. Robert Mary's Caſe, 9 Co. 112. b. affords the Rea- 


ion: Vix. the preventing Multplicity. of Suits. 


As to the Doctrine of the Commoner s not meddling with the 
Say 


The Lord could approve before the Statute of Merton. 1 Ro. 
Rep. The Caſe of Sir &. Proctor v. Sir J. Mallorie; per Coke; and 


— 5 
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: agreed to by the Lord Chancellor. Fitzh. Title Approvenent* P. 64 


(there cited.) 


And this appears too by the Writ of Quod permytat. Bratton, 
Lib. 4. pa. 227. b. (the Writ there) ſhews that the Commaner 
might pull Jenn Pales Sc. 2 Inſt. 88. ad idem. 


This is like all other Caſes of Nuſance : A Perſon may abate a 


Nuſance to his Property, though upon the Land of another. 9 E. 4. 
35+ 4.18 ſo. 


As to Mr. Morton's Caſes—There is no material Difference be- 
tween deſtroying a Hedge, and deſtroying a Coney-burrow. Now 
2 Mod. 6x. The Caſe of Czfar v. Maſon is in Point, “That the 


« Commoner may proſtrate and abate a Hedge: And ſurely that is 
meddling with the Soil. 


And there may be Caſes where the Commoner may chaſe off the 
Lord's Beaſts: As ſuppoſe _ are infected, 


As to Cony's Caſe, it was very different from the preſent: For 
there the Killing and carrying away was juſtified: Whereas We do 
not Juſtify Killing, . or taking away. 


80 the Caſe of Belle v. Langden was Killing. There was no 
Pretence of any Surcharge of Common. It is a Juſtification of 
Killing the Conies as being Damage-feaſant: And it s only gerd 


there © that the Killing them was unlawful.” 


So Velo. 104. was cheb ing and billing. 


And in thoſe Caſes, there might be 2 ens Common left, for 
| gat that appears to the ee in any One of them. 


Sir Jerome Herſey Ti s Caſe is nat like this. That! is for breaking a 
Warren : And the Coney- Burrows there are not ſaid to be newly 
erected. And it was done 79 prevent the Coney-Burrows increaſing, 


Jo as to be a Nuſance: Nat en 66 That they were then a Nu- 
So lance.” 


Whereas here it is averred 70 Se a N uſance, and 2. new Erection. 


As to the Caſe of Caryl v. Pack and Baker—Tis for entring the 
Plaintiff's Free Warren, and digging the Land. And there, in the 
Jzuſtification, it is alledged to be done for the BETTER Preſervation 

of the Common. And the free Warren is admitted: And there 
tore he could not 11 7 the W Fe. 


As 
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* As to a Pond—ff it was fo large as not to leave ſufficient Com- 
mon, it would be a Nuſance, and ¹ꝗ⁴bt be abated. 


1 Lutw. 101. The Caſe of Haſſard v. Cantrell (which was men- 


tioned on a former Argument) was only “ that the Commoner 
could not enjoy his Common 2 jo beneficial and ample a Man- 
ner as before.” But it does not fay, as here, „that there was 


% not ſufficient Common left. Which is going a great deal further 


than that Caſe does. 
Mr. Morton in Reply= 


Mr. Aſton agrees that FE: Act of the Lord is legal. Therefore 


it is not like Acts which are againſt is own Grant; or Caſes 


which become mantfeſta Diſſeiſina. 
on Ulterius Nocumentum” 1 a preſent Nuſance 


Lord MANSFIELD ſtopped Mr. Morton in his Reply. 


„% Whether it be or be not hurtful;” or © how far it may be 


| « ſo;“ is not the Queſtion : 'The Queſtion turns upon the Re- 
ME DV; © Whether it 1s Abatabie; W hether the Commoner e can 
0 do 2 Jules.” . 


It may be Rb to the Commoner. yet not Injurious : It 
may be both Prejudici al and Injurious, yet not Abatable. 


The Lord, by his Grant of Common, gives every 7. bing incident 
to the Enjoyment of it, (as Ingreſs, Egreſs, &c;) And thereby gu- 
thorizes the Commoner to remove every Obſtruction to his Cattles 

| Grazing the Graſs which grows upon ſuch a Spot of Ground: Be- 


cauſe every ſuch Obſtruction is directly contrary to the Terms of 


the Grant. A Hedge, a Gate, or a Wall, to keep the Commoner's 


Cattle cut, is 2ucon/! front with a Grant which gives them a 5 
70 come 171. | | | 


But the Lord ſtill remains G af the Soil; and i is not debai red 


from es terciſing any Aci 97 Ounenſbip. 
The Commoner has no Right in meddle with the Soz. 


The true H is taken in the Caſe of Maſon v. Cæſar in 
2 Mod. 66: Where the Court was of Opinion “ that the Defen- 


« dant, a Commoner, night abate the Hedges; Fox thereby He 


did at meddle with the S011, but on pulled down the Erection. 
2 | The 


Eaſter Term 30 Geo. 2. 


* The Hedge ſtopped the Commoner from entering, and putting * P. 266. 


in his Beaſts. The Grant gave Him Leave to enter, and put in 
his Beaſts: Therefore it virtually authorized Him to remove any Ob- 
ſtruction direfly repugnant to that Liberty, 


But in the preſent Caſe, the Lord has done nothing contrary to 


the Grant: He has not ob/trufted the Commoner from entering and 
putting in his Cattle. 


The Lord has a Right to put Conies upon the Common : As ap- 


pears from the Caſe of Carrill v. Pack and Baker, in 2 Bu Ir. 
115, 116. 


The Conies themſelves naturally make the Burrows, So that 
they are incident to the Right of putting on the Conies. 


If the Lord ſurcharges, the Commoner is mjured in his Right 
of Common, it is true: But what is the Commoner's Remedy? Nor, 


to abate; Not to be his own Judge, in a complicated Queſtion, 
which may admit of Nicety to determine. 


There is a certain Line to be drawn: The Lord has a Right 5 
far; but no further. Yet the Commoner cannot deftroy or drive 


off the Conies: Nor, conſequently can he ge feroy the BURROWS ; ; 


Which i is, in Effect, deſtroying the Contes. 
This i Is founded upon Reaſon, and upon many Authorities. 


Vie Jerome Horſey's Cale. 2 a ante, 262.] 2 Bultr. II 5 116. 
The Caſe of Carrill v. Pack and Baker [V. ante, 262.] 


And it's being a Free Warren makes no Difference. 


80 that the Queſtion 3 is not, « Whether this be an In; jury”: but, 


cc Whether it 18 ABATABLE. 


1 think it bo clear a Caſe, that I have no Difficulty at all about it, ; 


Mr. Juſt. Deniſen declared the ſame Thing: And He faid He 


ſaw no Difference between this Caſe, and the Caſes cited: but 


merely in the Expreſſion, viz. that in this Caſe it is treated as a Nu- 


fance; which is not the Expreſſion, in them. But this Form of 


Tins fi Jon makes no Difference. 


Up on this Rent: it muſt be ak. ce that the Plaintiff was 
3 ee of the Soil, and had a Free Warren; and that there is not 
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5 267. * ſufficient Common left „(by the Increaſe of tlie Conics) for the uſe 
of the Commoner.” 


The Queſtion then is, „Whether the Commoner ſhall be in 
5 truſted to deſtroy the ESTATE of the Lord, in order to preſerve 
his own all Right of Common.” 


1 Rol. Abr. 40s. pl. 2. gives the Reaſon why the Commoner can- 
* Yet Roll not * kill the Cons, but ought to bring his Affize or Action; 
%% Dubt- 72. © becauſe he cannot be his ow Judge. 
ratur. | 
So here, this Juſtification would make him a Judge in his own 
Cauſe. No: Let him take his proper Remedy. 


This is plain Reaſon; even if it was not ſupported by Authori- 
tics: But the Caſes are alſo ſtrong, to prove it. 


The only Point of this Caſe turns upon theſe Pleadings CALLING 
A Mihance. 


But this will nf MAKE it a Nuſance abatable by the Defendant 
Linse /7; nor can it alter the La. 


In Sir Jerome Hor fey's Caſe, Cro. Jac. 229. It was adjudoed 
«© that the Commoner has no other Intereſt than to take the Com- 
\<c mon, by feeding his Cattle there: And my not deſtroy the Co- 


* nies nor Coney-burrows. 


A Coney -burrow i is not, of it's ow Nature, a Nuſance : On the 
contrary, it 1s eſſential to a free Warren. 


Therefore the Nuſance depends upon the Number of them: And 
| You can, at the utmoſt, only abate /o much of the Thing as zs a 
Nuſance. You can not deſtroy the hole, (which is the Right here 
claimed; ;) but only fo much of the Thing as makes it a Nulance. 


In 1 Sir J. S. 688. In the Caſe of Rex v. Fa Lord Ch. 
Juſt. Raymond expreſsly declares ſo. Suppoſe a Man builds his 
Houle up fo high, as to be a Nuſance to his Neighbour, by ob- 

tiructing his Lights or in any other Reſpect ariſing from it's I v; 
You can't deſtroy the 20e Houſe; but only 6 much of! it as by 765 
*xce/s above what is allowable, conſtitutes the Nuſance. 


Mr. Juſt. Foſler was of the ſame Opinion. 


This Juſtification is clearly bad. It is founded on a Claim of 
Right which cannot be maintained. 8 
| t 


: — 
; . 


1 
! 
11 
1 
1 
+ Þ 
1 
4 
i 
© | 
N 
[ 
U 
184 
14 
| 
| 
Fi 
i 
17 
11 
1 
{| 
1 
N 
$ 


Eaſter Term 30 Geo. 2. 


* It is admitted © that a Commoner can not, in this Cafe, de/troy * P. 208. 


the Conzes.” Conſequently, He cannot deſtroy the Burrows: For 
the Effect is deſtroying the Conies. 


If the Lord has exceeded the Bounds of his Right, the Law is 
to determine the Quantum of ſuch Exceſs ; and to the Law the Com- 
moner mult reſort tor his Remedy, it He is aggrieved. 


Per Cur. unanimouſly 
JUDGMENT for the PLAINTIFF. 


* 


Ser the next Caſe—The ſame Point. 


Cope v. Marſhall. 


H. 27 G. 2. Roth. 145. 


\ HIS being the ſame Point with the laſt preceding Caſe of 


Corper v. SIO. 


Tur CourT without Argument at this Time, (but this very Caſe 


had been argued twice before, * though not before Lord Mansfield *V.ante 259 


and Mr. Juſt. V. Umot,) gave the like Judgment as laſt above, v vx. 


JupoMENT for the PI AIN DIFF. 


Hope, ex dimiſſ. Brown et Ux: v: Taylor: 


H IS came on, upon a Caſe Rated, upon the Trial of an 


Ejectment. 


The Caſe ſtated was this — 


Robert Johnſon, ſeiſed in Fee /inter alia} of a Copybold of Inhe- 


ritance, and having firit ſurrendered to the Uſe of his Will deviſed 


to John Wedgeborough, his Siſter's eldeſt Son, his Houle in the Brook 


with the Out- buildings; and 301. to be paid within Twelve Months 


after his Deceaſe; To his Nephew Robert Taylor, 50 J. to be paid 


within Twelve Months after his Deceaſe; To his Nephews Charles 
Taylor, Robert Taylor and William Taylor, his Siſter's three Sons, 29 
Acres of Arable and Meadow Land bought of B; not to be parted 


but to part the Rent equally between them; then, to WILLIAM 
Tar LOR, 
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Eaſter I erm 30 Geo. 2. 


p. 269. TAYLOR, his Siſter's Son, the Houſe in queſtion, by the Deſerip- | 


tion of his Houſe on the Green; with the Ground and Out- 


« houſes thereto belonging; And gives him alſo 10 J; And to his 


Brother-in-Law Charles Taylor 5 1: And He directs the ſaid Lega- 
cies to be paid within 12 Months after his Deceaſe: And declares 
his Will and Meaning to be“ That FF either of the Perſons before 


named die ⁊bithout Iſſue lawfully begotten, then the ſaid LEGACY 


ce (hall be divided equally betweeen them that are left alive.” 


Note—Tt was ſtated that the Teſtator had /i, Houſes in all: 
And that the Will begun with this Expreſſion, As to ALLE 
« my wordly Eſtate Sc. And it concludes thus, And all 
« the REST of my Houſes, Goods, Lands, and Cattle, I give 

« to my Kinſwoman Elizabeth Tenge s ; and make 


oy Her my ſole Executrix. 


The Teſtator died ſeiſed of the ſaid five Houſes and Lands. 


William J. aylor entered, and was admitted, and enjoyed till the 


Pe of June 1755; when He died, leaving the Defendant William 


aylor, his only Son and Heir at Law. 


The Wife of Browne FD Leſſor of the Plaintiff, is Heir at Law 


to the Teſtator ; And, as ſuch, brought this Ejectment, againſt the 
t  Pefoncunt William T, ay lor the Son, Who claims as Tenant in Tail. 80 


In this Caſe, there are made 
Two PoINTs, which are ſin Subſtance] 


1ſt. What Eſtate W. Mam Ta lor, che Device, wok 1 the Will; 
VIZ. Whether an Eſtate Tail, or for L/ ife only. 


2dly. If only an n Eſtate for Life, then Whether the Refiduary 


Clans did not carry the Reverſon in Fee, to the Refduary Deviſee : 


(In which Cate, the Heir at Law could have No Claim. ) 
Mr. Clayton for the Leſſor of the Plaintiff, the Heir at Law. 


To the 1ſt Queſtion, He argued that William T, BY the P 
dant 8 F ather, took only a an Eſtate tor Life; not an Eſtate Tail. 


The Devils | 18 only to V. illiam Taylor The 72 Ve without any furs 


ther Limitation rer, 


The 8 Words are, © that if either of &c. ſhall die 
«© without Iſſue, then the faid LEGACIESs to be divided amongft 


the Survivors,” 


Now 


Eaſter I erm 30 Geo. 2. 


No the Word as acer will be ſatisfied by 8 * P. 270. 


gades: And there were Four Money-Legacies before given, There- 
for this Clauſe ſhall not be extended to the Deviſe of real Eſtate. 


Fu an Heir at Law ſhall not be diſinherited, by doubt ul Wor ds, 
orby Implication. 


1 2d Queſtion, Upon the Reſiduary Clauſe.— 


The Reſiduary Clauſe does not carry the Reverfon in Fee in | theſe 
Pemiſſes in queſtion, to Elisabeth Medgeborougb. 


There were OTHER Lands beſides theſe. for the Words to ope- 


rae upon: And theſe Words here are, all the Reft of my Houſes 
„Lands &c.” 


3 Peere Wrms. 56. T he Caſe of Cheſter v. Cheſter was a Caſe, 


(ad many other Caſes might be mentioned,) where there were 76 
oter Lands for the Words to operate upon. 


But here He had Piet Houſes; And 2 3 were deviſed: So 
tht « Reſt” means his other Houſes. 


But (W hat goes to both bone) 


This was Copy held: And he had likewiſe Freehold Lands, diſtin © 
frm the Copyhold: And therefore the Copyhold not being parti- 


ctarly named, the Words of the Deviſe ſhall only extend to the 


Feebold. Which is fully proved by two Reſolutions in n Cafes i in 


uity abriaged, pa. 124. pl. 1 3 & pl. 14. 
Mr. Nares pro Pęfend. 


He made the fame two Points, with Mr. Clayton. 


it. The Teſtator had no Chila, but ſeveral Nees z VIS. 
7 WW. his Siſter's Son by a former Huſband, and 3 Nephews Tay- 


tos, her Sons by a latter Huſband: And He gives Houſes and Le- 
Scies amonglt them, in different Proportions. 


The Word « LREOGACY“ relates, and the Teſtator intended it to 


reate, to the Houſes, as wel! as to the Money-Legacies. He could 


nwer intend to give ſuch a Trifle as the Interęſt of 5 J. to his Bro- 
thr-in-Law, for his Life only. And it may be Served; that if 
ths Charles Taylor, the Teſtator's Brother-in-Law, (one of the 
Lgatees above named) ſhall happen to die wirheu⁰t Iſſue, the other 


3 .egatees (his 3 Sons) muſt conſequently be dead too: And then 
there would be 9 Body left alive, to divide it amongſt. 


2 2 2 | And 


11116 


Faſter Term 30 Geo. 2. 


— 


— 


P. 271. 


* And if the Word «Lroacy” relates to the real Eſtate, it i a 
clear Eſtate Tail in William Taylor. (Which Poſition Mr. Clayon 
agreed to.) | 


2d Queſtion—The Will begins, © As to all my wordly Eſtate” 
Therefore He meant to paſs every thing by this his Will. 


The Caſes of Ibbetſon v. Beckwith, [F orreſter 1 57.] M. 1735, t 
Canc. and of Tanner v. Wiſe, in 3 Peere Wm. 29 5. both of then” 


prove this. 


1 Leb. 412. The Caſe of Ca V. Garrard is expreſly i in Point 


% That the Word Land” in a Deviſe meant not only the Thig 


itſelf; but the "7 Intereſt of the Thing.“ 


As to Caſes in Equity abridged 124, there was no Surrender f 


the Copyhold Eſtate: But it is here ſtated that the Teſtator hd 


« ſurrendered the Copyhold Eſtate, to the Uſe of his Wil” 
Which renders his Intention eben, to di poſe of it. 


However, this N only reache: the 2d Queſtion: ie 


the ff Deviſe i is expreſs. 


And the Defendant i is Son and Heir to William T; Hr. 
; Therefore He prayed Judgment of Nonſuit againſt the Plaintif. 

Mr. Clayton in Reply 

All the Money-Legacies are to be paid within a rar. Ther- 
fore the Event muſt happen within that Year: Or elſe the evental 
Deviſe could not take Effect. 

Is Word ws Not clearly excludes what He had before deviſec 


Lonxp MaxsrixID—Mr. Clayton admits that if the Wed 


cc LEGACY 1s applicable to Lands, W. J. has an Eſtate Tail. 


This is plainly a Will of the Man's own drawing. 


He profeſſes to diſpoſe of his OW Eftare; He means to mæe 


One of his Relations his General Heir: The other Objects of is 


his Death: (Which indeed the Law would have implied.) 


Bounty are 4 Nephews. And He gives them Land; And 0 
gives ſome pecuniary Legacies, to be paid within 12 Months ater 


Then 
4 


Eaſter Term 30 Geo 2. 


* Then He gives his Brother-in-Law 51. | | * P. 272. 


And if either of theſe Perſons before named fhall die without 
Iſue lawfully begotten, then he gives the © faid LEGacy” to thoſe 
that ſhall beleft alive, to be equally divided between them. 


The Explanation of this Word « Lec acy” muſt be governed by 
the Intention of the Teſtator: And to this Purpoſe, ſome Streſs ma 
be laid upon this Introduction of the profeſſed Diſpoſition of All his 

worldly Eſtate. A different Conſtruction has been ſometimes put 
upon the very ſame Words, as applied to Money and Lands ; in 
order to ſupport the Intent of the Teſtator: As in the Caſe of Porth 
v. 3 by Ld. Macclesfield. 


It is moſt agreeable to the Intention of the Teſtator in this Caſe, to 
conſtrue this Word Legacy to extend to Land. 


It would not be a legal . if confined to Money. 


The Legacies may happen to be Nut, foon after the Twelve- 
month 1 is expired. 


And it could never be intended that ſo al a Sum as the c a 
ſhould be put out to Intereſt, and Keep liable to this Limitation. 


If the Brother.in-Law died without Iſſue, there would be NV. One 
te T7 to divide the Legacies. 


Common People do not make ſuch Diſtinction between Money and 
Land, as Perſons converſant | in Law Matters do. 


| The Teliitor meant this Clauſe as a Reſtraint upon his former 
Bequeſt and meant that the Iſſue ſhould have it. 


The Word“ Legacies” ler extend to Lands, as wall as to Mo- 
nies. Common Perſons would not think of uſing the Word © De- 
« viſe; (Which is che more uſual legal rechnical Term.) 


Therefore upon the i Queſtion I think it is an Eſtate 7 ail. 
But his Lordſhip did not chooſe (it not being at all neceſſ. ry) to 


declare any Opinion upon the 2d. Queſtion: becauſe a third Perſon 
not now before the Court, might be affected by it. 


Mr. Juſt. Deniſon concurred—He thought the Word © Lec a- 


« cis” extended to real Eſtate; And e that it was an 
Eſtate T. ail. 


Mr 15 


Eaſter Term 30 Geo. 2. 


* P. 273. Mr. Juſt. Foſter alſo held That the Teſtator intended the Lad 
to go over; and that it was an Eſtate Tail. 


If the Word 1. GACY” was confined to pecuniary Legacies, ; 
the Deviſe over could not have taken Effect; being after a dying 4 
without Iſſue; [V. Ante P. 272. Lord Mansfeld accordingly. : 
Beſides, Charles T. aylor who was One of the Perſons before named, 


| rj no pecuniary N given bim, ſo that it muſt mean Land; as 
o HIM. 


And theſe are ſmall Legacies, (one of this only of 5 J.) And 
payable within a Tweſvemonth. Therefore the Teſtator cannot be 


ſuppoſed to apply this Limitation to Sh; but to the LAND which 
He had deviſed by his Will. 


Per Cur. unanimouſly 
JupGMENT for the DEFENDANT. . 
(viz. of NONSUIT of the PLAINTIFF.) 


jon pit Denn worſe Lord Cadogan ct tar. 
. : 

II 18 Day having been appointed for a Trial: at Bar, in this 
Cauſe, ONLY 9 of the Jury appeared. 


Sir Richard Lhyd fre Queer” prayed a Decem Tales. 


By the Courſe of the Court, this Trial could not have come on 
again, 711 Michaelmas Term; (the immediately next Term being 
an IJueable Term, wherein there are no Trials at Bar. * 


But the Court obſerving the great gence ad Delay which 
| would by this Method of Proceeding be occaſioned to the Parties, 


aſked © Whether there were Gentlemen of the County enow in 
8 Town, 1 to make a Complete Jury.“ 


And being told that theta: Were z And the 8 of the 


Jury who now attended, 3 a Deſire * not to be kep? in 
„ Toun ?! 


The Court ordered the Return of the Decem Tales to be 


on the Monday Jollowing ; (though there had never been before an 
Inſtance of it.) = 


And 
3 : : : - 


Faſter Term 30 Geo. 2. 


And by ſo doing, ha ſaved vaſt Expence, as well as ſome Delay * P. 274. 


to the Parties concerned. 


For now, on Monday 2d May 1757, a full .Jay appeared: And 
the Trial proceeded. 


The Cauſe itſelf had no Difficulty in it; And was ſoon over. 


For the Leſſors of the Plaintiff claimed as Heirs at Law of George 


| Smith Eſq; who died in 1607: And they drew down their De- 


ſcent through two Siſters, who had married Car/os and Underwood. 
One of their other Anceſtors, as they pretended, was Francis Smth, 
third Brother of the firſt Lord Carrington, (Charles Smith, alias 
Carrington :) But they could not by = Means make this out. 


Their Claim was as Heirs at Law, under a Family Settlement of 


the Lord Carrington, in 1687. But they could not ſhew the leaſt 


Probability that Francis the third Brother of the Lord Carrington 


(whoſe Eſtate was prior to the Plaintitf's Claim) was dead without 
oe 


Whereupon the PL AINTIFF was NoNSUITED. 


The Corky, on the Application of the Gentlionn of the Jury, ; 


too off the Fines (of 20 J. a-piece) which had been ſet, on 


Saturday laſt, upon the Defaulters. 
Hawkins der/. Colclough: 
Trin, 29, 30 G. 2. Ruth 962. 
(Lord Commiſſioner Wilmot abſent, in Chancery. 7 


Tueſday, 


3d May 
757: 


N an Action of Treſpaſs for: an Aſſault Battery and falſe . 


ment an AwARD (made pending the Action) being pleaded to 


this Action, and a 7. ender of the Sum awarded; The Plaintiff de- 


; murred. 


The Award (which was made upon a 8 of all Diſputes, 


Fc.) was in theſe Words—*< Whereas there has been a Suit at Law 


between the Parties, that hath run to a great Expence on both 
Sides; And it being left to me to make an End of it; I determine 
„That they ſhall Each of them pay their own Charges at Law; 


And that the Defendant pay the Plaintiff five Shillings, for his ma- 
King the firſt Breach in the Law.” _ 


4 A Mr. 


— _— 


Eaſter Term zo Geo. 2. 


P. 275. 


* Mr. Anguiſh pro Quer' objected to the Award, as being 6 

1ſt. Uncertain ; 

2dly. Not final. 

Firſt—lt is wncertain. The Submiſſion is of ſeveral Matters: 
And the Award does not at at all ſhew, hieb of them it means to 


determine. 1 Ko. Abr. 242. Letter B. pt. I. 252. pl. 10. 


And an Averment without a Fact to ſupport it is of no Avail. 
1 Lad. Raym. 246. in the Caſe of Bacon v. Dubarr, 7.5 the 4th Reſo- 
lution is expreſly ſo. 


This is an Action of Treſpaſs. The 3 is of all Treſ- 


paſſes: And the Award does not diſtinguiſh what Treſpaſſes it de- 


termines. 1 Ro. Abr. 251. Letter I. pl 1. and pl. 3. and the Calc 


of Maw v. Samuel in Popham 134. and 2 Ro. Rep. 1. the Caſe of 


Bacon v. Dubarry (before cited.) The 3d Reſolution ſays“ That the 


8 Award was void for the Uncertainty, without Releaſes,” 


Now here are 10 Kinkade, Each is to pay their own Charges. 
And the Defendant is awarded to pay to the Plaintiff 5 s. for his (the 
Deichdant s) having been guilty of the firſt Breach of the Law. 


The Injury complained of was Afſault Battery and falſe Imn:i 
ſonment. And here is no Satisfaction awarded tor the Injury. 1 TE 
Raym. 247. The Caſe of Freeman v. Bernard. 


Second Point Tis not final . Which it ought to be. 


An Award muſt be final. But this Award was made pending 
the Action : And it does not put any End to it, at all. 


thinker this Head, He cited 1 Ro. Abr. 252. þl. 16, 17. [But 


One of theſe is marked oF the Abridger, << Dubitatur : The 
other, Contra 15 H. 7. 22. ] Alſo 2 Strange 1024. The Caſe of 
Tipping v. Smith Where the Award was held ill; being uncer- 


tain, and not final. And Cre. Ez. go4. The Caſe of Colſton v. 


Harris: Where the Award was holden void; becauſe N othing was 


awarded to the Defendant, nor to be tree from Suits : So no Advan- 


ta ge to Him. 


Mr. Caldecet contra pro Des. 


This Award is pleaded by Conſent of the Plaintiff, and by Leave 


of the Court. And though picaced as being made pending the 


8 _ Action, 


Eaſter Term 30 Geo. 2. 
* Action, vis. between the Action brought and the Plea pleaded; . 276. 
yet the Court will determine upon the mere Validity of it. 


iſt. It does appear upon what particular Suit, the Award was. 


; The Generality of the Submiflion is not inconſiſtent with the Par- 
| ticularity of the Award. 8 Rep. 98. 6. Baſpole s$ Caſe. [2d Reſo- 
lution. F 


— Os nn ts 8 
— nn PE RI4D 5 n . 
ITY el” — * 


This ſhall be taken to be the 2 Matter depending between the 


Parties: And o other Suit than this appears to have been depend- 
ing, between the Parties. 


The Caſe of Bacon v. pee in 1 Ld. 2 240. is not like 
or fimilar to the preſent Caſe. 


After Payment made or ider the Action of wen 18 45 
charged. | 


Hob. 49. The Caſe of Nicholls V. Grunnion i 18 expreſſy ſo. [The 
W ords are For a Satisfaciion implies a NYE. ] 


The preſent Aa (which was made by a Codler) recites that 
there was ſuch a Suit; And that it being left to Him to make an 
End of the ſaid Suit, He determined as follows, viz. © That the 
« ſaid J. H. and J. C. ſhould each of them pay their own Coſis and 
« Charges at Law; And that the ſaid J. C. ſhould pay the ſaid J. &. 

KY . for his making the of Breach in the Law. 


And this may be pleaded i in Har: in another Aion 


The Arbitrator certainly ind to make an End of this Suit 
depending between the Tarte and thought 5 g. adequate to the 
| TOW: 7. . 


Mr. Anguiſh \ in Reply—Norwithflanding the Conſent © to lead 


this Award in Bar, Yet all Objections to the Award itſelf are 
ſtill open. 


This is 2% ſheren to be the u Matter between them: And non 
conſtat that the Award was made concerning this particular Action. 


I agree that Payment diſchar ges the Treſpaſs. hut then it ought. 


to appear that the Payment was in Satisfaction of the SAME T7 oſpaſs. 
Which does not appear in tis Caſe. 


LoRD 


Faſter l erm 30 Geo 2. 


r nn MANSFIELD— 


The Queſtion is Whether this be a good Acvard. 


Awards are now conſidered with greater Latitude and leſs Strietneſs, 
than they were 7ormerly. And tis right that they ſhould be Je- 
rally conſtrued; becauſe they are made by Judges + the Parties own 
Chooſing. And this is often, (as it is here,) in Caſes of ſmall Con- | 
ſequence, where the Play is not worth the Candle. "© 


Indeed they muſt have theſe two Properties, to be certain, and 


final. 


But the Certainty may be judged of according to a common 
1 and conſiſtent with fair and probable Prefumption. 


This 9 ben en is, in general Terms, «of All Actions, Ds 
ce troverſies and Suits between them. The Arbitrator recites ONE; 
referring to the Submiſſion, as authorizing him to determine it: And 
it appears that his Suit was depending between the Parties. And 

the Parties have ut deſired to be heard upon any more than 7his 
One. Therefore there 1 is 720 probable Preſumption of any Other. 


; 2dly, As to its being fnat—lt ſeems to be a reaſonable and fair | 
Award. 


The Arbitrator, 8 thought i it aMERE > TRIFLE; and ſeems 
to have thought 4% Parties to have been in the wrongs and there- 


fore awarded cach to ſtand by his own Coſts. 


And the £8; awarded to "i NE 18 pletnly'; in Sarigſaciion of this 
ſame Action; and therefore is a D eee of it, being paid or 
tendered. 


> And he declared againſt ine Nieeties, in ſcanning Awards 
made by Judges of the Parties OWN co mg, in order to the Deter- 
mination of * between them. 1 5 


Therefore He was clear that the Judgment ought t to be for the 
Defendant. 


Mr. Juſt. DEX15ON concurred— 


The Submiſſion is General: The Arbitration is alledged to | be 

« de et ſuper Premiſis;” And it does not appear that any Thing 
elſe was before the Arbitrator. It's plain that is Matter was ſub- 
 amitied: And We have 79 reaſon to . cc that there Was any 


NY other.” And 


Faſter Term 30 Geo. 2. 


—— 


* And it zs /# ffcientl final: It is to pay 56. FOR beider been guilty * P. 278. 


or the firſt Breach of the Law. Therefore it is the ſame as if it had 
faid © in Satisfaction.“ Therefore it is mutual and final. 


And Awards ought to be conſtrued liberally and favourably. 


Mr. Juſt. FosTER concurred, for the Reaſons already given. 


Jop RENT for the DerenpanT. 


Perry v. Nicholſon, 


F I E R an unſucceſsful Motion, made on the Part of the De- 
fendant, “to ſet aſide an Award; and an equally unſuc- 

ceſsful One, made on the Part of the Plaintiff, ce to enforce it by an 
Attachment for Nonperformance; The Plaintiff found Himſelf 

obliged to have Recourſe to his Action againſt the Defendant upon it. 


And now, upon an Action of Debt brought by Him on this 


Award, reciting that in an Action of 4ſ/umpjit, the Parties, at the 


Trial, had ſubmitted tbe Matters in Difference in the SA CAusk, 
to certain Arbitrators, &c, fo as they ſhould publiſh their Award in 


| Wx1irinG concerning the Premiſſes, before, &c; And that they ac- 


cordingly did publiſh their Award Ix WRITING, Ec, and awarded 


that the Defendant Nicholſon ſhould pay to the Plaintiff Perry, 


48 J. 11 b. 10 d. in full Payment Diſcharge and Satisfaction of all 
Money whatſoever or any Ways due or owing unto Perry b 


cc 
40 
* ALL Actions depending between them for any Matter, Cauſe or 


«6 


«Cc 


from thenceforth ceaſe; and that upon Payment of that Sum, the 
thould within two Days after the Taxation of Coſts in the Ac- 


«c 
cc 


4 


other, GENEKAL Releaſes of all Matters 1 in Difference: in the {aid 
e 


Then the Plaintiff avers that there was, at the Commencement 
of the Action, or at the Time of Reference, no other Money what- 


ſoever, any Ways due to Him the ſaid Plaintiff Perry from Ni- 


cholſon, but the Matter in Difference in the ſaid Cauſe; And that 


No other At&ton was 1 between them; And chat the Coſts 
were taxed at 281. 


The Defendant eas «© that no ack 1 was made.“ Re- 
pli cation that there was ſuch an Award, Gc. And Iſſue there- 


Nicholſon, at the Time of commencing the faid Action; and that 


Thing whatſoever ariſing before or at the Time of referring ſhould | 


tion and Payment thereof to Perry, ſeal and execute to each 


- PER ETD — B . 


— 
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* The Plaintiff gave in Evidence, an Award in Writing, zndented, 
under the Hands and Seals of the ſaid Arbitrators named in his De- 
claration and Replication, with the following Variations from and 
Additions to the Award ſet forth in the Declaration vis. There Was 
in the Declaration, 


1ſt. An Omiſſon (after the Award © to pay, Ge.) of theſe fol- 


lowing Words — That Nicholſon at the fame Time deliver up 


« to Perry a Promiſſory Note of Perry 8 payable to Nicholſon or 


Order for 5 J. 7 5. to be cancelled. 


2d. A M ſrepreſentation of the Releaſs: Which is © that they 
« ſhould execute MUTUAL and general Releaſes of all Actions, Ee. 
« Debts, &c. for any Matter Cauſe or Thing whatſoever from the 


IR Beginning of the World unto the Day of the Date hereof.” | 


zdly. The Award 8 0 in Evidence, is by Deed indented, 
under Hand and Seal: Whereas the Award declared upon is only an 
Award * m Writing,” merely. 


Upon this Evidence, there was a Verdict for the Plaintiff, ſub- 
ject to the Opinion of the Court, on this Queſtion,.— Whether 
there be MATERIAL Variances between the Award declared upon, 


and the Award given in Evidence.“ 


Mr. Scrijcant HrwiTT—pro Wer : 


This Action is an Action of Debt on te AWARD itſelf; Not an 


Action of Debt oz the Arbitration Bond : And on ſuch an Action, 
no more needs be ſet out, than is material, and enough 7 title 


the Plaintiff to his Demand. 1 Leon. 72. the Cafe of Sth v. 


 Kirfoot. 1 Salk. 72. the Caſe of Foreland v. Merygoid. Both which 
_ Caſes are gepennt . 


Another Rule concerning . 16% that the Generality of the 


Words of them may be reſtrained, ſo as to be conſtrued to amount 


to no more than they ought to amount to. One Way of doing this, 


is by Averment connecting the Award with the Submiſſion: As it 


is ſaid in the Caſe in Aleyn 51, 52. Roſe v. Spark [firſt Point.] That 
the Words de Præœmiſſis have been newly u d in pleading Awards; 


in order properly to apply the General Words proportionable to 
the things ſubmitted.“ 


Another Way of doing this, is by pleading them according to 


their /e gal Operation. 


Another Way of reſtraining the Generality of Words is by In- 
tendment of Law: As was 3 in 1 Self. 74. Simon v. Gavil. 
Another 


—— 


— 
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* Another Way is by pleading the Matter; (which 1 is the proper * P. 280. 


Way for the Defendant to take Advantage of it:) As in Moore 
885. No. 1242. The Caſe of Lea v. Paine. 


Another Way i is, that an Award may be good in Part, and bad in 
Part; if relative to diſtinct e 


To apply theſe Poßtiom- Kere are four Things awarded: Which 


it 1s true, are not all e ſet forth. 


But ALL that 7s NECESSARY fo THIS Suit, is (et forth ; The 


Other Things are not relative ro it. And here 1 is an Aver nent. That 
uso other Thing was in Diſpute.” 


The Queſtion is, Whether this Award i e in Evidence 


5 Proves the Declaration.” 


Now All that is material in the Declaration, upon hi Action of 


Debt upon the Award, is the Award of the 48 /. and the 206, Colts. 
So that it is ſufficient to prove the Declaration. 


Mr. Axculsn contra pro Dey ; 


1ſt. Here is an Om7on of that Part which obliges the Defendant 
| Nicholſon to deliver up a Note: Which Note compoſes Part of the 


Sum, and was in Conſideration to make up the 45/. 


To ſuppoſe i it otherwiſe, i is inconſiſtent : Becauſe, otherwiſe, they 


would not have ordered it fo be given up. 


He cited 2 "PSY 23 "A The Caſe of * v. Branden Where 


an Omiſſion vitiated the Award. 


Lok p 8 ſtating the Caſe, faid that nothing 


was clearer, than that in an Action of Debt upon an AWARD, a4 


Man has 20 Need to fate i in his Declaration any more of the Award, 


than ſupports his Caſe. 


If there be any Thing by way of Condition 1 to the Pay- 


ment of the Money, the Defendant may ſet it out in pleading. 


This "BY been the Law, ſo long ago as FI the Time of the 


Regiſter: Where there is a Writ which ſets forth only ſo much as 


is neceſſary. LV. Reg er 111. 


— 
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Then with Regard to the Releaſe— The Court will intend that 
the Releaſe ſhall extend oNLY to the Matter under the Subm!ffion. 


Beſides here they have averred * that there was zo other Matter in 
& Variance.” 


Therefore I think there is No material Variance between the 
Declaration and the Evidence. 


Mr. Juſt. Drxiso was as clearly of the ſame Opinion: Which 


he declared to the following Effect. 


The Queſtion is Whether the Award given in Evidence is ſuf- 
& Beben to ſupport the Award ſet forth in the Declaration.” 


"os Nothing i 18 claimed by this Action, but the Money. 
And the Queſtion is Whether it was neceſſary, in 7his Action, to 


fet forth any Thing MoRE fan ſupported his Claim to e and 
| Hewed his Right to this Money. 1 - 


It has been ſettled that in Actions upon AWARDS (which are no 


Specialties,) there is 20 Occaſion to ſet forth the whole Award: The 


Plaintiff needs not ſhew any thing more than what is neceſſary to 


ſupport that particular Claim; and to intitle him to the Thing ; 


And if the Defendant will impeach the Award for any thing, that 
1s to come on HIS Part. 5 


1 Leon. 72. Smith and Nirſoots Caſe, is expreſly ſo reſolved. 


Littleton's Rep. 312, 313. Leake v. Butler, is a like Reſolution : 


Where the Form of declaring is laid to be taken from a Writ in 
| the: Reg yer 141. 


And this Diftinflim b Debt upon the Ateard itſelf, and 


Debt upon the Arbitration-Bond, was admitted in 


I Salk. 72. the Caſe of Foreland v. Marygold: Which was an 


Action of Debt upon Bond to perform an Award. And 1 Lord 
Raym. 715. F reland v. Hornigold is the ſame Caſe: Where alſo 


it appears to have been an Action of Debt upon the Bond. 


by Perry, uPoN this AWARD, for the Money. 


Here, the Award is © That Nicholſon ſhall pay the Money, and 
* deliver up the Note.“ And this is an Action of Debt brought 


It would, as 
I have already ſaid, have been a quite different Caſe, if it had 


been an Action upor the Arbitration-BOND. But it is here good, 


4 | even 
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* even though on the mere Face of the Declaration it ſhould ap-“ P. 282. 


pear as a bad Award, by appearing thereupon and as there ſet forth, 
as if 1t were only an Award on one Side. For the Plaintiff, in 


this ction upon the Award itſelf, needed only to ſhew fuch Part 
as he FOR his Action upon. 


Then as to the Releaſes —The Award © of General Releaſes,” 
was void, as to OTHER Matters not ſubmitted. Here, nothing is 


ſubmitted, but in 5515 particular Action. And in an Action upon 
the Bond, © a Releaſe as to all Matters under Submiſſion,” would be 
a good Plea; though the Award bean Award of “ General Releaſes,” 


But here it is expreſely averred, © that there were No OTHER 
« Matters in Diſpute.” However, there was no Occaſion for that 


Averment, becauſe We would NOT have intended cc that there were 
cc any other.” 


Mr. Juſt. FosTzR was of the ſame Opinion. 


He ſaid it was ſufficient in an Action of Debt upon the AWARD 
1TSELF, to ſet forth /o much only as is neceſſary to ſupport the 


Plaintiff's Claim: T he other Part of the Award mo; perheps, be 
| performed. | 


He thought therefore, that the Evidence well proved the De- 
 Claration. 


Per Cur. unanimouſly (Mr. Juſt. Wilmot abſent) _ 
Let the PosTEA be delivered to the PLAINTIFF, 


Win ex dimiſſ. Plowden Arm. v. Cartwright. 


| O N a Caſe ſtated, from the Alton 


Edmund Powden being ſeiſed in Fee, demiſed on the 5th of Oc- 


tober 1676, by Deed, (viz. by Indenture of Leaſe between Him 
and Elizabeth Cartwright, oN v,) to the ſaid Elix. Cartævrighit for 


99 Years, if ſhe ſhould ſo long live; and after her Death, if She 
happen to die within the ſaid TERM, or other End or Determina- 
tion of the ſaid TERM, the Remainder 7hereof to Rowland Cart- 
wright her Eldeſt Son, (then under Age,) for and durimg the Re- 
/idue of the ſaid TERM, from thence enſuing and fully to be com- 
plete and ended: Yielding and paying, &c, and doin g Suit ata Mill, 
Sc; with a Penalty for every Time that She or Rowland thall grind 
at another Mill; and paying a Heriot on the Death of Either. And 


4 C it 
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7 P. 283. Kit is md that BoTn of them ſhall repair &c. And the Leſſor 


on his Part covenants that Bor H ſhall quietly enjoy &c. 


Elia. Cartwright entred and was poſſeſſed; and died on the 4th. 
of September 1694. Whereupon Rowland Cartwright entered, and 
was poſſeſſed, till the ſaid Rowland died ; which —— on 5th 
November I753- 


The Leſſor of the Plaintiff is ett at Law to Edmund Phones: 
the Leſſor. The Defendant is the 3 Repreſentative of Row- 
land Cartwright. 


The Queſtion is Whether the TERM exit: i. e. Whether it 
continues BEYOND the Life of Elis. Cartwright. For if the TERM 
does not continue beyond the Life of E. C. then the Leſſor of the 
_ Plaintiff has a Title to recover: it does, then the Defendant hath 

a Title, as Aa rn of Rowland Cartwright. p 


Mr. Afton pro Quer' 6 


| Argued that the Term was expired: It 2 on the Death . 
Elizabeth; the Limitation over, being void. And He cited Tr. 
8 Elis. Dyer 253. 6. pl. 102. which is exactly the ſame Limita- 
tion; vis. to . Cecil pro Termino 12 Annorum, fi tam diu vixerit; 
« et fi obierit infra prædictum Terminum, tunc Sc. The Re- 
* mainders were holden void; becauſe the Term is determinable 
upon the Life of V. C.“ And He alſo cited Cro. Els. 216. Tr. 
32 Eliz. The Caſe of Green v. Edwards. That was exactly this 
Caſe. It was a Leaſe to J. S. for go Years, if he live ſo long; and 
if he die within the Term, that then his Wife ſhall have it, durante 
toto refid' Termini prædict It was held void to the Wife; and 
that She took Nothing. And He faid that 1 Co. Rep. 15 3. b. Rec- 


tor of Chedington's Cale, is expreſs and full to the ſame Effect; and 


was agreed per tot Cur'. And that Co. Litt. 45. b. is expreſs that 

« Term” ſignifies the Fftate and Intereſt that paſſes; and differs 
from a Specification of the Number of Years: And ſays,“ So note 
"ne Diverſity.” 


All which! Caſes, He inſiſted, prove this] Limitation t to o be word. 


He cited Sheppard s Touchflone of Common Aſurunces 274. Where 
it is ſaid, that if a Man makes a Leaſe to A. for 80 Years if he ſo 
long live; And if he die within the ſaid Term, or alien, that then 
his Eſtate ſhall ceaſe; and by the ſame Deed the Leſſor farther lets 
to B. for ſo many Years as ſhall then remain unexpired after &c, 
for the Reſidue of the ſaid Term of 80 Years, if he ſhall ſo long 
live; In this Caſe the Leaſe to B. during the Refidue of the 
4 1 8 TERM, 


W ̃ — . — Tn IS 
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* «© TERM, is void: For after hs Death of A, the TER M is at an * P. 282. 


End. But if He fay, for and during the Reſidue of the 80 
YEARS, it is good. 


Mr. Nares contra pro Def.” was beginning to ſpeak— 


But Lord MANSFIELD ſtopped Him; (a3 not being neceſſary:) 
And He Himſelf proceeded thus— 


Loxp MAxsTIETD -The Piſtinction juſt cited from She ard, 
' {which He takes from the Rector of Chedington's Caſe,) mike no 
Difference; F the Word TERM“ may fignify the Te, as well 
as the Intereſt : For hen it becomes merely a 2 Queſtion of Conſtruc- 


tion, * Which Senſe the Word ought to be underftood-in.” 


80 Anderſon argued, in Green v. Edwards: He ſaid, ec If the 
«© Wife had been a Party to the Deed, Durante termino ſhould not 
<« he taken for the Intereſt, but for the Time.” He ſaid, The 
„Word Term cannot be taken to mean the Interęſt which the Huſ- 
« band had for 90 Years.” (For if it 3 underſtood, By his Death 
the Whole would be determined; And the Wife could have No- 
thing: And therefore it could not be uſed in this Senſe. But the 
| Leflor, by the Word © Term,” muſt mean the Time of go Years : 
And the Word * Term” ſignifies as well the Time or Space of 90 
| Years, as the [ntereſt.) The other Judges held the Limitation Ss 
way , Renainder to be void, from the — of Commencement ; 


And denied that the Wite 8 Deg a TOY would have made any 
Alteration. | 


The Ol Cafes held ve thine there coull be no Remainder or ſub- 
« ſtitution of a TERM after an Eftate for Life, by Deed or Will.“ 
It was a mere Poſſibility. It was void, from the Uncertainty 9 Com- 
mencement. There was no particular Eſtate. The Gift of a Term. 
; (like any other Chattel) for an Hour, was good for ever. 


The Objections were ſubtle and artificial. 


When long and beneficial Terms came in Uſe, the Convenience of 
Families required that they might be ſettled upon a Child, after the 
Death of a Parent. Such Limitations were ſoon allowed to be crea- 
ted by Will: And the Old Objections were removed, by dd 
the Name, from Remainders, to ExecuToRY Deviſes. 


The fame Reaſon required that ſuch Limitations might be created 
by Deed: As, for Inſtance, Marriage-Settlements, to anſwer the 
Agreement of Parties, and Exigencies of Families. Therefore, to 
get out of literal Authority of Old 9 an ingenious Diſtinction 


Was 
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* p. 28 5. * was invented: A Remainder might be limited for the Reſidue of 


the Years; but not for the Refidue of the Term. 


Now in his Caſe, upon the true Conſtruction of the Leaſe, I am 
clearly of Opinion, That the Land is demiſed to the Son for /5 


«© Mother.” 


* many of 99 Years as ſhould be unexpired at the Death of his 


There are many Maxims of Law, That Deeds, eſpecially ſuch 
as execute mutual Agreements for valuable Conſideration, ſhould 
« be conſtrued /iberally, ut Res magis valeat, according to the In- 
tent:” which ought always to prevail, unleſs it be contrary to Law. 


The Paſſage from Coke Littleton 45. cited by Mr. Afton, efinesp 


the Word Term” to ſignify, in Underſtanding of Law, not only 


« the Limits and Limitation of Time, but alſo the Eſtate and Intereſt 
% which paſſes for that Time. e 55 


1 If in this Leaſe, the Word be taken in the latter Senſe, The 


Widow can only have it for ſo many of 99 Years as She ſhould live; 


And the Son have NoTuinG afterwards. 


But it is manifeſt that an Intereſt was underſtood to continue after 
her Death, to be enjoyed by her Son. e n 


From the Courſe of Nature, it could aot be ſuppoſed that She 


would outlive the 99 Years. Rowland is to pay a Penalty for grin- 
ding at another Mill. He is to pay a Heriot on the Death of his 


Mother. He is to repair. The Leſſor covenants * that Rowland 


« ſhall quitely enjoy: i. e. for ſo many Years as ſhould not be run, 


at the Death of his Mother. 


| The firſt Senſe of the Word makes every Thing conſiſtent and 
effectual: The /econd Senſe deſtroys One Half of the Leaſe, as fe- 


pugnant and contradictory to the Other. There ought to be no 


Doubt, therefore, in Which Senſe the Word ſhould be underſtood. 


Mr. Alton has laid no Streſs | upon the only Objection which 
weighed with Anderſon, ſo long ago as the 33d of Elizabeth: vis. 


« That Row/and was 19 Party to the Leaſe: And rightly. The 


_ Reaſon wcby He was no Party, appears from the Leaſe: He was then 
an Infant. The Mother contracts, and procures this Limitation 
for Hm. A Grant may be made to a Perſon, by a Deed to which 
He is no Party. Rowland accepted, and actually enjoyed, after his 
Mother's Death, from the 4th of September 1694, to his own Death, 
the 5th of November 1753. The Leaſe was ſo intelligible to every 

unteariced Eye, that no Body doubted of his Title, for 60 Years. 


Limita- 


Eaſter Term 30 Geo. 2. 


n...... 


* Limitations of Terms are now of general Uſe. Their Bounds * P. 286. 
are ſettled. The Rules concerning them are certain and eſtabliſhed. 
When they came to be allowed by Will, or by Declaration of 
Truſt, the /ub//antial Reaſon was the ſame for allowing them by 
Deed. A ſtrained Conſtruction ſhould not be made, to overturn 
the /awful Intent of the Parties. It was lawful, to ſecure this Leaſe 
for the Benefit of the Mother during her Life, and afterwards by 
way of Proviſion for her Son. All the Parties undoubtedly intended 
it. The Covenant here, © that Rcwc/and ſhould enjoy from the 
„Death of his Mother, for the Reſidue of 99 Years,” is ſuffici- 
ently certain; and might, of itſelf amount to a Leaſe. 


Mr. juſtice Dexnison— This muſt be taken that She ſhould hold 


it for, fo much of the Term of Years as ſhe mould live ; ; and Row- 
land, during the Remainder. 


The TIntenticn of the Deed is Nee . And it certainly n 
(upon the whole Tenor of it,) that the Intention of the Parties was 
«« that Born ſhould enjoy during the whole Term and Number 


« of Years.” And if We can Pt the Intention, by * Con- 
ſtruction, We will do it. 


Mr. Juſt. Fo sr ER was clear that the INTENTION was that Both 
ſhould enjoy during the whole Term and Number of Y; ears Lis. 
Elizabeth for fo long of it, as She ſhould live; and Rowland, du- 
ring the Remainder. All the Circumſtances ſhew this: And the 
reſerving a Heriot upon the Death of Rowland proves the Intention 
to have been © That the Term ſhould continue to Rowland, after 


« the Death of his Mother.”. And the Covenants all along run, 
ce That Rowland ſhall quietly enjoy.” 


Therefore He concurred. 


Per Cur. unanimouſly (Mr. Tut. 2 abſent 4 
RuLrt—'That the PLAINTIFF be 1 NONSULTED. 


7 8 Lant 


Faſter 'Ferm 30 Geo. 2. 


4 P. 287. 


Wedneſday, 
4th May 


1757 


Lant Eſq; ver/. Norris. 
P. 29 G. 2. Rot by 609. 
The CouRT full. 


HIS was an Action of Covenant, by Robert Lant Eſq; Son 

K and Heir of Thomas Lant Eſq; againſt William Norris, Ad- 

miniſtrator of John Norris Eſq; his late Father; which Jobn Norris 
was Aſſignee of Thomas Wilſon : And it was upon an Indenture of 
Leaſe made on 23d January 1707, by the ſaid Thomas Lant de- 
ceaſed, who was ſeiſed of certain Meſſuages Ground and Premiſſes 
(mentioned in the Indenture,) of the One Part, and the faid Thomas 


Wilſon, on the other Part; whereby, in Conſideration of 200/. to 
be laid out in upon or about rebuilding upon the Ground and Pre- 
miſſes thereby demiſed, and other Covenants, the ſaid Tho. Lant 
did demiſe to the ſaid Tho. Wilſon, all that Piece of Ground, AND 
all the Meſſuages Tenements Houſes &c. thereon ſtanding, in Suffoli 


Place, in the Pariſh of S/. George the Martyr @&c. butted and 


| bounded Sc. from Chriſtmas 1715 for 43 Years at 171. per Annum 
Rent. 


Thomas 2 the Leſſee, covenants to lay out the aid Sum of 


200 J. within 15 Years, in ERECTING and REBUILDING of Meſ- 
ſuages or Tenements or ſome other Buildings, upon the Ground and 
Premiſſis; And from Time to Time, and at all Times, all and fin- 


gular the ſaid Meſſuages or Tenements % To BE erected, with all 


ſuch other Houſes Edifices &c. as ſhould at any Time or Times 


D THEREAFTER be eredted Ec. to repair &c : And THE SAID DE- 


MISED PREMISES, with all ſuch other Houſes Sc. so WELL RE- 


PAIRED Cc. at the End or other ſooner Determination of the ſaid 
3 erm, to deliver up oc. 


 Wilfm entered, Tho. Lant died 29th May 1722, teile And 


the Reverſion deſcended to Jobn Lant, his Son and Heir. 


On 24th of March 17 38, 7 I aſſigned the Term to bn Nerris: 


Who entered. 


On 24th March 1728, John Lant died gil * the Rever- 
ſion deſcended to the Plaintiff, his Brother and Heir. 


The Res aſſigned were, firſt, That after the Term came to 
Y Norris, and after the Plaintiff became ſeiſed of the Reverſion, 


and 


” | — 


Faſter Term 20 Geo. 2. 


OO” — — 


* and whilſt the ſaid J. N. was poſſeſſed, VIZ. ON 1 May 1745, the * P. 288+ 
ſaid J. N. in his Life-time permitted ALL the ſaid demiſed Meſſuages 
to be uncovered &c; by reaſon whereof the Walls 7 the /ame 
demiſed Premiſſes were out of Repair; and goes on to other Da- 
mages, ſtill calling them (all along) © the ſaid demiſed Premiſſes.” 
2dly. That the ſaid F. N. did permit 6 Meſſuages, Parcel of the 
ſaid ** demiſed Premiſſis, to be proftrated; and to remain ſo till 
his Death. 4dly. That the ſaid 7. N. on 1it March 1747 did 


pull down 6 other Meſſuages then erected and built on the ſaid de- 
miſed Premiſſes. 


Plea as to the iſt Breach, That the ſaid T. WVilſon or his . 
tors did not within 15 Vears, or at any other Time lay out 200 J. 
or any Part thereof, in erecting or rebuilding of any Meſſuages: And 
that the ſaid Meſſuages had ever been rebuilt. As to the 2d Breach, 
the ſame Plea. As to the zd Breach, <* Non infregit Conventionem.” 
'To all the Breaches, the | wi Plea as above to the 1ſt and 2d over 
again, That 7. V. never laid out 200 J.“ and © That the Meſ- 

ſuages never were rebuilt ;” and © That J. N. after He became 
* Aſſignee, and after the Plaintiff became ſeiſed of the Reverſion, 
« 1{t March 1753, died inteſtate, fo poſſeſſed ; and Adminiſtration 
«© was granted to the Defendant : By Virtue of which, He entered; 
And being ſo poſſeſſed, before exhibiting the Plaintiff's Bill, viz. 
« 24th June 1754. aſſigned the demiſed Premiſſes to One John 


*« Townſend, for the Reſidue of the Term; who entered, and is 
* Poſſefled. 1 


The Plaintiff A generally to the iſt Plea 1 to the iſt "SEATER 
and alſo to the 1ſt Plea to the 2d Breach; ſpecially, to the 1ſt Plea 
to the zd Breach; generally, to the 2d Plea to the 3d Breach; and 
generally, to the laſt Plea to all the Bieaches. There was allo a 
Plea of Non proſtravit: And a Demurrer to it. 


The Defendant joins in Demurrer, to all the Demurrers. 


Mr. Wynn, for the Plaintiff, urged that the Pleas were no Anſwer; 
and that they neither confeſſed nor avoided the Charge. in the De- 
claration, nor denied it. 


M. Gould contra—for the Defendant, gave up the Pleas : But He | 
objected to the Declaration, viz. That the Intention of the Parties was 
to confine the Repairs to the Buildings thereafter To BE erected : | 
as it appears that there were No Buildings (of any Conſideration) 
upon the Land, at 7he Time of the Leaſe; nor is there any Averment 
in the Declaration That the Leflee” Wilſon) © ever did erect any 
„ ſuch.” Which Averment ought to have been made, in order to 
have maintained this Action: For, without ſuch Erection, the De- 
2 fendant 


Eaſter Term 30 Geo. 2. 
*P, 1 5 * fendant could not be obliged to repair. And a Plaintiff muſt ſhew 


every thing in his Declaration, that is neceſſary to maintain his 
Action. 


The Words “ the ſaid demiſed Prem r. muſt relate to thoſe 
in the beginning of the Covenant; and therefore only mean and 
intend “ That he ſhould leave them, V/Z. the new erected and re- 


6 built Edifices, in Repair, at the End of the Leaſe. 


The Covenant is future: And the Leſſor could not have any | 
Action upon it, Fill the End of the Term. 


It appears by 5 Rep. 21. 8. Sir Anthony Mam's Caſe, that if 2 
Man lets a Manor for Years; and the Leſſee covenants to keep the 
Houſes of the Manor and whatſoever was within the Manor, in as 

good Eſtate as he found them, during the Term; And the Leſſee 
makes Waſte in the Horſes, and in cutting 8 the Leſſor ma 
bring an Action of Covenant, before the End of the Term, for the 

Oaks; For, for them, it was impoſſible that the Covenant could 

be performed: But tis otherwiſe, of the Houſes. 


And with this agrees Fitzh. Nat. Brev. guo. Edition, 324. 
Jetter I. the ſame Law. Though if he fells Timber, Sc. [if he 
do Waſte in Wood] he may have an Action of Covenant DRIN 
2 he Te erm : © For that (fays the Book) cannot be repaired.” 


He likewiſe cited 1 Salt. 199. The Caſe of Greſcot v. Green, 
Where the Leſſee covenanted for him and his Aſſigns, to rebuild 
and finiſh a Houſe within ſuch a Time; And after the Time ex- 
pired, the Leſſee aſſigned over the Premiſſes, the Houſe not being 
then built and finiſhed according to the Covenant : And per Holt 
Ch. Juſt. This Covenant ſhall not bind the Aſſignee ; becauſe it 
was broken before the Aſſignment. Aliter, if broken after the Aſ- 
ſignment: As if the Leſſee had aſſigned before the Time had been 
expired. Which Caſe was cited to prove “ that the Action did not 
lie in the preſent Caſe; becauje the Aſſignment was made after the 
15 Years were expired.“ 


Mr. Wynn—The Record is now to be conn as upon a Ge- | 
neral Demurrer to the whole Declaration: And I ſhall rely on the 
iſt and 2d Breaches, and not on the 3d, (which has I own, re- 

ceived a proper Anſwer, by Iſſue being offered.) 


Covenants are to be conſtrued for the "NOS of the Covenantee 3 
not of the Covenanter. 


Theſe 


I 1 23 


Faſter Term 30 Geo. . 


* Theſe are Buildings demiſed; And 200 J. is agreed to be laid“ TT; 290. 
out in Repair of them, OR in erecting New Ones: Then there is a 
Covenant to repair the Buildings 70 be erected on the demiſed 
« Premiſſes; and the SAID DEMISED PREMISSES, and _— ſo 


* to be erected, {0 being well and ien repaire c, to 
<c leave c. | 


This intimates that the demiſed Buildings, as well as the New 
Erections, were to be kept in Repair. Here is ſufficient, from 
whence to colle& the Intention and Meaning of the Parties, to be 

ſo: Which will amount to a Covenant. And upon this General 
Demurrer, the Court will not intend that the 200/. was laid out 
only: on the other Buildings newly to be erected. 


Lorp Min 


I chooſe to look into it, and conſider it a little. No particular | 1 | 
technical Words are requiſite towards making a Covenant. © = 


_y Ju. Dexis0n—T he Queſtion only is Whether the Words 9 
* demiſed Premiſſes, are omitted, by Miſtake, in the former Part 1 
of the Covenant; or ſuperadded, by Miſtake, in the latter: For 1 
there appears to be a Miſtake in either One or the Other, in the 
Deed itſelf. The Leaſe | is a an San 


Now the Premiſſes then K were to be pulled hun. There- 
fore it could ſcarce be intended to covenant to repair them. The 
Covenant “ to repair,” is confined to the Tenements 70 be erected: 
The Covenant“ to leave in Repair” extends to the demrſed Premiſſes, 


_ together with all ſuch Other as ſhall be thereafter erected. 
Mr. Juſt. FosTER—'Tis a Building and Repairing Leaſe. 


In order to look into the 16. it ſtood over, with * 
Cook ADVISARE VULT. 


And now, (having conſidered it ill the next Day only. Lonp 
MANSFIELD ſaid, WE are extremely clear, That not only the 
Words of the Covenant, but alſo the Intent of the Parties, mani- 
feſtly ſhew that it was not meant that any of the Money ſhould be 
laid out on the Old Buildings: But that ey were to be pulled 
down; and that whatever 5 SHOULD ered, with the 200 J. or 
otherwiſe, for his own Convenience, ſhould be kept 1 in Repair. 


The Words“ demiſed Premiſes” are put in Oppoſi ition to the 
Buildings that were To BE erec/ed thereupon with the 200 J. 
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P, 291. 


Wedneſday, 
4th May 
£7537 


| third. 


* And the Covenant to deliver up,” is agreeable to this Conſtruc- 
tion: That Covenant being, to leave“ the demiſed Premiſes, to- 
« gether with all ſuch other Houſes Ce, as ſhould be afterwards 


90 erected Ge, fo well repaired.” 


It is therefore clear againſt the Plaintiff, upon the ft and 2d 
Breach : And Mr. . Wynn acknowledges it to be againſt Him on the 


Therefore the 89 9 7 gave 
JuDGMENT for the DEFENDANT. 


7 e's Caſe. 
„ The CouRT was full. 
«HIS Frazer, being an Attorney of this Court. had taken for 


his Article-Clerk, One Smith, a Turn-key of the King's Bench 
Prifon ; ; a full-aged Man, and who ſtill continued to act as Turn- 


key. It did not appear that any Money was paid; or that the 


| Maſter fed lodged or entertained the Clerk, (though the Articles in- 


deed covenanted that he ſhould :”) Nor did the Clerk officiate 
for Frazer, but in Matters relating to the Priſon. It appeared that 
Frazer had, ſince theſe Articles, (which were dated only two Years 


ago, in 175 5) become concerned in 6 3 Caufes, on Behalf of the 
Priſoners 1 in the Gaol, : 


This whole Matter being Jiſcloſed to the Coney: upon the afl. : 


cation of Mr. Mz? Ws. the Clerk of the Papers of the Priſon, 


The Cover were All very clear that theſe Articles were > merely 
collufive, that the Whole was a Contrivance between Frazer and the 
Turn-key, to ſecure the Buſineſs ariſing from the Priſoners ; that 


the Exerciſe of the Office of a Turn-key i ina Priſon was, both in 
itſelf, and alſo according to the Intent and Spirittof the Act for re- 


gulating Attornies, a very improper Education for the Profeſſion of 
an Attorney; And that theſe Articles ought to be cancelled. 


And accordingly, they were, by the exprofs Order of. the Court, 


Canearith' in Court (by Maſter Clark) and FRYE to be 
kept in Court, and not delivered back. 


1 wen Yo. — 


Peirſe 


(„ 
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v 


. p P. 292. 
* Peiric Eſq; ver/. Lord Fauconberg. 1 Fang 
7th May 
{ Lord Commiſioner Wilmot abſent, in Chancery. 737. 


HIS was a Trial at Bar, on the Civil Side of the Court, 
by a Special Jury of the County of York. 


The Queſtion was concerning a Right to track or to Veſſels, 
upon the Banks of the River Tees (which divides York/hire from 


the County-Palatine of Be from V. arum-Bridge up to Low 
Mor ſall. | 


T here had been a former Iſſue tried, Whether the River 7. es 
© was a navigable River, from Yarum-Bridge to Low Worſall 
Which Hue had been found i in the Affirmative. | 


And the preſent Trial was a new Trial (a ſecond new Trial in- 
deed) directed by the Court of Chancery, upon an Iflue «© Whe- 
<« ther the * Plaintiff had a Right to a Track-path on each Side 
of the River (alternatively according to the Courſe of its Banks) 
for the Convenience of Towing; without Let or Hindrance from, 


« of paying any Acknowledgement to the reſpective Owners of 
the Soil, 0 


The Trial laſted till about Two o'Clock on Sunday Morning : 


At which Time, the Jury (after ſtaying out about Quarter of a an 
Hour) 1 in a Verdict, 


For the PLAINTIFF. 


Rex ver/. Roger Philips, Mayor of Carmarthen Monday, och 


5 5 35 tents . May 1757. 
{ Lord Commiſſioner Wilmot abſent, in Chancery.) 


HE Defendant had pleaded to an Information in Nature of 

a Quo Warrants exhibited againſt him, © to ſhew by what 

8: a he acted as a Mayor of this Borough,” a Title of 
Election and Swearing under aMANDAMUsS purſuant to 11 C. I. c. 4. 


- 2 2 ” ä — — — — 
8 


[nd - — & 


* N. B. The Plaintiff did not claim this, as a 45 /tin& peculiar Right of his own; but as 
a general Right claimable by all Perſons whoſe Occaſions led them to navigate this River. 


But 
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Faſter Term 30 Geo. 2. 


tp, 299. * But the STWeArINg was (by Miſtake) ſet forth to have hows in as 


ſame Manner as it ought to have been in Caſe the Election had 
been upon the CHARTER-Day. 


Upon the Replication, no leſs than 14 Iſſues were joined: Which 
went down to be tried before Ld. Ch. Baron Parker, as Judge of 
Ni prius. But one of the Iſſues (the gth) was taken upon the 
Swearing thus (erroneouſly) alledged to be before ſuch Perſons as 
were only proper to preſide uo He CHARTER-DAY; (juſt as if 

it had in fact been an Election under THE CHARTER :) Which was 
a mere Miſtake in the Defendant's Plea; For his REAL Swearing 
in Fact was right, viz. AGREEABLE To the Dire ions of 11 G. 1. 
concerning the Manner of being ſworn under and purſuant to a 
Writ of Mandamus. The Plea was worded thus, as to his being 
ſworn in; viz. © That after the Defendant had been fo elected and 
«© cheſen to be Mayor, &c ; and before He took upon himſelf to 
execute the ſaid Office; to wit, at that s A MH Meeting and A. 
* fembly so holden upon the faid F riday the ſaid zoth Day of May 
in the 28th Year aforeſaid in Manner aforeſaid, He the ſaid Roger 
« Phillips, IMMEDIATELY after his ſaid Election, did then and 
* there ACCORDING TO e DIRECTIONS of the LETTERS 
« PATENT of the ſaid late King Henry the 8th TAKE his Cor- 
poral Oath, upon the Holy Evangeliſts of God, BETORRE John 
«© Evans Merchant, George Jenkins, Daniel James, William Scars, 
« Lazarus Thomas, Samual Morgan, John Evans Carpenter, Jobn 
Evens Currier, Richard Leigh, George Bayle, Thomas Richard, 
and Lewis Philipp, then and there being TwELve diſcreet and 
honeſt Men of the BuRGEs8Es of the ſaid County-Burrough, 
rightly well and faithfully to execute the faid Office of Mayor 
of the ſaid County-Burrough, in all Things touching and con- 
_«« cerning the ſaid Office; They the ſaid John Evans Merchant, 
% G. J. D. F. S. L.. FE. CFE. CR; L 6:B:; 
« T. R. and L. P. then being TWELVE diſcreet and honeſt Men of 
the BURGEs8Es of the ſaid County-Burrough then and there 
„ APPOINTED ACCORDING 79 the DIRECTIONS of the ſaid LET- 
TERS PATENT laſt before mentioned, by the ſaid then Com- 
mon Council of the ſaid County-Burrough BEFORE WHOM 
the ſaid Roger Philips, fo elected and choſen Mayor of the ſaid 
County-Burrough as aforeſaid, WAs 70 TAKE His aid Oarn : 
And that He the faid Roger Philips was THEREUPON, then and 
«« there, in due manner, admitted into the ſaid Qfice of Mayor of 
te the faid County-Burrough. By vIRTUE WHEREor He the 
« ſaid Roger Philibs, on the ſame Friday the ſaid-3oth Day of May 
« in the 28th Year aforeſaid and from thence continually after- 
„ wards, for, Ec, was Mayor? Se. And by ThaT Warrant, He 
6 the ſaid Roger Philips, on „ Ee, and from, Ec, until, Cc, did 
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6 * there uſe and exerciſe the gd Oftice of Mayor, Se; And for P. Hog 


and during all the laid Time, did there Claim, Sc.“ 


The Lord Chief Baron, who tried the Cauſe, reported that He 
was of Opinion, upon the Trial, That upon the gth Igue, the 
« Defendant could not give Evidence of a 4 nfferent Sweoring from 
„ what He had alledged upon the Record; And © That upon the 
« 1Ioth Iflue” (taken upon the Allegation of being _by Virtuec 
thereof Mayor, &c,) © te could not vary from the Tit le before 
« ſet out, by Virtue whereof He claimed to be Vayor. And He 
had directed the Jury to find for the King: And they found a 
Verdict accordingly. And he alſo reported“ That no Evidence 
« was entered into, upon @zy of the Iſſues; And that Verdicts were 
found for the King upon al/ of them: But that this was agreed to 
* be without Prejudice in any ſuture Trial.” 


Mr. Norton, Mr. Morton, and Mr. Price — for the Defendant 
had thereupon moved for and obtained a Rule for the Proſecutors 
(who had thus gotten a Verdict, ) to ſhew Cauſe “why there ſhould 
not be a new % 4 rial;” upon an Infinuation * that the Judge Who 
tried the Cauſe, had iſdirected the ſury: Which Miſdirecſiom con- 
ſiſted, as they alledged, in this, 9. That the Judge had pre- 
% cluded the Defcudant from giving any Evidence to prove his 
„ Swearing, As % forth in the ſaid gth Iſſue; the Judge appre- 
6 hending and fo directing the Jury, that it could be of 2 Kind 
106": of: Serwice bo the Deſendant, to be admitted to prove an Iſſue, 
« which 1F proved or even admitted, could NoT at all tend to make 
coul his Right; For that if this Swearing as UNDER @ CHAR“E 
« TER-Elcion were to be admitted, yet ſtill it would not appear 
in ANY Part of the Record, that He was regularly fworn UNDER 
*« aManpamus-EleQion; Which was the Species bf Election un- 
bs der which he claimed.” 


Sir Richard Land, Mr. Serjeant P 515 and Mr. A/tzn were pre- 
pared, as they ſaid, to ſhew Cauſe, by convincing the Court“ that 
the Direction of the Judge was RIGHT; and conſequently, that 
« the Verdict ought to ſtand.” 


 Lorp ManxsrigELD—The Direction of the Judge was certainly 
right. Therefore, if You ſhould prevail in this Application for a- 
new Trial, it could be of no Service: For, as the Recor d ſtands, 
the {ame Bie mult be g7ver agarm. 


Vet I am very 1 to cure this BY if poſſible: For the Me- 
rits have never been tried. | 


Conſider whether the Verdict may not be ſet aſide; And the 
Parties admitted to plead AGAIN. 
5 — | Ae 
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4 P. 295. 


* The RULE was ENLARGED; with this Addition, vis. to 
ſhew Cauſe „why the Verdict ſhould not be ſet aſide, AN D @ Re- 
by pe -ader awarded.” 


Mr. Serjeant Poole, for the . now ſhewed Cauſe againſt 
ws aſide the Verdict and awarding a Repleader. And He al- 
ledged that, though there ſhould be a Repleader awarded, yet the 

whole Record mul i nevertheleſs and as it is at preſent. 


As to Repleaders in General—He cited 6 Mod. 1. The Caſe of 
Staple v. Haydon — (Iſt. Reſolution:) It can only be on ſuch an im- 
pertinent Iſlue, as the Court can give zo Judgment upon. 


Mr. Norton, Mr. Marton: and Mr. Price—cintra—for the Defen- 
dant— The Iſſues are not all found againſt us, ab/olutely; but wwith- 
out Prejudice to any future Diſpute, except as to the 1oth Iſſue. 


Mr. Norton, Mr. Morton, and Mr. Price ſtated the Miſtake : 


Which they ſaid was thus; viz. The Defence ſet up was“ An 


« Flection of the Defendant under a Mandamus, iſſued purſuant to 11 
G. 1.” And in ſetting out his Oath of Office, he avers it to have 


| been DULY taken; and ſhews it to be an Oath, taken by him upon 


this Election, and ſets out the right and proper Oath of Office; but 
the Plea, tis true, goes on, (following, by Miſtake, a precedent of 


a Plea of an Oath of Office taken under an Election upon the proper 
Charter-Day,) and alledges it to be a Swearing at the ſame Meeting 
fo holden, Sc, BEFORE Perſons who were only proper to preſide 
upon the CHAR TER-Day; bi. (BEFORE I2 Burgefes, &c.) 


Which Swearing be/ore theſe improper Perſons, they urged to he 


totally ?mmaterial; And that, for the Sake of attaining Juſtice, it 


ought to be /o;7e how or other, ſet right; the TRUE Qreſtion ha- 
ving never been tried, vis. © Whether 8 the Oath of Office, 
40 agreeably 70 the DIRECTIONS OF 11 G. 


Therefore it ſhall either he amended, ORA Repleader awarded: Fo or 


upon the preſent Record, there is 20 Juſtification at all; And there- 


fore the Iſſue joined is Yoo ly immaterial. The Caſe of Oy. V. 


Hlaydon, 6 Med. 1. is almoſt in Point. 1 Ld. Raym. 70%. 
[1 Salk. 173, 210. S. C. 


This i is a a good Plea in Saltance; but ill pleaded in Point of 


Form. 


They ought to have DEMURRED to this Part of the Plea ; and 
wot to have taken Ljue upon it: For it is a Matter of Law, © Whe- 
«« ther 
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And a Verdict cannot make that good, which the Court fees cannot 


be ſo in Law. Therefore this Verdict is utterly void: Juſt like that 
in Hobart 112. Tasker v. Salter. 


And ſuch Repleaders, in Informations, are no Novelties, For in 


1 Ventris 122. the Caſe of Reyneli v. Heale; a Repleader was award- 


ed, becauſe the Iſſue was mil- Joined. , 


And they offered; to pay Caſis, in order to have this Matter ſet right: 
And inſiſted that this is but juſt and reaſonable; eſpecially, as many 


ther Perſons Rights depend upon the Right of this Mayor. 


They allo cited Cro. Elix. 245. the Caſe of Love v. Wotton— 


Where a Repleader was awarded after Verdict; the Defendant having 
miſpleaded the Statute. The Reaſon of awarding the Repleader 
there, mult be, becauſe the true Merits had never been tried.” 


They even urged farther, that it might well be taken, u upon the 


Face of the Record, * that he was ſworn before the proper Perſons:“ 
it bein 


IN there ſo holden.“ 
hut they inſiſted that at moſt, this is onh Porm. 
As to Repleaders in general They cited 1 Sir y. . 394 The 


Caſe of Rex v. Philips Mayor of Bodmyn ; Where the Defendane 8 
Title was clearly defective, and confeſſed an Uſurpation; And there- 


fore, as the Merits appeared to be againſt the Defendant, the Re- 
pleader was not indeed there granted : But the e Poſition ſeems 


to be, that it might, other ie, have been granted. 


Mr. Serjeant Poole, Sir Richard Lhyd, Mr. Alten, and Mr. Nares 
pro Rege—argued that it is needleſs to grant a Repleader, where 


there is /uficrent appearing upon the Record, whereupon to give 


Judgment again the Party, excluſive of the Part which is pre- 
tended to be immaterial. 


"Nor ſhall a Repleader | be awarded, where the Defendant bas ſer 


forth a defective Title. 


n 


* N. B. This was a Qui tam Information, at leaſt; if not a Qui tam Action: The Book 


0 inconſiſtent with itſelf; but the Title of the Cauſe ſhews that 1 it was an 47on. 


Now, 


g alledged “ that it was at the sAM Meeting then and 


— 


* 40 F the aking this Oath would have juſtified the Defendant.” * p. 296. 


— —— — 


* P. 297. 
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— —— 


* Now, certainly, this is a ie Title: He appears to be ſworn 
before inproper Perſons; And does got at all appear to have been 
ever {worn before the proper Ones. 


This is not a mere deſedtive MANNER OF PLEADING; like C. 
Fac. 434. the Caſe of Holms v. Broket—wnere Ittue was joined on 
a Plea of Payment before the Day; or Hob. 112. the Caſe of Tof- 
her v. Salter; where the Iffue (upon the Way) was in Effect no 


tive at all. 


But this 1s abſolutely a  defalting TITLE; a Swearing 3 im- 
proper Perſons; And is like 6 Mod. 1. the Caſe of Staple v. Ha 
And they cited Cro. Elix. 214. the Cafe of Lacy v. Reynolds; Where 
though the Iſſue was immaterrial, yet, the plea confeſſing the Words, 
the Court gave Judgment as upon a Confeſſion. So, Corthew 371. 
The Caſe of Jones v. Bodinner; and 1 Salk. 173. S. C. a like Re- 
ſolution. So, 1 Ld. Raym. 390. the Caſe of Pitts v. Polevanipton. 


But ifa Repleader ſhould be granted as to TE1s Iſſue, yet enough 
(beſides this) will ſtand upon this Record to intitle us to Judg- = 


ment for the King. 


Repleaders are never awarded for the Sake of the Parties; but : 


for the Sake of the COURT. 


And this 1s the Reaſon why there are 19. Cg. upon Repleaders : 


As appears by 2 Salé.— Title Repleader. p. 570. [Which is an 


Abridgment of the Caſe of Staple v. Haydon in 6 Mod. 1. and 1 La. 


Kaym. 707. 1 


Nor Mall Repleaders ever be awarded, wh fu uffcient appears 
an the Record, whereupon the Court can give Tudgment. They 
tha not be awarded, ONLY becauje the Party has MISTAKEN 
hs Caſe: They ſhall never be awarded, but where the Iſſue is so 
immaterial that the Court cannot tell how to give Judgment. In the 


Cale of Serjeant v. Fairfax in 1 Lev. 32. it is laid down by Torſden, 


and agreed by the Ch. Juſtice and 2 yndlam, That An immate- 

4 1 Iſlue is, Where, upon the Verdict, the Court can not knovr 
«© for whom to give Judgment; whether for the Plaintiff, or for 
10 the Delendant, 


It depends upon the Plea pleaded; not upon the real Merits : 


For though the Iſſue be zmprop r, yet Judgment ſhall be given; as 


18 expreſiy laid down in the jame Cate of Serjeant v. Fairfax— 
I Lev. 32. If an Id PRO EEK I ue 1s taken, and Verdi ct given there. 
on; judgment ſhall be given thereupan; be it for the Plaintiff, or 


5 for the Defendant. Cre. fot 288, the Caſe of Ta pron v. New- 


* | | Ven 


| Faſter Term 20 Geo. 2. 


Baron was no Plea wa all, nor confeſſed any Thing. In Bro. Re- 
pleader 55. It did n t appear how much the Executors had ; who 
pleaded “ riens inter maines, which was found againſt them. Cro. 
Eliz. 245. The Caſe of Love v. Wotton, (where the Statute of 
Uſury was miſrecited,) was a Caſe where no Fudgment could be 
given: For the Court were bound to know the Statute ; and that 


there was no ſuch Statute as was pleaded, which was a Statute made 
the Axth of F eDruary.. 


1 the preſent Caſe hens | is no FAULT ia the Pleadings. There- 
fore where ſhall the Repleader begin? This Caſe is vor the Sub- 
jecl- Matter of a Repleader : This is only @ DEFECTIVE TITLE. 


It would be an ERROR, to grant a Repleader, where the Court 
can give Judgment upon the Pleadings already before them. 


| Now here, the Defendant who claims to be Mayor has Nor 
ſhewn That he was ſworn before the proper Perſons:“ And the 
Court cannot preſume it. He is aſked © Quo Warranto” he ated as 
Mayor: And his Defence is his, „by a proper Election and (n- 
«© proper) Swearing; And that © xo Warrants,” he acted as Mayor. 
But this plainly appears to the Court to be no Warrant at all. 
5 Therefore the Court muſt give Judgment againſt m—_ _” 


And the Chief Baron certainly determined richt: For a Man 
cannot plead One Caſe, and then prove Another. 


Hob. 112. The Caſe of Toaſter v. Salter is not like this Caſe. : 
This is a Fad; on which the Jury have Judged. 8 


Alnqd ſurely it les not follow, nor can it be taken upon the Face 
of this Record, that becauſe he was ſworn af THAT ASSEMBLY, 
He muſt therefore be ſworn before the Proper PERSONS. 


On the contrary, it is moſt manifeſt that He has not ſet out a 
complete Title to exerciſe the Franchiſe : And therefore the Court 
muſt give Judgment — him. | 


The * Iſſues were never al} And even PO bad Title, ſet | 


5 up by this Iſſue, is found falſe; vix. That He was NOT 80 
" Foorn in, as he has Pleaded. 8 


judgment mall be given againſt the Defe dant, even upon 
an ue misjoined, , found FOR the Plaintiff. Cro, Elix. 778. 

The Caſe of Dighton v. Bartholomew. 5 Co. Rep. 43. Nichol's 
Caſe. Cro. Tac. 377. The Caſe of Edward Maria Wingfield v. 
Bell. 2 H. 7. II. 6, Rex v. Herle, Which Luc proves atif a 


— — Man 


* fon ad Bridget his Wife : The Plea of as Feme, without the“ P. 298. 
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P. 299. * Man ſets up a Right, different from his Title, it ſhall be againſt 
him; And he ſhall xt ſet up another Title, afterwards. 


The Court may here give Judgment as upon a confeſſion, when 
the Iſſue is immaterial, and the Miſtake not amendable : And there 
ſhall in ſuch Caſe, be no Repleader. Cartbew 371. The Cafe of 
Jones v. Bodinner, expreſſy. 5 Mod. 226, 227. S. C. Cro. Fac. 
678. The Caſe of Johns v. Ridler: Where though the Iſſue was 
immaterial, yet being found for the Plaintiff, it was adjudged for 
him, upon the Defendant's confeſſing the Ejefting. 


In the Caſe of Love v. Wotton, Cro. Elix. 245. the Court could 
not give a complete Judgment. | Rs 


Cra. Car. 25. The Caſe of Knight v. Harvy Adminiſtrator of 
Harvey, M. 1 C. 1. (where the Defendant pleaded an impoſſible 
1 Judgment, and riens en ſes maines, but only to ſatisfy it; and the 
1 | Plaintiff replying, the Iſſue was found for the Plaintiff, and He had 
Judgment; ) is a Caſe parallel to the preſent: For as the Judgment 
| there pleaded was a bad Judgment, ſo this is certainly a BAD Swear- 
ng in. Therefore the Court will here ve Jug ment upon the In- 
formation; as they did upon the Plaintiff's CN Were. not- | 
| withſtanding that impoſlible Iſſue being found, it being found for 


the Plaintiff. 
Here, Both the Election Ax p Swearing in, ought to have been 
well pleaded: Neither is a Defence, of it ſelf alone. 
And the Court cannot take Notice of the Fact, otherwiſe than As 
it has been pleaded. 8 . g 


Therefore ] udgment may be given, as upon a Confeſſion, in the | 
preſent Caſe: For the Defendant ſhews no Right at all, to act as 
 Mayor.--: ©. he N 


So that, upon the Whole, Judgment ought to be entered for the 
King, upon the Face of this Record. To prove which, they cited 
2 Strange 873. The Caſe of Broome v. Rice & al in C. B. as in 
Point: Where, though the Juſtification confeſſed the Cauſe of Ac- 
tion, in Effect, yet the Plaintift replying “ de injuria ſug propria 
*< abſq; tali Cauſa,” Iſſue was. thereon joined, and found for the 
Defendant; But the Verdict was ſet afide; and Judgment ordered 
to be entered for the Plaintiff, and a Writ of Inquiry of Damages 
to iſſue. Ts 8 


Mx. Norton in Reply— - 
The SUBSTANTIAL Part of this Plea, is the = being /worn at 


« . this Aſſembly, immediately after the Ele&ion :” And the PER SONS 
on da man noone ons 5 «before 
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ce * before whom the Swearing is Aledged to have been,” may be con- * P. 300. 
ſidered as Surpluſage. If fo, We ought to have been let in, at 

Niſi prius, to prove our Plea: Fit is not fo to be taken, We 

ought now to be let in, either to amend, or to replead. 


This would plainly be a good Bar, Ir avell leaded. Therefore 
the Court will, or the ſake of Juſtice, N a Repleader. 


The Title ſet up by the Defendant, is an Elecrin under a Man- 
damus; and the Defendant has accordingly ſtated an Election made 
purſuant to the Directions of the 11 G. 1. and a Swearing in, pur 
fuant to it: But He goes on, and particularly ſhews a Swearing in 
before 12 Burgeſſes, the CAR TER-Officers, (which ſhould have 
been alledged to be before © The Perſons directed by the 11 G. 1. 
viz. the then preſiding Officer; ) And this, upon Iſſue taken there- 
on, is found again him. Now ſurely this has net tried the M- 
RITS: This Iſſue was quite immaterial. And therefore there ſhall 


be a Repleader : And this muſt be a Repleader of our whole entire 
Title. 


But they ſay that“ this is a DEFECTIV IVE Title; not a mere im- 


% proper Title: And that therefore Judgment ſhall ve ay _ 
ec the Defendant. 


Now this! is not the Rule of Repleaders. Indeed « the Bar be 
evidently NoT à good Juſtification, it is idle to grant a Repleader : 
But otherwiſe, a Repleader ſhall be awarded. In Cro. Fac. 5. The 
Caſe of Coxe v. Cropwell, The Hutband pleaded Not guilty,” 
. when no Tort was ſuppoſed in him ; So that this was a Cate where 


the real Queſtion Fs not been tried: And e, the Court 
granted a Repleader. 1 


And the Party who makes the ft F ault „may, notwithſtanding 
that, pray a Repicader, | 


Wherever the Court ſee, upon the 11 Record, that the Iſſue 


joined will not oy the true Vile, the Court will grant a Re- 
Pleader. 


The Caſe of e D. Fairfax, 11 za. p. 13 2. B. R. 
is ſtrongly for Us. It was a-bad Plea; it proceeded originally from 
the Defendant ; an immaterial Iſſue was joined; and a Verdict 


was * againſt him: And yet a Repleader was awarded; BECAUSE * No: The 
the Merits HAD NOT been determined, and the Court could not, 3 3 


| r the De- 
therefore know for whom to give Judgment. Fonitant) and 
che Plaintif 
moved for a Repleader. Indeed T wiſden ſaid that it was the ſame Things « be the Vea for the 


de Fa, or for the Defendant.” * 


But 


Eaſter Term 30 Geo. 2. 


*, P. 301. 


* But they ſay that « Here 18 s ſu ufficient for the Court to give 
« Judgment upon. 


I anſwer, that theſe are not to be taken as independant unconnected 
Iſſues; but as One ENTIRE TITLE, though conſiſting indeed of 
various diſtin& Parts. And he ſaid He could ſee no Reaſon for the 


Crown's taking ſuch a Number of Iſſues, upon theſe 2 Warranto 


Informations: Indeed perhaps the ſingle Iſſue of © Not Mayor,” 


would take in the Whole. 


LoRD Mansr1eLD— 


Generd Rules, are wiſely eſtabliſhed, for attaining Juſtice with 
Eaſe, Certainty, and Diſpatch. 


But the Great End of them being 9 < Tice,” the Cour 


are to ſee that it be really attained. 


In order to difeorer what was juſt upon the preſent Occaſion, 


He ſaid He would conſider this Caſe in two Views; VIZ. 


1ſt, Upon the mere Foot of the Swearing, as it 1s here pleaded 


and put in Iſſue; and 


2dly. What nnn 1s made by the other Iſſues, and the Ver- 


ditts upon them, found i in the Manner as they have here been. 


Firſt—If this [fue upon this Swearing-in, had ſtood alone, this 
had been an 7mmaterial and void Iſſue; as it tends to prove Nothing, 


either for the Crown, or for the Defendant; And from which, No 
8 Ge on can be drawn, either Way. 


, It appears too, upon the Record, that this MIGHT have been ſo 
tet as to have ſhewn whether He had, or had not a Right: 


(Suppoling the Queſtion to be ne to this ſingle Iſſue. ) 


What is the Rule of Law 3 as to much an immaterial Iſſue 


joined, and Verdict upon it? 


It is, „That when the finding upon it does NoT vera the 
«*« Right, the Court ought to award a Repleader : Unleſs it appears 


from the whole Record, that No Manner of Pleaging the Matter, 
«© COULD have availed. 


The principal Caſes to prove this are nnn many others to 


the ſame Effect.) 


6 Mod. 
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* 6 Mod. 2. The Caſe of Staple v. Haydon, | 1ſt Reſolution ;] * P. 302. 


where the Court held“ That a Repleader is to be awarded, when 
« ſuch an Iſſue is joined, as the Court, after Trial thereof, cannot 
give a Judgment; as being impertinent, And Nor determining 
« the Right :* (I lay the Streſs on theſe Words, And not deter- 
« mining the Right.”) 


Moore 867. The Caſe of Toaſter v. Salter, [S. C. with Hobart 
112.] The Verdict paſſed upon a void Iffue: And the Court 
awarded a Repleader. It was as no Iſſue at all, and impertinent, 


as pleaded. 


Here, it MIR have been pleaded right : But as there pleaded, 


it did not conclude; And therefore the Court could not determine 


the Right. 


So the Caſe in Cro. Elix. 245, Love v. Wotton, (A Plea of the 
Statute of Uſury, upon the uſurious Bond—) There, as the Sta- 
tute was pleaded, The Concluſion ** that the Obligation was taken 


by Uſury Sc, was immaterial : But the Statute might have been 
pleaded right; and then it would have been a good Defence. And 
Therefore the Court awarded a Repleader. . 


: But there is a later Caſe, (And the Courts have been more liberal 


of late Years, in their Determinations, and have more endeavoured 


to attend to the real Juſtice of the Caſe, than formerly ;) And this 
is the Caſe of Tryon v. Carter, M. 8 G. 2. which is reported in 


2 Strange 994. and is a very material Caſe: A Bond Conditi- | 
* oned for Payment of Money on, or before 5th December. Plea 


« of Payment on 5th December; Replication, Iſſue, and Verdict 


« for the Plaintiff.” This was holden to be an immaterial Iſſue; 


and a Repleader was therefore awarded : Though it would have 
been concluſive, if found for the Defendant ; but did not con- 
clude, when found for the Plaintiff. Therefore, (though that was 
a Slip of the Detendant) as it did not determine the Queſtion, a 
| Repleader was awarded. T2» 


The Caſe that has been mentioned, of Rex v. Philips, M. 7 G. I. in 
I Strange 394. is material, for the Reaſon given by Ld. Ch. J. Pratt. 
For if the Juſtification is ſuch in Point of Matter and Subſtance, as 
could not, if put into ary Form of Words, be material with regard 
to the Defendant by Way of Defence, it is in vain to grant a Re- 
pleader; It being to no Purpoſe to do ſo, where the Caſe tjelf can- 
nos be amended, or would be at all material, if put in any Shape 
whatſoever: Which was that Caſe; FÞr it amounted to a Confeſſion 
of the Uſurpation, as was there holden. And if it did, then he very 
4 H rightly 


nm... 
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*[ P. 303. he * rightly faid © that ;f the Court ſhould grant a Repleader, the De- 
« fendant could not mend his Caſe: For the Plea would ſtand; And 
« after the Formality of a Demurrer, the Court muſt give Judg- 
* ment upon the Goodneſs or Badneſs of it.“ And Ld. Ch. Juſt. 
Pratt went on, and compared it to an ill Juſtification in Treſpaſs, 
(where no Form of Words would have made it a Defence;) And 
therefore was of Opinion that as the Plea was ill, and contained no 
Title to the Franchiſe, the Court might give Judgment upon it, as 
Cy an Ulurpation. 1 . I Strange 398. 


Now here, ſuppoſing (as I faid before) the Swearing to bs the 
only Iſſue; is it not a Queſtion totally mconclufrve, ** whether he was, 
or was not, ſworn before THESE Perſons?” Does it at all con- 
clude to the real QUesT1oN ? Is not this, manifeſtly, a $/p ? Does 


*N. E. This it not appear that this Plea * couLD have been mended? Certainly, 


Plea ſeems to. 


have been it COULD ; vis. by Pleading the Swearing-in, to have been agreeable 


good 5 to the Statute of 11 G. I. [c. 4. § 4, which directs it to be before the 
uffieient. 2, Preſiding Officer.] Therefore, the REAL Juſtice of the Cale is, That 


inſt ufficient, as 


to Fact. See this oP ſhould not be fatal for ever. 
_ Forteſcue's | 


Diſtincti 
1 rings wm This is a Franchiſe of great Importance. It i 18 ſo, in n 7ſelf+ Aud. 


398. beſides, the Rights and Privileges of many other Perſons do depend 
upon it. And theſe Writs of Mandamus 1fluing purſuant to this Act 
were intended for the ſettling and Prong of Corporations, 1 


bs his was the Angle line 1 think they would be charly inti- 
fled, in this Caſe, to a Kepleader. Vet 


-$eeondly=—Ic is objected « that have. are many other er Tues, all 
ec found for the Crown, as well as this.” 


But the Iſſue juſt now fooken of as immaterial and void i is, an 
Iſſue taken upon an Eſſential Part of an entire Defence: For the 
Defence here pleaded by the Defendant is One entire Defence; not- 

withſtanding that the Crown is at Liberty to take diſtinct Iſſues upon 
the diſtin& Parts of it. And therefore it would be abſurd and in- 

conſiſtent, that the Finding againſt the Defendant upon the other 
Iſſues, the other Parts of One entire Defence, ſhould ſtand ; in caſe 
we ſhould grant a Repleader upon, or an Amendment of this Part : 
For, if that ſhould be permitted, the Finding would ſtill be again, 
the Title of the Defendant, it being {et up and pleaded as One en- 
tire Title. 


TI agree that if jt appeared upon the whole Record, 90 chat the 
„Defendant was NoT duly elected,” it would be as Ld. Ch. Juſt. 
Pratt ſays, a vain and idle Thing, to grant a Repleader. 


But 
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— 


But if the reſt of Iſſues are only Parts of, and dependant upon * P. 304. 
the wHOLE TITLE; the ſame Reaſon does not then hold. 


The Way to do complete Juſtice indeed, is to let in the one Side, 
without prejudicing the other. _ | 


If a Repleader was to be granted, (upon the Suppoſition of this 

| . | , V. 6 Mod. 
being the only Iſſue,) it muſt be * wiTHouT Cots. But as this was th Point, 
a Miſiaꝶe of the Defendant; (in which the Proſecutor was not to accord. 
blame,) We ought to do the moſt complete Juſtice We can, be- 

tween Both. 5 


My Ld. Ch. Baron was right in his Opinion, “ that He could 
«© nut admit Proof different from the Iſſue joined; And alſo © that 
4 this Iſſue was connected with the others.” „ 


If ſo, the Verdicts were without Evidence: And it was agreed 
<«« that they were to be w0:zthout PREJUDICE.” Therefore ſuch Ver- 
dicts ought to be ſet aſide, as without Evidence; and not to con- 

_ clude againſt the Defendant, which would be a Prejudice. 


Therefore He propoſed to ſet aſide theſe whole Verdicts, 
on Payment of Coſts; and to give the Defendant Leave to amend 
his Plea. . e N 


Fit had been upon a Demurrer (which there might have been) 
the Court would have given Leave to AMEND. $2 


This ſeems to be the true Way to come at Juſtice; and what 
We therefore ought to do: For the true Text is © hon! Judicis eſt, 
* amphare JUSTITIAM;” (not © Juriſdictionem, as it has been 
often cited.) RY Kare Land 1 


This is what I would 20% to do, if We can do bs.” 
Mr. Juſt. Dx 

Formerly, Verdicts were not uſed to be ſet aſide: And therefore, 
at that Time, Repleaders uſed very commonly to be granted . But 


they have been leſs uſual of late, ſince the Practice of ſetting aſide 
Verdicts has prevailed. = . 


On Repleaders, the Iſſue was conſidered as void; and the Ver- 
dict too; And conſequently, the Judgment was, ** to replead.” 


An Information in Nature of a Q WVarranto does not differ from 
other Caſes. 
— Here 


.... 


— 
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* P. 2058. 


* Here is an entire Plea: The Replication ſeparates it, and takes 
Iſſue on different Parts of it. The Replication ought to have de- 
murred to this immaterial Part of the Plea : But Ie is joined upon 
it; And there is a Verdict upon it in the Negative, vig. That 
« the Defendant was not fo ſworn as he has pleaded.” What can 
the Court do? The Iſſue and Verdict are 7mpertment and void. How 
then can the Court give Judgment, when it does not appear whether 


the Defendant had a Right, ox NoT? (I ſpeak now — this 


lingle Iſſue andy. 


Well then, If you ſet aſide any Part of the Verdict, You muſt 
ſet aſide the W. _ 


And this uſed, formerly, to be one Iſſue. 


1 well remember that Caſe of Rex v. Philips, M. - G. 1. It went 
upon an Uſage to hold over. The Point was Whether a Repleader 
ſhould be granted, when the Caſe could not be varied: And it was 


holden, that that would have been vain and idle. On the contrary, 


it was ſaid that it would be a different Thing, if the Caſe could 


have been mended upon a Repleader. I don't doubt but that there 


were great Numbers of other Iſſues in that Caſe, as well as in this: 


And yet a Repleader would have been there grantee if the Caſe could 
| have been mended, on the Ulage. 


The Whole muſt bk ſet aſide, f Pare is 1 aſide. 
It is ſaid “ 3 this is a DEFECTIVE Tithe. 
But it is No Title at all It is only one Link of the whole Chain. 


I think We may ſet aſide the whole Verdict upon one of the 


Iſſues being void. And this is better than granting a Repleader : 


Upon which a Writ of Error may be brought, and may long de- 


pend; which will be a much greater Delay of e 


Mr. Juſt. Fos rER— 


This was an Election undder a 11 upon the Statute of 11 


S. 1. in order to icttle the Peace of the Burrough. 


Here are 12 72 joined, All found for the King; and either! 
Evidence, on any of them: So that none of them have been yet 


| really tried. 


It is agreed © that in caſe of a fzg/e Iſſue which doth not deter- 
mine the R Right, 0 way foever found,) a ep acer may be 


granted. 


4 The 


— 
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„ — 


The gth Iſſue, in this Caſe, falls directly within this Rule. It * P. 306. 
is totally immaterial to the Queſtion of Right. 1 


If therefore the Verdicts on the other Iſſues, upor which no Evi- 
dence was given, vary the Caſe and ſtand in the Way of a Repleader, 


they ought to be All ſet afide : Or otherwiſe complete Juſtice can 
not be done. | = 


And I think, as this Caſe is circumſtanced, the Agreement men- 
tioned by the Lord Chief Baron, * © that the Verdicts were to be · V. ante 294. 
_ «© without Prejudice in any future Trial, may without a Strain be 
extended to any future Litigation in the Cauſe. 


LoxD MANSFIELD— 


Jam now fully ſatisfied, by what my Brothers have ſaid, that 
the whole Verdict may be ſet aſide, on Paymeut of Cofts, and with 
| Liberty to amend the Plea, 


But that muſt be upon a particular Motion. 


And I have no Doubt but that We may do this, wiTaouT the 
Conſent of the Proſecutors. 33 | 


Which Motions (to ſet afide the Verdict, on Payment of Caſts ; 
and, to amend the Plea, on Payment of Coſts ;) were accordingly 

_ afterwards made by Mr. Norton; and granted, after a faint Attempt 
by Mr. Serjeant Poole to ſhew Cauſe, and then to get Coſts as be- 
_ tween Client and Attorney; in both which Attempts, he was un- 
| ſucceſsful: For the Rules were both of them made abſolute, upon 

Payment of Common Coſts ; obliging the Defendant, however, ta 

take ſhort Notice of Trial, BR > Y 5 


3 
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Rex ver/. Inhabitants of Fremington. - Fridgy, 2 
e -- , WRAOO, MY, 7 - May 1757. 


| (Lord Commiſſioner Wilmot abſent.) | 
Sce this CAs E abridged in the TABLE; and at large in the 
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P. 307. * Rex ver/. Inhabitants of Alton. 
No. 134. bs 
UK (Lord Commiſſioner Wilmot abſent.) 
1757. 


See this Cas abridged in the TABLE; and at large in the 
Quarto-Edition of my SETTLEMENT * No. 134. 


p. 418. 


*P. 31 4. 5 Paxton wer Knight. 
M R. Norton ſhewed Cauſe againſt a Prohibition. 


This was a Queſtion whether a Prohibition ſhould be granted, 
to ſtay Proceedings in an Ecclefiaſtical Court, in a Suit by a Qua- 
ker, for a Seat in a Church ; founding his Title upon a f 
Right: In which Suit the Eccleſiaſtical Court had determined againſt 
him. And he now came, after Sentence below, for a Prohibition. 
Note—An zmmemorial Preſcription was ms ca on both Sides. 


M. Norton—againſt the Prohibition, cited 2 Id. Shams. 7 5; 4 
the Caſe of Jacob v. Dallow. 2 Salk. 551. 8. C. 5 Mod. 636. 
Caſes in B. R. temp. W. 3 233- S. C C. Farrefiey, 8.9. C 


FP. 318. * As to Prohibitions after Sentence— 


| Hetley 92. the Caſe of Eaton v. Ayliſte (which had been cited 
on the other Side,) is a Caſe to which the Court will not pay great 


Attention: It was determined temp. C. 1. and is a looſe Note; And 
= Mr. Juſt. even * Mr Watſon in his Lg Incumbent treats 1t as a Caſe of 


Deniſon ob- 

Kere, dat 10 Authority. 

the Complete 
Incumbent The Court will not, after Sentence, grant a 1 Prohibition, unleſs 


written by 


we Defect of Juriſdiction appears upon the Face of the Libel. 
Watſon ; but | 


by Mr. Place 1 Strange 187, the Caſe of Argyle V. 8 expreſly fo, in 


of York. Point. And the Caſe of Stone v. F owler, Mich 9 Anne—there cited 


| [Fo. 188.] is to the fame Effect. 1 Ld. Raym. 436. is alſo in 
Point : The Church-Wardens of Market Boſworth v. the Rector of 
Market Boſworth ; where the Spiritual Court had adjudged again 
the Cuſtom ſet up; though their Law allows a /e/s Time, than the 
Common Law, to make a Cuſtom: But the Prohibition was denied. 
So here, if the Spiritual Court will admit / Evidence of a Pre- 
| | ſcription, 
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— 


ſcription, than the temporal Courts will ; And the Preſcription is 


nevertheleſs found to be groundleſs; it is certain that the Party who 
ſets it up, can have no Reaſon to come for a Prohibition, after Sen- 
fence. And his only Reaſon for it can be, (as the Court obſerved 
in the laſt cited Caſe,) to get clear of thoſe Cofts, which he has by 
his own vexatzous Suit, rendered himſelf liable to; And which (as 


was there adjudged) he ought to pay. 


But Tur Cour ſeemed to think that F the SENTENCE 
of the Eccleſiaſtical Court was a Nullify, their Award of Coffs muſt 
be ſo too. And here are reciprocal Preſcriptions alledged : And 


the preſcriptive Right of the One is determined for ; though that 


of the Other is determined againſt. They have adjudged the 
Adverſe Preſcription to be a good One: Which they could not 
try; and which they will eſtabliſh upon lefs Evidence than the 
Common Law require. # 


And Lox D MANSFIELD faid that though he was very ſorry 
that the Court were obliged to grant the Prohibition, (becauſe the 


Party applied for it, only to get rid of paying the Coſts occaſioned 


by his own vexatious Suit ;) Yet He thought they could not avoid 
doing it. 5 i 7 9 8 


* Rex ver/. Joſeph Chaplin Hankey Eſq 7 
Tord Commiſſioner Wilmot abſent / 


{NNE Ralph Carr an Attorney, applied for an Information againſt 


CJ the Defendant, for ſending him a Challenge. 


. 316. 


Monday, 


- 16th May 
1757. 


Upon hearing the Affidavits, and the Letters that po between 


theſe two Gentlemen, The Court thought that Carr 


Letters manifeſtly inported a Challenge: Which the other clearly 
ſo underſtood, and accordingly accepted, and propoſed to fight 
with Piſtols. e VVV 


= Tux Cour held, that though the Defendant had behaved 
very improperly ; And though it would have been right for the Court 
| i granted even CRoss-[nformations, in caſe Each Party had 
applied for an Information againſt the other; Yet they thought that 
when the Aggreſſor, who gave the firſt Challenge, came and applied 
for an Information againſt the Other who only accepted it, (however 
improperly and unlawfully ;) it was a very different Caſe ; And wat 

the 


imſelf appea- 
red to have ſent the fit Challenge to the Other; at leaſt, that his 
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the Court had no Reaſon to give him this xxTz AORDINARVY Re- 


medy, by way of Information: but ought rather to leave Him to 
his ORDINARY Remedy, by Action or by Indictment. 


Therefore the Rol x © to ſhew Cauſe why an Information 
„ ſhould not be granted,” was DISCHARGED. 


Robinſon ver /. Raley. 
Tr. 25 G. 2. Not 'lo 775. 
" HHIS was an Action of Treſpaſs. The Declaration contained 


a great Number of Counts; amongſt the Reſt, One in Treſ- 
paſs for breaking and entering the Plaintiff's Cloſe; and depaſturing 


it with &c; And for breaking and entering his Free-Warren; A 


. 4219, 


2d Count, to the like Effect; (but in different Years;) S0 a zd, 
4th, 5th and 6th; And 6 more, for breaking and entering ano- 
ther Cloſe called Sandes Piece; a 13th for taking and carrying 
away the Plantiff's Trees; and a 14th for taking and carrying away 


his Goods and Chattels. 


* The Defendant had Leave to plead ſeveral Pleas: And according- 
ly He pleaded, 1ſt. The General Iſſue, to the whole. 2d Plea (by 


Leave, ut ſupra,) That As to theCloſe called the Rabbet-Walks, 
„That it is one Rood of Land, Parcel of a Common-Field; And 


« that Mr. Finch, in Right of his prebendal Eſtate, and all &c, 
* have Right of Common &c, in certain Fields called Middle 


Fields, whereof the Rabbet-Walks are Parcel:” Which Rights 
he derives to Hunſelf; and fo juſtifies under it. The like Plea, 


to the other 5 next Counts. He pleads, as to the 6 Iſſues relating 


to Sands's Piece, the General Iſſue. To the 143th Count, He pleads 


Tenancy of another Cloſe, under the Plaintiff; And juſtifies under 
a Licence, and avers that it was uſed for Gates, c. Another Plea 


was a Right of Common, Cc, Sc. 


Ihe Plaintiff, in his Replication to the 2d Plea to the iſt Count, 
traverſes the Right of Common: And in his Replication to the 
like Pleas as to the other five Counts, traverſes the Rabbet-Walks 


being Parcel of the Middle Fields. In his Replication to the laſt 
mentioned Plea, he traverſes the Right of Common. All theſe 
Iſſues were found for the Defendant. To the Plea to the 5th 
Count, the Replication traverſes © That the Cattle were the Defen- 


« dant's own Cattle; and that they were /evant et couchant upon the 
© Premiſles, and commonable Cattle.” To this there is a ſpecial 
Demurrer for Cauſe, (vis. that the Replication is multifarious, 


4 | « and 
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60 "a that ſeveral Matters, ſpecifying them, are put in Iſſue; 
« whereas only one ſingle Matter ought to be fo ;”) and Joinder in 
Demurrer. To the Plea to the 13th Count, the Replication tra- 
verſes the Licence; (after proteſting © that the Tree was not uſed 
« for Gates &c. as is alledged by the Defendant's Plea.”) And to 
this Replication alſo, the Defendant demurs ſpecialty ; and ſhews 


for Cauſe, © That it concludes to the e whereas it ought to 
5 conclude with an Averment.“ 


| Serjeant Poole, for the Defendant, complained of the Hardſhip the i Demurrer, 
Plaintiff put upon the Defendant in the 5th Count, by inforcing the 
Defendant to prove the Cattle to be his 907 Cattle, and commonable 


Cattle; and levant and couchant upon the Land: Which Hardſhip 
had obliged him to demur. 


He argued, that 0 One Fact _ ought to be put in Ifue 3 
Not Several. 


Hle cited Co. Lit. ns; a. [Letters q, r.] It muſt be One SINGLE 
certain material Point. And ſo alſo 8 Rep. 67. b. Crogate's Caſe 


[the laſt Reſolution, ] lays down the Rule accordingly, 8 . an 
0 Iſſue ought to be full and SINGLE.” | 


Now bare are three DISTINCT Facts put in Ie, by this Repli- * P. 318. 
cation: Any One of which was ſufficient. 


For if the Cattle were not his 0WN, Or were not levant and 


couchant, they were not commonable Cattle. The Plaintiff might as 
well have put and F acts 1 in Iſſue. TO 


This therefore is, at leaſt, a Fault! in . 3 We have 1 
murred ſpecially, and ſhewn this for Cauſe; © That the Replication 
is multifarious, and that /evera/ Matters are put in Iſſue (ſpecify- 

" ng them). whereas only One SINGLE gas a to be lo,” 


As to the Licence—The Replication (proteſtin g that the Tree Was 2d Demurrerr 
not uſed for Gates &c,) traverſes the Licence. To this Replication, 
We have demurred, out of Neceſffity: For though We really have 
a Licence, yet the Perſon who gave it to Us (the Plaintiff's Steward) 
has denied it; and We apprehended, would do fo again, on Oath. 
Therefore We have demurred ſpecially, and ſhewn for Cauſe 


** That the Replication concludes to the Country, whereas it ought | 
* to conclude with an Averment.” 


Now they ought to have traverſed the Licence ſpecially, and to 
have concluded with an Averment. Cregate's Caſe, zd Reſolution, 
V. by: a. b. ; ſhews that this Licence ought to have been ſpecially | 


1 e traverſed 
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traverſed, and concluded with an Averment.” And Raft 500 7. 
bis. 661, 630, 651. and 1 Brown, 353. and Thompſon's Entr. 365. 
And many other Precedents, are ſo. 


Indeed where the whole of the Plea is traverſed, the Concluſion 

way be to the Country. But this is ot a Traverſe of the I Hole. 

So that this 1s a Departure (by Mr. Robinſon) from the common 
Form of Pleading. 


Mr. Y, ates contra for the Plaintiff. 


il Demurrer. One Part of the Duplicity (viz. the Cattle not being commonable 
is not pointed out by the Special Demurrer. 


However, this Traverſe is not double : Though I agree that it 
numerally contains ſeveral Matters; all which ToGETHER make up 
the Defendant's Plea, and make One ENTIRE Defence. And it 15 

within the Reaſon of Crogate's Caſe, 8 Co. 67. ; 


Whereas Duplicity is, where diſtinct Matters, Nor being Par 
of one entire Defence, are put in Iſſue. For there are Caſes where 
ſeveral Matters may be put in One Traverſe: As, for Inſtance, a 
Cuſtom conſiſting of ſeveral Parts. 


by p. 319. * Now All theſs Parts hare Werd make One entire Bae 
F or the Cattle muſt be commonable, levant and couchant, and his 
own : Or elſe, it is no ſufficient Defence. To prove which, he 
cited 1 Ro. Abr. 398. Letter G. Pl. 2, 4. Letters H and I, through- 
out. 1 Saund. 227. The Caſe of Stennell v. Hogg, and 2 Show. yak 
The Caſe of Manneton v. Trevilian, in Joint. 


zd Demurrer. As to . Licence the Cauſe of Bae biewn 1 is, © that he 
I * ought to have maintained his Declaration; and that he ought 
&. to have concluded with a Traverſe and Averment. 


But Precedents are both ways. 2 Brown's Entr. 280 concludes 

as the preſent does. And whoever has ſeen the whole of this Record 
will not think that ether of the Parties has concluded tes haſtily. 
He cited the Cate of Clark v. Glaſs, Tr. 28, 29 C. 2. B. K. to 
rove that where the wHoLE Contents of the Plea are denied, the 
Concluſion muſt be to the Country: But where, only a particular 
Fatt is denied, the Concluſion muſt be with an Averment. He alſo 
cited 2 Lutw. 1399, 1401. The Caſe of Huſtler v. Raines. 


Serie Poole, in Reply 


2 | - if, 
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1, As to the two Matters making but one entire Defence— 1&Demurrer. 


Yet being Variety of Facts, they ought not Both to be put in Iſſue. 
Cregate's Cale, 8 Co. 67. 


And the common Method i is, to - ert cc his the faid Cattle 
60 were levant and couchant.” 


As to the Caſe of Manneton v. T, e I agree that the Cattle 


ought to be leuant and caichant. My Demurrer r here | is in Point of 
Form ; and is ſpecial. 


2dly. I do not know but the Party may go to Iſſue, in ſome 2d Demurret, 
Caſes: But J ſay this! is not the common Form. 


The Caſe of Huſtler v v. Raines, 2 Lutw. 1399» 1401. proves 
Nothing againſt Me. 


Loxp MANSFIELD held _ theſe Demurrers to be Berben 


The SussTANTIAL Rules of Pleading are founded in ſtrong 
Senſe, and in the ſoundeſt and cloſeſt Logic; and ſo appear, when 
well underſtood and explained: Though, by being miſunderftood 


and miſapplied, they are often made uſe of as Inftruments of Chi- 
cane. | © 262 Wi CO 


* FA to the preſent Caſe—Tis true, You muſt take Ifue upon a * P, 420. 
Angle PoINT : but it is not neceſſary that this fingle Point ſhould 1&Demurrer. 
_ conſiſt only of a ſingle Facr. Here, the Point is, the Cattle bein 
intitled to Common: This is the ſingle PoinT of the Defence. But 
in Fact, they muſt be both his own Cattle, and ALso /evant and 
couchant; which are 7409 different eſſential Circumſtances, of their 
being intitled to Common; and Both of them We, requiſite. 


So, as to the 8 Licence is the Point i in Queſtion. And 2d Demurrer. 
this Point in Queſtion, Whether the Licence was given, or not,” 
is put in Iſſue: The bole turns upon 7his particular Propoſition. 
Indeed it may be a different Caſe, where the whole of the Plea is 
NoT denied; but only Some Parts of it. But that is not this Caſe. 


Mr. Yates has made right ey reaſonable and n Dic. | 
tnctions: And He has cited an expref Authority. 


Mr. Juſt. DEx180N concurred. 


iſt. As to C rogate s Caſe—The 8 « de mjurid 7 ſud pro- iſt Demurreri 
prid "4 tali e will do, in all Caſes where Matter of 


Title 
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Title, and other Things of that kind, are not included in the abjq; 
tali Cauſa: And if you admit them, You may then plead 
De injuria ſud proprid abſque RES Cauſe ;” traverſing that 
Reſidue. But the Rule in Crogate's Caſe don't affect this Caſe. 
For here the Queſtion is One jingle Propoſition, viz. the Meaſure of 
the Common: And the Meaſure of the Common is the Levancy 
and Couchancy jointly with the Property. 


Skinner 137, is a more ſenſible Report of the Caſe of- Mo//ito1: 
and Trevilian, than 2 Show. 328. And there, the Levancy and 
Couchancy, together with the Property, were eſteemed to be the 


Meaſure of the Common; and ot the Levancy and Couchancy 


only. 


80 that Nothing more is here traverſed, than the Meaſure of the 


Common. The Caſe is in Point. 


20Demurrer. 


Agreement, ) which was in M. 5 G. 1. B. R. Fen v. Alion — Where 
it was holden “ That the Plaintiff has a Liberty either to reply 


P. 321. 


my And now Mr. Yates ſhewed Cauſe, for the Plaintiff, againſt the 


nity to move for Leave to withdraw their Demurrers, and amend: 
Which the Court agreed to. And in a few Days afterwards, Mr. 
Norton moved for Leave to withdraw the two Demurrers, and plead 
to Iſſue; (upon Payment of Coſts:) And a RuLE was thereupon 
granted, to SHEW CAUSE. | Rn? . 


668. The Caſe of Fox v. Wilbraham, and 2 Strange 1002. The 
Bank of England v. Morrice. : 


| Beſides, I think it is rn Crogate's Caſe. 


— to the Licence Alt is Right, and avoids the Prolixity of Plead- 


ing. The old Way indeed was otherwiſe: but it is altered, of late. 


And He cited a Caſe (of an alternate Way of traverſing a corrupt 


* that the Bond was given upon another Account,” and to tra- 
verſe the Corrupt Agreement with an Ab/que hoc; or to deny the 
corrupt Agreement dire&ly, and conclude to the Country. And the 
Caſe of Baynham v. Matthews, 2 Strange 871. goes upon the very 
ſame Foundation; and mentions the ſame Alternative. 8 


Mr. Juſt. Fos Ex. I am of the ſime Opinion. 


Mr. Norton, who was alſo of Counſel for the Defendant, deſired 
the Court not to give Judgment yet; but to give them an Opportu- 


Defendant's being at Liberty to withdraw the two Nemurrers, and 
plead to Iſſue. And he cited 6 Mod. 102. The Caſe of Croſs v. 
Bilſon. 6 Mod. 1. The Caſe of Staple v. Haydon. 1 Ld. Raym. 


= Serjeant 


Faſter Term 30 Geo. 2. 


Serjeant Poole and Mr. Norton contra, for the Defendant - 

| | LS | 
The Merits have not been tried upon theſe Demurrers. We move 
this at Common Law; not under any Statute. And the Court are 
not bound down by any certain Rules. And they cited 2 Saund. 
402. Rex v. Ellames, [2 Strange 976.] Dutcheſs of Malborough v. 


Widmore, Hil. 4 G. 2. B. R. The Caſe of Cope v. Marſhall. Tr.. 
28G. 2. B. R. [V. ante 259. S. C.] 


The Caſe of Giddins v. Giddins, [Tr. 29, 30 G. 2. B. R.] was 
even after the Court had given their Opinion.“ 


© It was after 
a Demurrer 


and Argu- 
And here is a Declaration of 20 o Counts, manifeſtly intended to 25 One 


ment only ; 
catch the Defendant, and to ſave Coſts. But the Court 


had given no 


Opinion: 
If our Motion is granted, the contingent Damages aſſeſſed, will and the Rule 


be out of the Caſe, and will be as none at all. was made 


abſolute 


without 
Lond anti is admitted to have been done, after a Defence. 


DEMURRER and Argument: But this 18 * a TRIAL; and 
without any favourable Circumſtances. 


| Now as no Caſe of ſuch an Amendment after a TRIAL i is cited, 
I take it for yrs that None EXISTS. 


by Theſe are frivolous Demurrers: And the only View of this Mo- * P. 322. 
tion is 70 get rid of the Coſts. But the Plaintiff would have had 

his Coſts, if the Defendant had done right at firſt, and joined 

Iſſue upon theſe Facts; F they had been found againſt him. 


So that pere is neither Precedent, nor Reason for allowing this 
Motion. 


Mr. Juſt. DexIsoN concurred. 


| Where the Demurrer is firſt argued, bein any Trial of the 
Iſſues, the Court will give Leave to amend: As in the Caſe of 
Giddins v. Giddins. But this is an Attempt to amend an Iſſue at 
| Law, AFTER a Verdict has been found on the Iſſues upon Facts, 
and contingent Damages found upon the Demurrers: Of which, 
there never was an Inflance. And We do not know where it would 


end; Nor do I well know how the Cauſe could be gain carried 
down to Trial. 


If this had at firſt gone down to Iſſue; and had deen found 
"gar the Defendant; It would have carried Coſts. 


4 L The 
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— 
—— — l e 


The court cannot help ſeeing that this is upon 3 : Here 
are Verdi&s and contingent Damages found. Therefore We cannot 
help this: I with We could; becauſe the Merits ſeem to be with 

. .-THE Defendant. 


The Caſes of Amendmerit cited are where the Whole is ſup- 
_ poſed to be in PAPER; Or elſe the Court coulD NOH have dane 


21. We have no o Authority to do this, AFTER tis plainly n 
 REcoRD. 


Mr. Juſt. FosTER concurred. 
Per Cur tmankmouſſy Ju Db MEN A for the 


PLAINTIFF upon the DEMURRERS. 


* P. „„ * Roberts i Peake. 


Tueſday, 17th TELE . 5 
May 757. M. 29 G. 2. Fot lo. 625. 


— Lord Commiſſioner Wilmot agent in Chancery. ) 


H IS was a Special Caſe reſerved at Ni prius at Guildhall, 
on a Trial Gere | before the late Ld. Ch. J. Yer. 


It was an Action upon a promiſſory Note, brought by the In- 
dorſee, againſt One Defendant only; though the Note imported, 
upon the Face of it, to have been made by two Perſons: And the 
Declaration was upon the Note, as F it had been an ABSOLUTE 
v. ante One, payable on the * Death of a Perſon named in it; Whereas it 
S008 To appeared upon the Face of it, to have been given pon two ſeveral 
Note paya- CONDITIONS. For the Note, when given in Evidence, .came out 
ble when to be thus © W (naming the Defendant Peake AND another Per- 
1 «« ſon) promiſe to pay to A. B. 1167. 115. (Value received) on , 
wo Age; ſpe- © * Death of George Henſhaw : PROVIDED He leaves Either of Us 


eit ing when -©© ſgrfficient to pay the {aid Sum, OR LE We Mal, be OTHERWISE 


that was to 46 


3 able to pay it. 
S880 by PAR R only. 


And yet it was laid in the Declaration, merely as a Promiſſory 
Note abſolutely and in all Events payable on the Death of G. H. 


Mr. T. Clarke of Lincoli'5-Inn—pro ver. 


The 


Eafter Term 30 Geo. 2. 


— 


The Two Queſtions upon this Caſe are 
rſt. Whether this be a NEGOTIABLE Note. 


24. Whether ths Note, given in Evidence, ſupports the Decla- 


ration; Which is upon an ABSOLUTE Note payable on tho Death 
of G. H. 


Firſt Point There can be no Doubt but that 15 the Note given 


in Evidence had t had the Proviſo added to it; but had merel 
been made payable o Death of George Henſhaw; it had been a 
good negotiable Promiſfory Note, within the Statute of 3 & 4 


Ann. c. 9. I. 1] 


* For the Contingency of the Death of ( G. H. is not ſuch an un- 
certain Contingency, as that the Event may poſſibly or probably 


never happen; And the Note might perhaps never become pay- 


able: But it is an Event CERTAIN and NECESSARY; and 70 ofher- 
wee, nor in any other Reſpect uncertain, than merely as to the 
particular TI uH when it will happen. So that it is no more than 


the ordinary Cale of a Promiſſory N ote payable at a FUTURE Day. : 


And to prove this Doctrine, and that this i is a | negotiable Note, 


* P. 324 


He cited 2 Strange 1217. the Caſe of Cooke v. Colebam, full in Point; 


being © to pay, &c, within Six Weeks after the Defendant's Fa- 
*« ther's Death.” 1 Strange 24. the Caſe of Andrews v. Franklm, 


ſtill ſtronger; being “ to pay, Ec, within two Months after ſuch 
a Ship ſhall be paid off.” 


Then as to the Proves: or Condition, it is made abſolutely pay- 


able, on George Henſhaw's Death an Event which wil! certainly 
happen: Therefore the Proviſo is repugnant to the Body of the Note. 


And he endeavoured to ſhew a Reſemblance between this Caſe, and 


that in 2 Sal. 463. the Caſe of Wells v. Treguſan; and the Caſe in 


21 E. 4. 36. and Brooke, Obligation 58. [S. C. abridged.] 


Second Point—The Nate PR Evidence will ſupport the 


Declaration. . 


Iſt ObjeCtion j Is 0 That the Note i is only laid, as the Defendant's 


* ſeveral Note:“ Whereas it imports upon the Face of it, to be 
made by.t#wo Perſons, jointly. _ 


Anſwer. Perhaps One only ned it: Or if the Other did alſo 


ſign it, it was, nevertheleſs, equally the Note of the Defendant. It 
1 is 
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is laid, and muſt be pleaded according to its g Operation. 1 
vIrange 76. the Caſe of Butler v. Maliſſey is molt ſtrictly in Point. 


4 Objection. cc That this is laid As an ABSOLUTE Note, wrth- 
te out mentioning the two Conditions, (of being payable) © 1x he 


c ſhall be able; or kf Henſhaw ſhall leave either of them ſuf- 


e ficient to pay it.” 


Anſwer—But I ſay that this Note produced in Evidence, which 
contains theſe two Conditions, will ſufficiently * the Decla- 
ration. 


In attempting to ſupport this Aſſertion, he mentioned 6 Mad. 
228. the Caſe of Roberts v. Harnage. 2 Salk. 659. S. C. 4 E. 4. 29. 


and 1 Strange 76. the Caſe of Butler v. Maliſſe 95 before mentioned. 


* Mr. Norton, for the B was about to ſpeak : But 


Lord MANSFIELD ſtopt Him, and ſaid, I fancy you will hardly 


argue this: (meaning that it was ſufficiently clear on Mr. Norton“ 


Side of the Queſtion. ) 


Mr. Norton—This was an Action brought by an Indorſee ; and 


15 under very particular Circumſtances. 


1 agree that a Note in the Name of two, and W to be 
made by two Perſons, may be actually ſigned by One only and 


will be good: Alſo that a Note may be declared ug according | 


to it's /egal Operation. 


As to the reſt—If the Court was clear, He ſaid He would not 


trouble them. 


Lok p MansritLD—l am very clear. 


This Note was payable upon a Contingency : But it is NOT an AB- 


SOLUTE Note. What would it ſignify, to have put in all theſe 
Contingencies, F the Party was ab/olutely and at ALL Events bound 
to pay it upon the Death of George Henſhaw? Moſt manifeſtly, it 
was not intended that he ſhould be bound to bay it upon George | 
 Henſhaw's Death, at all Events. 


Therefore this is not a negotiable Note: For a Note payable upon 


an uncertain Contingency, is not a negotiable Note. 


Mr. Juſt DrxISON ET 


4 95 | A Note. 


AQ 
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A Note payable eventually upon an uncertain Contingency e can 
never be a negotiable Note. And if it had been fo, yet there ought 
to have been an Averment “ that George Henſba did leave One of 
them ſufficient to pay it;” or © that the Defendant was other- 
<< wite able to pay it” | 


And indeed this ſhews plainly that it is zo a negotiable Note 
within the Meaning of the Act of Parliament; which means and 
intends an ab/olute Note payable at all Events. 


And I think too, that it is a Variance in the Declaration, from 
the Note itſelf,. for want of ſetting out theſe Conditions : It ought 
to have been ſet out, as it really Was. 5 


* But inked One of theſe Points depends upon the other: And1I * P. 326. 


think this Note is only eventually and conditionally payable and by 
no Means ab/olutely and at all Events. 


Mr. Juſt FosTER concurred, both as to the Variance ; and alſo 
that it was NOT a 7egotzable Note as being payable eventually, and 
wot ab vfolutely. ” : 


Per Cur. JuDGMENT for the 
DEFENDANT as upon a Nonſuit. 


Denn, ex dimiſſ. Burges, Vid. very. Purvis et al'. : 


| T HIS was a Special Caſe, upon an Ejectment tried at Maid- 
ſtone Aſſizes, in Auguſt laſt. 


- Richard Burges, being ſeiſed in Fee Simple of divers Gavel-kind 
Meſſuages, Lands. Tenements and Hereditaments in the ſeveral Pa- 
riſhes of L. M. B. M. and H. made his Will in Writing, on 1 th 
Feb. 1735: and thereby deviſed his ſaid Meſſuages, Lands, Cc, to 
his Wife Elizabeth for her Life; with Remainder to his Brother 
Thomas Burges, in Tail Male; with Remainder to William Burges 
(Son of his late Brother John Bu, ges) in Tail Male; with Remain- 
der to his own right Heirs for ever. And the ſaid Richard Burges 
died without Iſſue, and without revoking or altering his ſaid Will. 


And the ſaid 7. homas Burges and Willian Bur ges are ſince dead 
without Iſſue. 


On 8th September 1746, the ſaid Thomas Burges made his Will: 
Whereby He deviſed All Vis real Eſtate in the ſeveral Pariſhes afore- 
laid, to his Wife Ann Bur ges, for her Life. 

4 M . On : 


* P. 327. 


* 


Eaſter Term 30 Geo. 2. 
On 6th March 175 5, the ſaid Eligabetb, Widow of Richara 
Burges, died. 


In Eafter Term 29 G. 2. the ſaid Ann Burges, the Deviſee of 
the ſaid Thomas B. brought her Action of Ejectment, for a MoitTY 
of the above Gavelkind Lands and Premiſſes, upon A SUPPosI- 
TION © that her Teſtator Thomas, (as the Brother of the ſaid Ri- 
« chard,}) and William B. (as the Nephew of the ſaid Richard,) 
« were the onLY Heirs of the ſaid Richard, at the Time of his 
«© Deceale, according to the Cuſtom of Gavelkind; and, as fuch, 
intitled to the real Eſtate of the faid Richard i in MolETIES.” 


* On Trial of this Ejectment, it appeared, in the Courſe of the 
Evidence, “ that the ſaid Richard Burges, at the Time of his De- 
« ceaſe, left a Niece (named Mary) the only Child of WILLIAM 


Burges, One OTHER Brother of the Teſtator, who, by the Cu- 


«© ftomot Gavelkind, was iutitled as Co-Heir, TOGETHER with 


c 


La) 


the ſaid Thomas (the Brother) and William (the e of the 
5 Teſtator,) to the Premiſſes in Queſtion.” 2% 


Wherviigan, by Conſent of Parties, it was ordered by the Court, 
that a Verdict ſhould be given for the Plaintiff, as to One third Part 
of the Premiſſes in the Plaintiff's Declaration ſpecified; ſubject ne- 


vertheleſs to the Opinion of the Court of King's Bench, upon a Caſe 
to be ſtated upon 71s Pomt—v12. 


"0. Whether the Plaintiff, on has Declaration FOR a r of 


„the Lands, Tenements and Hereditaments therein mentioned, 


* can RECOVER One THIRD Part of ſuch Premiiles.” 


Which Order of N i ; privs was afterwards regularly made a Rule 


of this Court. | 


And! it came on now, in n the Special Paper, to be argued. 
Mr. 22 being Counſel for the Plaintiff, * 


That the Leſſor of the Plaintiff muſt recover ACCORDING to 


. bis Title. 


And this is ſo, Whether the eam be ADL for an _ 
vided, or a ſeveral and divided Part; for the whole, or for Part of 
a Thing; for an Entierty, or for a Moitey, 


In Phd. 420, 424. b. Bracebridge' s Caſe—the = blames 
Himſelf for not having objected to the Verdict. But 3 Bulſtr. 
| 184. 


Faſter Term 30 Gs 2. 


=" the Caſe of Cowper v. F rankline, and many other Caſes ex- 


985 Plowden's Notion „ that the TORN was liable to OMeckien 
« upon that Account.” 


Here, the Declafstion is for One undivided Part; and the Ver- 
dict, for another undivided Part. Which is not an immateriul Vari- 


ance from the Declaration, ſufficient to prevent the Plaintiff's ha- 
ving J udgment. 


For there is no Neceſſity that the Verdict Would agree preciſoly 
with the Declaration. All that is neceſſary is, that the Thing, for 
which the Verdict is given, ſhould be comprized in, and be Part 
of the Thing demanded by the Declaration. 


* And it could bs upon 79 other Foundation, that the Caſe was de- « P. 2 
termined, which is mentioned in 2 Ro. Abr. Tit. Trial, ö. 704. 5 
pl. 22: Where an Ejectment was brought of & Meſſuage; And it 
appeared in Evidence, and was fo found by the Verdict, “ That 

„ only a ue Part of the Meſſuage was built by Incroachment on 


<« the Leſſor's Land; not the Reſidue ; and yet the Plaintiff had 
oh Judgment, 


Here, the Declaration is for a Moiety; to which it was then ſup- 
poſed that the Leſſor of the Plaintiff had a Right, as Deviſee of One 
of 7x00 Brothers of the Teſtator. Indeed it came out upon Evidence, 
that the Teſtator really left zhree Brothers and Co-heirs; So that 
the Leſſor of the Plaintiff had in Fact a Title to a third Part only. | 
And the Verdict: 18 e for a Third. 


- Mui the Moiety INCLUDES the One Third. So that ET is reco- 
vered-by the Verdict, being contained in, and being leſs than What 
is demanded in the Declaration, this Caſe muſt be ruled by the 
Ground I have already mentioned, “that the Leſſor ſhall recover 
« ACCORDING TO hig Title.” And in Point to prove this, 1s the 
Caſe in 1 Siderf. 229, of Ablett, Leſſee of Glenham, v. Skinner + 
Where the Declaration was of a fourth Part of a fifth Part; And 

the Leſſor's true Title was only to of; of a fifth Part; (which 
was ONLY A THIRD Part of what was demanded : ) Yet it was re- 
fokved ce that the Verdict ſhould be taken according to the Title. 5 


Mr. Burrell, for the Deſendant, premiſed that this was a bar 
Caſe; and therefore deſerved Favour, and juſtified the Defendant's 
inſiſting on all legal © bjections. Then He urged that the Plaintiff 
muſt ſhew a clear Title to make ſuch a Leaſe as is confeſſed by the 


Defendant: And, as he knows his own Title, he ought to ſet it forth 
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j—Dä — 


In the Caſe of te ex dimiſſ. Dormer v. Parkhurſt ; 10 G. 

B. R. and in Dom. Proc. May 1738. H. 11 G. 2. The Court 
Feld that the Plaintiff could not recover; becauſe the Demiſe was 
laid before the Time of Actual Entry: And the Leaſe was holden 
void in its Creation. 


And if the Leaſe is laid d Die Datis, it will not ſupport an Entry 
upon the Day. 


Two Tenants in Common cannot declare FO, a joint Leaſe. So 
is Cro. fac. 106. The Caſe of Mantle v. Wallington. 


Conmberb. 190. in the Caſe of Moore v. Parndon, One Kaba 


to two Demiſes, was indeed holden well gy; on Error 1 


2 Lev. 94345236: The Caſe of Se v. Blackman, was an 


Ezectment of the tenth Part of a Meſſuage deſcribed as being in 
#400 Pariſhes ; whereas the whole lay in One of them only: It was 


Holden that the Evidence did not maintain the Declaration; which 


was preciſely, of the tenth Part of an entire Thing. 


"Eee 330. In the Caſe of Wheeler v. Ti oulſon, The Court in- 1 


clined that a Demiſe de Herbagio et Pannagio, did not maintain a 
Declaration for the Land. 


And he ſuppoſed there might be a Difference between Treſpaſs, 


and E ene And concluded with praying a Rule for a Non-ouit. 


Mr. Knowler | in Reply—Here, the Plaintiff's Title was not Known 
to Her: For She ſuppoſed only two Brothers; And it comes out 
that there was a third. FOR 


And the Queſtion 18 Whether She can recover under this Title. 
The Plaintiff here u in thi Place of a . And 


therefore She may bring her Action for ber Part, 2 e. 


The Caſe of Ablett v. Shinner, IN I ; Bd 229, is in Poi Tis 
the very Caſe, as to the Recovery being leſs than the Demand. 


Therefore He prayed that the Plaintiff might be at baden to 
enter up Judgment on this Verdict. 


LoRD 


Faſter Term 30 Geo. I 


LoRD MANSFIELD— 


This 1s an exceeding plain Caſe. The Rule is andoubtedly right, 
«© That the Plaintiff muſt recover according to tle Title.” Here, 


She has demanded HALF; And She appears intitled to a THIRD : 
And So much ſhe ought to recover. 


Mr. Knowler's Principles, and his Authorities are Both right ; 


And the Caſe of Ablett v. Sinner, which He cites from 1 Siderf. 
229. 18 in Point. 


And ſo if You demand 40 Acres, You may certainly recover 20: 
Every Day's 1 proves this. 


* And ſo it is, in an Aſſiſe: Part may be recovered, on a De- P. 350. 
mand for the Whole. And no poſſible Objection can be made to 
this. For if Moe is laid, there is no Reaſon, why he ſhould not 
recover LESS : Though the Rever/e indeed will not hold; viz. 


That if he demands le eſs, he ſhall nevertheleſs be intitled to recover 
more. 


Mr, Juſt. Dznion did fold; He thought the Caſe 
of Goodwin v. Blackman, cited by Mr. Burrell out x: 3 Lev. 334. 


335- was a ſtrange Caſe. And the Caſe therein cited, (p. 355.) 
44 Aſiſe 27, of an Aſſize of a Mill, and a Recovery of only Part 


of it is a ſtrong Caſe * againſt it. And that principal Caſe reported · It is put as 
in 3 Lev. 334. is contrary to all Experience. And Levins there fuch, by the 


cited ſeveral good Caſes, on Behalf of the Plaintiff ; which the Teeter 3 


who makes 2 
Court did not deny. Quære, as to 


the Authority 


Mr. Juſt. Fos TER e And ſaid the Caſe in Siderfin was er 


pal Caſe, and 
in Point [1 Siderf. 229. cites this old 


Caſe i in order 


| to invalidate _ 
Per Cur. unanimouſly the Court's 
Let the Poſtea be delivered to the Plaintiff, in order Determina- 


tion. 
to enter up JUDGMENT for the PLAINTIFF. 


4 N  Whiſkard 


Eaſter Term 30 Geo. 2. 


4 P. 331. 


Whiſkard, Aſſignee &c, der/. Wilder. 


| A Demurrer to a Declaration on a Bail-Bond. 


Mr. Whitaker, for the Defendant, Objected that the Declaration 
ought to have particularly et forth © that the Debt was ſorn to 
«* by the Plaintiff; and that the Sum rn to be due, and for 
«© which the Defendant was holden to bail, was marked on the 
« Writ.” For he alledged that without ſhewing this, here was No 
SUFFICIENT Authority to ARREST the Defendant; And conſe- 


quently the Bail-Bond is at good, fince the Act of 12 G. 1. c. 29; 


but void. And he cited 1 Strange 399. The Caſe of Mills v. Bond; 
Where the origin Proceſs was returnable at a Day out of Term : 
And it was therefore holden a void Proceſs. 


Now wa it 1s not thewns, <« That the Debt was to the amount 
* of 10/.” nor is the Sum due ſworn to, or the Writ marked: All 
which are eſſentially requiſite, by the ſaid Act of 12 G. 1. E. 29. 
Sections 1 S 2. 


Serjeant Poole, for the Plaintiff, argued e contra, That the Decla- 
ration is good, in it's preſent Form. 


It is an Action brought by an aſſignee of a Bail- Bond; Which 


he properly ſets forth; and then ſhews the Bond to be forfeited :; 


Which is the whole that 1 1s neceſſary for the Plaintiff to ſhew. 
And if the Sheriff has holden the Defendant to Bail, when he 


a not, or improperly; the Remedy of the Defendant for that, 
is againſt the Sheriff: But the Bond itſelf is good, and not void; 
| e voidable it might poſſibly be by Plea.) | 


And he ſaid he would mention a very hte Caſe, in 1 Proof of his 


Poſition: Which Caſe was, by Name, Nerdon v. Horſley, deter- 


mined laſt Week, in C. B. It was an Action on a Bail-Bond, taken 


for more than the Sum ſworn to; And this Statute of 12 G. 1. was 


pleaded: But the Court held the Statute to be only directory; and 
over-ruled the Plea. 


Nor is it USUAL to inſert this in the Declaration. 


Mr. Juſt. DENISONIIt is often done, and often not: I have 
often ſeen Declarations of BoTH SORTS; ſome, one WAY 3 


ſome, the other. 
_ Mr. 
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—̃ —: 


Mr. Whitaker, in Reply. My Objection i is, . That there is not 
< q Sufficient Authority ſet forth, for the Sheriff to ARREST the De- 
«« fendant.” And there is no need to plead this: For it is a void 
Bond. 


3 Lev. 74. The Caſe of Graham v. Crawſhazw, proves the Bond 
taken upon an impoſitble Condition, to be contrary to the Statute of 
H. 6. (23 H. 6. c. 10.) and to be void by it. 


And ſo, this Bond alſo appears, upon the Face of the Declara- | 
tion to be a void Bond, as being Sa to the Statute. 


. 12 G. 1. makes this Circumſtance efential to conſtitute a 
legal Proceſs; and mult have Reference to the Statute of the 2 zd of 
Henry 6th. 


And this is not like the Caſe of Nordin v. W in C. B. 
Where the Bail-Bond was only taken for a greater Sum. 


Here, the Arreſt was void : And conſequently, the Bail- Bond 
was void, too: 


*LoRD Manwieto=This has not been thought ee to be * p. 332. 
ſet forth, till this Time, ever ſince the making of the Act of 12 G. 1. 
Nor does it, upon Reading the Act, appear to be an ESSEN TIAL 
Requiſite to the Validity of the Bail-Bond, nor in the Nature of a 
Condition precedent to it: But on the contrary, the Statute of 

12 G. 1. appears to be only DIRECTORY to the Sheriff. So that 


though the Sheriff may be re as for ſuch an Omiſſion, 
yet the Bend is NOT voID. | 


And I think, it is properly likened to the Caſe of taking Bail for 
A larger Sum. 


fn both theſe Cala. the Sheriff, (or perhaps the Plaintiff 5 may | 
be anſwerable or puniſhable: But che Bond is not voip. 


MI. Juſt. Denison concurred—He ſcemed to wonder that this 
Point had never yet been determined. 


He thought the Plaintiff was not, in Point of Faw: obliged to ſet 
this out, in "order to intitle him to his Action: Thought! it certainly 
has been often done, pro majori Cautela, 


This Original Action appears to have been an Acetiam for 50 J. 
And a good Precept is ſet out. Therefore the Defendant was liable 
to be arreſted. And it is ſet out © that he was arreſted.” This Act 
of 12 G. 1. does not make the Proceedings void, in Caſe the Defen- 
4 — —dant 
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dant be arreſted without Affidavit and marking the Sum ſworn to, 
upon the Back of the Writ: It only PROnIBITS the Sheriff and 
Plaintiff from doing it. And they may indeed be liable to an 


Action upon the Caſe for it; (though perhaps not to an Action of 
Treſpaſs :) But! it does not make the Bail-Bond vor p. 


Therefore I think there 7s enough ſet out, in the Declaration; to 
maintain this Action of Debt upon the Bond. 


Mr. Juſt. Fos TER concurred. The Act of 12 G. 1. is only direc- 
tory : It does not make the Proceſs void. And as this Objection has 
never been taken before, from the Time when the A& of Parlia- 
ment was made; I think it ought to be diſcouraged ar, (after 


upwards of 30 Years.) 


And if the Fact was 0, 40 That there arg no Affidavit,” the De- 
fendant might have been relieved in a much eaſter Method; by ap- 
plying to the Court, or toa Judge to be diſcharged upon Common Bail. 


Per Cur. unanimouſly, 
JUDGMENT was given for the PLAINTIFF, 


P. 333. * Henry Earl of e A et al'. 
Wedneſday, 1 | 5 . | 7575 | 


18th May 
1757", 


{ Lord Cammiſioner Wilmot agent. ) 


a 13 2 11 [ 8 was a Trial at Bar on the Civil Side of the Court. 
Three Queſtions were to be banks tried. 


iſt. Whether, upon \ thi Death or Alienation of the Tenants of 
the Barony of Gilleſiand in Cumberland, a reaſonable ARBITRARY 
Fine at the WILL of the Lord, be payable to the Lord, or not. 


2d. Whether the Tenants have Liberty to let "E three Years, 


or mortgage, without Licence of the Lord, and without Paying any 
Fine at all. 


ad, Whether Ye had Liberty to exchange cee, without Licence 


or Fine. 


But the Defendant's Counſel faid they did not intend to 5 


on the 2d. Queſtion, ſo that the firſt and third only remained in 
| Diſpute. 


2 


About 
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About Six in the afternoon this Trial ended in a VERDI T 
for the PL AINx TIFF, upon all the three Iſſues. 


Rex verſ. White and Ward. 


H E Defendants had been convicted of a NUSANCE in erec- 

ting and continuing their Works at Twichenham, for makin 
acid Spirit of Sulphur, Oil of Vitriol, and Oil of Agua fortis. The 
Indictment run thus, vis. That at the PaRISH of Twickenham, 
Ec, near the King's Common Highway there, and near the 
«© Dwelling-Houtes of ſeveral of the Inhabitants, the Defendants 
« erected 20 Buildings for making noiſome ſtinking and offenſive 
** Liquors; and then there made Fires of Sea-Coal and other 
«© Things, which ſent forth abundance of noiſome aff en/rve ; and /tink- 


Friday 2oth 
May 1757. 


* Mg Smoke and made, &c, great Quantities of noiſame off enſt ve 


* //inking Liquors, called, &c; whereby and by reaſon of which 


noiſome offenſive and ſtinking, Ge, the Air was impregnated with 


*© noiſome and offenſive Stinks and Smells; to the Common Nuſance 
of all the King's Liege Subjects zubabiting, Ec, and travelling 


and paſſing Le ' faid King 8 Common ee and againſt ms” 
oy Peace, Sc. a 


* Sir Richard Loyd—for the Defendants— (on Monday 1 «th No- 


vember 1756,) would have moved a mxed Motion; vig. both for 


a new Trial, and alſs in Arreſt of Judgment; or, at leaſt, in Ar- 
reſt of Judgment firjt, and for a new Trial afterwards. But 


Tar CourT held, that neither of theſ: Methods could conſiſt 
with the GENERAL RULE of the Court, or with a particular Rule 
made in this Caſe, to give them Leave to move either of theſe Mo- 

tions on this Day, though the 4 Days given upon the Poſtea were 
expired. Whereupon Sir Richard was obliged to begin with the 


p. 334. 


Motion for a new Trial. And He ſaid that this Indictment was 


laid for making a Liquor, from whence the Air was impregnated 
with noxious, burtful, UNO) /jome, and ſtinking Qualities: And the 
Engliſh Word *©* noxious” anſwers to the Latin ** nocivus.” But it 
appeared He ſaid, upon the Evidence, that the Fumes, however of- 


fenſive and diſagreeable to many Perſons, were by no Means in re- 


ality noxiqus, burtful or  unoholfome ; but the contrary. 


Rule to ſhew Cauſe: With this Addition, —“ That the Defen- 
« dants ſhould have 3 Days Time to move in Arreſt of Judg- 
« ment; after the 23 thall have given their Opinion upon 
« the preſent Motion, for a new Trial, as upon a Verdict 
« AGAINST Evidence. 


4 0 . On 
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6—— 


On 22 the 23d of the ſame Month, Mr. Juſt. DrNISsoN 
reported the Evidence; which was of great Length, He ſaid, there 
being about 75 Witneſſes on each Side: However He collected 
the Subſtance of it together in his Report. It appeared to be very 
ſtrong on the Part of the Proſecution: And He declared himſelf 
ſatisfied with the Verdict. And it appeared upon his Report, that 
the Smell was not only zatelerably offenſive, but alſo noxious and 


hurtful, and made many Perſons fick, and gave them Head- Achs. 


Mr. Juſt. FosTz faid that“ Noiſome” and © Noxicus, were 
ſynonymous Terms; and that there was no other Latin Word for 
ce uox10us,” but NOCIUUS. 


The Rule was therefore DISCHARGED, as to Setting afide the 
Verdict. 


On the Saturday following, sir Richard Loyd, Mr. Norton, Mr. 
Serjeant Hewit, and Mr. Nares, moved in Arreſt of Judgment; 
(which was not yet ſigned.) They objected to the Indidtment; It 

being laid generally, at the 10 of Twickenham; and only ſaid 
near the Common Highway; but not ſaid to be Id the Town 
| or Village: It may be upon a Heath or Common, for Aught that 
* P. 335. appears to the contrary. Though it appears by 2 Ro. Abr. 139. 
% Nigſance Letter F. pl. 2. Rankett's Cale, that making Candles, 
even in a Vill, which cauſed a noiſome Scent to > the Inhabitants, 
| bas been holden to be no Nuſance. : 


But here, NO "Doran er is preciſely laid. It A + e that by 
_* reaſon of the noiſome offenſive and ſtinking Smoke, the Air was 
« impregnated with noiſome offenſive Stinks and Smells:” which 
are vague uncertain Terms. As mw. gl T.  Minſbow, and 
Skinner s Eiymolegicat. 


Tremaintr Pl, Cor. 195. Rex v. Brookes (for keeping a Glaſhouſe 
uſes the Words “ unwholſome and dangerous.“ Ibid. 198. Rex v. 
Cole, (for a Nuſance in keeping a Soap- boiler's Furnace,) * aunwhol- 
** ſome, turpibus, periculgſiſinni, cont agiaus and infetticus.” Here, 

tis only ſaid to be “ norfome and offenfive.” It ought to have been 
7 Fam all ek ie mig pr eciſely and particularly. * 2 Hawk. P. C. 184, 185, 186. 
relates only to. 


indictments ©* Hurtful is allo a vague Term : It ought to have been laid to 


for Murder be inſalubri 701. 
and Man - 


ſlaughter ; 5 1 | 3 
ann den tor Ap to. the vague Term, Near,“ there was a Caſe of Miles 


concern Nu- v. Broadbent, Paſch. 1745. B. R. where a Cuſtom * to lay Rubbiſh 
ſances. 

hear the Eye of a Coal-Pit'“ was held bad: though that was a Civil 

1 1 Suit, 
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Suit, and the Cuſtom found by a Verdict. Much more, upon an 
Indifment. And this is a lawful Trade; and can become a Nu- 
ſance only by Accident, viz. by being ſo to a Town. or High- road. 
It can be indictable only for being exerciſed in the Heart of a Town. 
For, according to 2 Show. 327. Rex v. Pierce, Such Trades 
<«« ought not to be in the principal Parts of the city; but in the Out- 
« Skirts.” And the Court will not here preſume that this was in the 
Town. Beſides Hurtfulneſs is the Giſt of this Indictment. Palm. 
199, 199. | 


Serjeant Davy, Mr. Morton Mr. Aſton, Mr. De Grey, Mr. Stow, 
and Mr. Thurlow, contra, for the Proſecution, anſwered, that 
« Noiſome” conveys indeed a complex Idea; but ſtill include Hurt- 
fulneſs.” It ſtands in the Place of the Latin Word “ nocruus,” and 

certainly imports a Nuſance. 2 Ro. Abr. 139. Letter F. pl. 2. Ran- 
kett's Caſe of a Tallow-Chandler is as it has been cited: But 
Hawk. P. C. Pa. 199. c. 75. F- 10. Wonders at and diſputes that 


Determination. 


« Near” is ſufficiently certain; and was as particular as the Na- 
ture of the Thing would admit: For it was not equally near to a/l 
the Houſes. And after a Verdict, it ſhall be intended to be ſo near 
as to be a Nuiſance. Ts 1 e A 


As to the Caſe of Wilkes v. Broadbent—A Preſcription muſt be 
certain: Beſides, that was laid too extenſive and arbitrary. But 
here, it's being laid © at the Pariſh of Twickenha 
And in Fact, it is a very populous Place. 1 


They cited Jacob Ha!l's Caſe, 1 Mad. 76: who had erected a 
Rope-Dancer's Stage at Charmg-Croſs. Per Hate, Ch. J. © It be- 
comes a Nuſance to the Pariſh.” That was the Foot he put jt 

upon. And this Indictment of ours is laid extenſively enough to 
be a Common Nuſance; though not a public One: Nor did jt, in 
Fact, affect aher Perions than thoſe living and paſſing near it. 


Their Objections come too late, after Verdict: For it is a mere 
Matter of Evidence, Whether it was noxious, or not.” And 'tis 
plain that the Detendants zrder/tood the Word © Noxious” in the 
| Senſe of Unwholſome;” becauſe they defended themſelves upon 

that Foot, and examined many Witneſſes about the Unwholſome- 
neſs of the Stench. In Cro. Car. 510. Tohayle's Caſe, (there cited in 
the Caſe of Morley v. Pragnell,) Erecting a Tallow-Furnace croſs the 
Street of Denmark Houle in the Strand was adjudged a Nuſance, 
and to be removed. Nay, an ofenjive Stench is of itielf a Nuſance; 


Even. 


m 1s ſufficient. & P. 436, 
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even Ko it ſhould 0 be ſtrĩctly hurtful. An Indictment 
merely for a Stench would have been good; even without any Epi- 
thets. It depends upon rendering the Property of other Perſons in- 
commodious and uncomfortable to them: And this Point is to be tried 
by a Jury, © Whether the Thing be really /uch a Prejudice or In- 
commodiouſneſs to the Neighbourhood, as amounts to a Nu- 
« ſance.” And here the Jury have found it fo. 


And as to the Place—That alſo 18 Mates of Evidence. The 
Court can not take Notice, ex officio, of the Boundaries of the Pa- 


riſh of Twickenham. It is the Concourſe of People that this Point 


muſt depend upon. And * near is the ſtrongeſt Word that We 


could uſe, agreeably to the Circumſtances of this Caſe. And the 
Jury, who have examined it, have found for Us. 


ws "Rickard Lhyd i in Reply—Aſſerted that the Epithet <4 er. 
« five,” alone, would not be ſufficient. And as to the Word © near,” 
He obſerved that the Jury have not found how near it was. And 


the laying it generally i the Pariſh” at large, does not ſhew that 


P F. 337: : 


it 1s a Fact indictable: For it might be at a vaſt Diſtance from any 
Houle, or Place of Reſort, 


Lond MANSFIELD thought there was s nothing in the Objections: | 


5 hich, he fad, are reducible to 3 Heads; . 


1ſt. That there] is no ſufficient Charge of the Hurefulneſs ; 


dly. That! it 18 not t preciſely charged, I 70 when dhe Hurt 18 
done; 1 


ly. That it 1t 18 only laid general) We the PARISH of Twic- 


Lene. 


Firſt—The Jury bir found © that it 7s to the Cons Nuſance 
85 of the King's 1 10 dwelling, &c, and kr avelling, Sc. 


And . Word © noxious” not only means“ hurtful and offenſive 
*. to the ſinell; but it 1s allo the Tranſlation of the very TECH- 


' NICAL Term © nocivus;” and has been always uſed for it, ever ſince 


the Act for the Proceedings being in Png/: iſh. 


But it is NOT neceſſary that the Smell ſhould be unwholſeme : N 
as enough, if it renders the Enjoyment of Life and Property an- 


com Ver table. 


Secondly—The Perſons incommeded are fa uficiently deſcribed : 


And the Offence 1 18 $ charges to be to the Common Nuſance of Perſons 


inhabitin g 
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inhabiting and travelling near, Se. And unleſs they had been $0 
near as to be hurt by it, the Indictment could 2 have been proved. 
Whereas in the Caſe of Wilkes and Broadbent, it was quite uncer- 
tain how near, the Rubbiſh might be laid. 


_— 
6 


Thirdly—It is / ciently laid, and in the accuſtomed Manner. 
The very Exiſtence of the Nuſance depends upon the Number of 


Houſes and Conconrts of People: And this is a Matter of Fact, to 
be judged of by the Jury. And in the very Caſes in Tremaine 
195. of a Glaſshouſe, and 298. of a Soap-boiler' s Furnace, they 


are laid in Pariſhes, apud Paroch' &c.“ Therefore there is no 
Foundation for the Objections. 


Mr. Juſt. DxISso There is a ſufficient legal Certainty in this itt. 


Indictment: So that the Defendants had an Opportunity of making 
a proper Defence at the Trial. 


Upon a former Trial, the Indictment then before the Court ay. 
charged the Air to be corrupted. This preſent Indictment is better 
expreſſed. The Word © noxious” includes the complex Idea, both 
of Inſalubrity and Offenſiveneſs. And there was no Need to ſpe- 
cify particular Inſtances of the Effects of it. There is nothing 1 in 


this Ojection. And it is allo ſufficiently e 4% e the 
Nuſance i is done. 


As to this laying it in a N is Hewitt ſufficient. 
Caſe of the King v. Blower, Hil. 27 G. 2. B. R. The Court declared 

they would take the Vill and the Pariſh to be co-extenſive: And 
they held that there were only two Caſes where it was neceſſary to 
*/ayaVill; which were upon the Statute of Additions (where you * P. 4338. 
are tied up to the Vill,) and in an Appeal of Death, upon the 
Statute of Ghuco er, Re 9. The Deſcription of being © PROPE 
% altam viam regiam,” is the Common Method. And it is laid ad 


commune e Rebar "And the Jury have Hane it, as it 18 laid 
T herefore I think tis in legal Form. 


In the zaly. 


Mr. Juſt Fern b 6007 Queſtion is © Whether the Fact it. 
laid implies a Nuſance.“ I think it des. Otherwiſe, the mere 
12 7 it to be © ad commune Nocumentum,” would not perhaps 
help it. This is certainly a Common Nuſance. And © NnraR the 29y- 
25 Highway and Dwelling-houſes,” .is properly alledged, in order 
to ſhew it to be ſo. J. 1 Strange 086, 687. Rex v. Papincau, H. 12 
G. 1. B. R. in Point, accord. It never was objected that laying a 
Robbery * 772 OR NEAR” a Highway, is bad: No; 'Tis Matter * V. 5 
of Evidence. _ 

py, 
[Note - Mr. Jutice Wilmot was abſent, in the Court of Chan- 
cery.] 


4 P 80 
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So that the CouRT were unanimous in denying the Motion. 


Yet N. B. That cactoriiiiy to the uſual Courſe in like Caſes) 
no Rule at all was here taken in the Rule-Book: Only, the 
Counſel for the Defendants 709% nothing by their Motion in 
Arreſt of Judgment. 


On Thurſday 5th May 1757, On a Motion for the Judgment (or 


rather Sentence) of the Court upon the Defendants, for the Offence _ 
whereof they ſtood convicted, —It appearing that the Nuſance was 
abſolutely REMOVED ; (the Works being demoliſhed, and the Mate- 


rials, Utenſils and Inſtruments, all ſold and parted with;) They 
were, upon entering (Each for himſelf only, and for ſuch as ated 
for or under him) into a Rule © not to renew them,” only fined 


65. 8d. each. Buton a Diſpute afterwards ariſing, how the Rule 


339. 
Saturday, 


2 1ſt May 
1757. 


( 


ſhould be drawn up, It was on Friday 2oth May ſettled by the 
Court to be thus By Conſent of Counſel on both Sides, It is 
« ordered that, upon the Defendant Ward's undertaking that nei- 
«© ther He nor any other Perſon by hs Conſent or Direction or for 
his Uſe or Benefit, ſhall for the Future make or cauſe to be made 
jn the Works lately carried on by the Defendant Vite at Twic- 
«*« fenham, mentioned in the Indictment in this Cauſe, any acid 


„ 


Spirit of Sulphur, or Preparations of Vitriol, or Oil of Aqua fortis ; 


% a Fine of 6s. 8d. be ſet upon the ſaid Defendant Ward, tor the 


CLY Nuſance of which He has been convicted.” And 


The Defendant White entered into a like Rule, mutatis mutandis. 


* Pond ver/. Iſaac. 


HE Defendant being brought into Court in Obedience to a 
Writ of Habeas Corpus applied for by his Baz/; and it being 
2oreed that He was in Cuſtody of the Keeper of the Savoy, as an 


impreſſed Man; The Counſel on Behalf of the Ball inſiſted upon 


ther Rye TO SURRENDER PUN. 


Tur Couxr {namely Lord 2 feld, Mr. Juſt. Deniſon, and 


Mr. Juſt. Foster) had no Doubt of their Right: But only heſitated as to 
the Dijſpgſition of Him, after He had been ſurrenderred. Lord Mans- 


FIELD mentioned the Clauſe in the Prefling Act (J. 29 G 2. c. 4. 


F. 14. P. 175.) of not taking Him out of the Service. Mr. Juſt. 


 Dex1s0N cited two Caſes ; vir. 1 Strange 641. The Caſe of the 


Bail of Foe and Sellers, in this Court; Where the Defendants were 
returned to be charged with two-Civil Suits and ſeveral Exchequer - 


Informations for Frauds in the Cuſtoms : And when the Court was 
tied of the Reality of the Debts and . of the Actions here, 


- The 
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The Defendants were ſurrendered, and committed to the Marſhal. 


Anda Caſe in Tr. 22, 23 G. 2. Rex v. Chitty B. R. where the De- 
fendant was returned to be charged with a Contempt in the Exche- 
quer: He was ſurrendered by his Bail here; and committed to the 


Marſhal; who was n ſerved with a new Habeas Corpus, 
to remove him to the Fleet 


This Man is a Soldier now; And by this Act cannot be 5 ot 
of the King's Service, but upon ſome IMA Matter: (V. the 


Act, as above.) So that it ſeems that He may be FOTO to the 
| DO, in the preſent Caſe. 


Mr. Juſt. FosTER—In the Caſes cited by my Brother Bee he 


Proceedings were grounded on 25 E. 3. c. 19. (which enacts 


that the King's Debtors ſhall not be protected from the Pro- 
s ceedings of their other Creditors againſt them: ) And it was a 
Matter of R gt. This is an Indulgence to the Bail, to permit them 


to bring in the Defendant and ſurrender him. But We cannot 


_ him out of the King's Service; this not being a crimmal Mat- 


V. ut ſupra, 29 G. 2. 4. 14.) So that We may, after We 


ow entered an Exoneretur upon the Bail Piece, remand him te 


che legal Cuſtody at the — 


Lord Marin may 6 commit him to the Marſhal 5 


0 And then remand ys immediately, to the Savoy. 


Suppoſe him to be a Soldier at large, (not! in Cuſtody ;) and that 
his Bail were to bring him in, and ſurrender him : He muſt be com- 


* P. 340. 


mitted to the Cuſtody of the Marſbal upon ſuch Surrender; but 


inflanter fet at large:: And ſo we may do here. And acecordingly, 


Per Cur. He was, upon being ſurrendered by his Bail, firſt com- 


mitted to the Cuſtody of the Marſhal : But the Marſhal was Ordered 


to deliver him 1nftanter to the Keeper of the Savoy ; And He did 


fo, immediately, in Court. And an Exoneretur was Ordered to 


be entered upon the Bail-Piece. V. Fel. 


Capron wer archer 


"PO N a Queſtion concerning chi TeRMs upon which the 


Bail ſhould have Time to o ſur render the Principal, aſter a Writ 
of Error dena 


Mr. Juſt. Drxrsox and Mr. Juſt. Fos r ER, = only two Judges 
in Court, held That it was the AL TOWANCE of the Writ of Error, 
that was a W to the Ferre below ; And that the 


Noricx 


| 
t 
; 
9 
F 
| 
i 
i ' 
; 
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Norier of its being allowed was only to bring the Party in Poſſeſ- 
ſion of the Judgment below, into Contempt, in caſe he ſhould per- 
ſiſt in proceeding thereupon /ub/equently to fuch Notice. And there- 
fore, as in the preſent Cale, the Defendant's Writ of Error was Al- 
LOWED BEFORE the Time was expired within which the Bail had 
Indulgence to ſurrender the Principal, THouGH NoTICE of ſuch 
| Allowance was not given to the Plaintiff's Attorney rul AFTER the 
Expiration of that Lime; The CovuRT gave the Bail the ſame Terms 
as are uſual where they apply WITHIN he Time indulged to them 
(by the preſent Courſe of the Court) for ſurrendering the Principal. 
And accordingly, The Ru to ſhew Cauſe why the Proceedings 
« upon the Writs of Scire facias iſſued againſt the Bail ſhould not 
ebe ſtayed, until the Writ of Error ſhall be determined; The Bail 
« undertaking to pay the Plaintiff the Damages recovered by the 
„ {aid Judgment, oR ſurrenaer the Defendant into the Cuſtody of 
« the Marſhal. of the Marſhalfea of this Court within four Days 
« next after the Determination of the ſaid Writ of Error, in Caſe 
g the ſame ſhall be determined in Favour of the Defendant in 

For the . Error, was MADE ABSOLUTE. 
| pay Ke" of the different Terms granted to the Bail, under ai geren. Circumſtances, fee Myer v. Arthur, 
1 Strange 4i9. Inter v. Sampſen & al, 2 Strange 781. Everett v. Gery, 1 Strange 343. Richardſon 
v. Jelly, 2 Strange 1270. Cele v. Buckland, 2 Strange 872: (particularly the 1it and 4th of theie Caies ; 

Which thew tbe Difiiaction.) 8 e | 


*P. 341+* Polly the Younger vcr/. Governor and Company of the 


Monday, | Royal-Exchange Afturance, 
23d May . 5 | 
1757. 


S HIS came before the Court, upon a Cafe reſerved on a Trial 
at Guildhall, before Lord Mansfield: Where a Verdict was 
found for the Plaintiff, ſubject to the Opinion of the Court. It 
was an Action of Covenant upon a Policy of Inſurance. 


Caſe. The Plaintiff being Part-Owner of the Ship On/ſow, an 
Haſt-Iudia Ship, then lying in the Thames, and bound on a Voyage 
to China and back again to London, inſured it at and from Londen, 
to any Ports and Places beyond the Cape of Good Hope, and back to 
London; free from Average under ten per Cent. upon the Bod: 
Tackle Apparel Ordnance Munition Artillery Boat and other Fur- 
i7ure of and in tac ſaid Ship: Beginning the Adventure upon the 
aid Ship Sc, from and immediately following the Date of the 
Policy; and fo to continue and endure until the ſaid Ship, th all 
her Ordnance Tackle Apparel Ec, ſhall be arrived as above, and 
hath there moored at Anchor 24 Hours in good Safety. And it 
11:23] be law ul for the ſaid Ship, in this Voyage, to proceed and 
1atl to and touch and ey at any Ports or Places whatſoever, with- 

2 | Out 


— 
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out Prejudice to this Aſſurance. The Perils mentioned in the 
Policy, are the Common Perils; viz. of the Seas, Men of War, 
FIRE, Enemies, Pirates, &c, Cc, and all other Perils, Loſſes and 
Misfortunes, &c. The Premio was 7 Guineas per Cent. with the 
uſual Abatement of 2 per Cent. in Caſe of a Loſs. 


The ship failed &c; arrived in the River Canton in China; 
where ſhe was to ſtay, to clean and refit, and for other Purpoſes. 
Upon her Arrival there, the Sails, Yards, Tackle, Cables, Rigging, 
Apparel, and other Furniture were, by the Captain's Order, taken 
out of her, and PUT INTO @ Warehouſe or Storehouſe called a Bank- 
Saul, BUILT FOR THAT PURPOSE On a SAND-BANK or /jall 
Hand, lying in the ſaid River, near one of the Banks, called Bank- 
Saul Iſland, about 200 or 220 Yards in Length, and 40 or 50 
Yards in Breadth; in Order to be there repaired, kept dry, and 
PRESERVED il the Ship ſhould be heeled and cleaned and refitted. 
Sometime after this, a Fire accidentally broke out in the Bank- 
Saul belonging to a Swedzſh Ship; and communicated itſelf to ano- 
ther Bank-Saul, and from thence to the Bank-Saul belonging to the 
 Onflow; and conſumed the ſame, with all the Sails, Yards, Tackle, 
Cables, Rigging, Apparel, and other Furniture belonging to the 
Onflow, which were therein. Eo 


It was ſtated, that it was the univerſal and 09 non USAGE, P. 342. 

and has been ſo for a great Number of Years, for all European Ships _ 
which go a China-Voyage, except Dutch Ships, (who for ſome 

Years paſt are denied this Privilege by the CHineſe, and look upon 

ſuch Denial as a great Loſs,) «© when they arrive near this Bank- 

« Saul lend in the River Canton, to unrig the Ship, AND r take 

5 out her Sails, Yards, Tackle, Cables, Rigging, Apparel, and 
other Furniture; and to put them on Shore, in a Bank-Saul built 
for that Purpoſe on the ſaid Iſland (in the Manner that had been 
done on the preſent Occaſion by the Captain of the Onflow,) in 
order to be there repaired kept dry and preſerved until the Ship 
„ ſhould be heeled cleaned and refitted.” And the Caſe further 

ſtates that it appears that the ſo doing is prudent, and for the Com 

mon and General Benefit of the Owners of the Ship, the Inſurers, 

and Inſured, and ALL Perſons concerned in the Safety of the Ship. 


The Ship arrived from her ſaid Voyage, in the Thames, in Sep- 
tember 1755; (having been unrigged, and put in the beſt Condi- 
tion the Nature of the Place and Circumſtances of Affairs would 
permit.) 55 | 


4 Queſtion. 


Eaſter Term JO Geo. 2. 


Queſtion. Whether the Inſurers are liable to anſwer for this Loſs. 
{fo happening upon this Bank-Saul, } within the Intent and Meaning 


of this Policy. 


Mr. Wilhams, for the Plaintiff, —after premiſing, That this Que- 
ſtion ariſes upon the Conſtruction of a Policy of Inſurance; That 


theſe Policies of Inſurance are of ancient Date; are beneficial, 


as they tend to divide the Riſque; and have been every where en- 


couraged, in Trading Countries; made theſe three Diviſions of his 


Argument. 


1ſt. He undertook to prove that the Plaintiff” 8 Demands oy 


founded on ſtrict Juſtice ; 


2dly. That they are agreeable to both the Words and Meaning 


of the und. and ſupported by legal Determinations.— 


Zdly. He ſaid He would mention the Opinion of Joregs Law- 


Vers, upon the Subject. 


Obje&ion. 


Anſwers to * 


* P. 343. 


1ſt. Head of 


Argument. 


Indeed it has been objected | that this! is not a Loſs AT ITO yu 
But © A Loſs at Land.” 


Firſt, The Policy i is general: It is not 2 to Loſſes at Sea. 
* Secondly—This is not a Loſs at Cond It is what happened 


upon: a Sand Bank in the Rrver. 


Then he proceeded to his 3 Steals or Dividons of his Argument. 
iſt. As to the Puſtice of the Plaintiff s Caſe— 


The Inſurers have vrofelſedly and ST NE inſured the Ship and 


all her Rigging, Furniture, &c, from Fire, &c, from her going out 
To her RETURN : And they mult be taken to be apprized of the 

age; and to have calculated their Premium accordingly. And 

what has here been done is ſtated to have been done “ tor the He- 


« nefit of the Inſurers, and of the Hip, and of all Perſons con- 
66 cerned 1 in the Safety of it; and alſo * to have been prudent.” 


If the Body of the Ship had been burnt in this Interim ; and 
theſe Sails and Furniture, had been ſaved BY BEING zn thts 3 
houje; the Inſurers would then have had the Benefit of %ig Sal- 


Vage. Theretore they ou git, in the contrary Event, t obe anſwer- 


Nee 
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charges the Inſurer : Not, if he does as USUAL. 


bus, No. 138. The Inſurer is [able for all Loſſes durante Itinere. 
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able for them, when they were by theſe Means burnt, and the Ship 


not burnt. It was the Captain's Duty, to perform the Voyage in 


the uſual and proper Courſe. And this was ſo far from being a 


Neglect or Miſbehaviour in the Captain, that He is ſtated “ to have 


acted PRUDENTLY, and for the BENEFIT o the Inſurers and 


« of All concerned.” 


2dly. This is within the Vorde of the Policy Tis an Inſurance 24 oo of. 


„ from London to any Ports or Places beyond the Cape of Good 
Hope, and back; and puRING THE Vox AGE: And Fire 1s 


expreſsly inſured againſt, 


And it is alſo within the Meaning and Intent of the Policy: For 


Arg ment. 


this Loſs has happened within the vsu ar. Courſe of the Voyage, and 


of this Species of Trade. And therefore the Inſurers are liable. 


And this is the true Diſtinction. To prove which, He cited 2 Salk. 


445. Bond v. Gonſales : Deviation or not, muſt be taken accord- 


ing to the Neceſlity and U/age.” Clayton v. Simmons 11th March 


1741. at Guildhall. Per Lee, Ch. J. * If the Maſter puts into a Port 
not uſual, or ſtays an unuſual Time, it is a Deviation, and diſ- 


rington 5 March 1743. per Lee, Ch. J. at Guildhall—The Goods 


were unloaded and put into a Store-Ship at Gibraltar; and there 
| loſt. The Queſtion was, Whether this was a Loſs at Land; or a 
Loſs in the Voyage. He held © that Policies ought to be conſtrued 


« largely, and for the Benefit of the Inſured; and according to the 
« Courſe of Trade and the Methods usu AL at the Place :” And as 


* that was the known Courſe of Trade at Gibralter, He held © the 
* Inſurers to be reſponſible.” And in Eaſter Term following (P. 
1744. 17 G. 2.) there was a Motion for a new Trial: Which was 


refuſed. Now that was not within the Words of the Policy: And 
yet holden to be within the Meaning of it. 


Where an Inſurance is for one entire Voyage, the Contract can 


not be ſuſpended, and revived again : If it be ſuſpended at all, 


” Trerney v. Ethe- 


P. 344. 


determined. And yet they will hardly argue, that this Contract was 4 


abſolutely determmed by this Act that is ſtated. 


3dly. As to the Opinions of foreign Writers They hold —““ that 
* where the Aſſurance is general, the Inſurer is liable to all Lols 


2 happening in the ua Courſe of the Voyage.” 


zd Head of 
Argument.“ 


And to this Purpoſe, he cited, Loccenius, de ure Maritimo L. 2. 


5. ect. 10. de Averjione Pericult, Whoſe Diſtinctions turn upon 


hy Maſter's purſuing the «/ua/ Courſe of the Voyage, Marcarlus, 


de Jure Mercator. L. 2. c. 15. Ne. 148. Reccus, de Afſecurationt- 


80 
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So that the Principles of Juſtice and Equity, the sStrictneſs of 
Law, and the Opinions of Foreign Writers, All concur in F avour 
of the Flaintiff. 


Sir Richard Lloyd, for the Defendants (the Inſurers,) agreed to 
Mr. Walliams's General Principles; And that the Inſurers were liable 
for all Loſſes during the Courſe of the Voyage. But He denied Mr. 
Williams's Concluſions; and inſiſted that this Policy was certainly 
| confined to Loſſes at Sea: Whereas this Loſs was a Loſs on SHORE. 
This is a Policy upon the Body of a 55% ; And therefore is mani- 
feſtly confined to Loſſes at Sea only. Beſides, theſe Goods are averred 
* Some of the. by the very Declaration itſelf, “to have been carried * oz Shore.” 
3 And it's being an Inſurance out and Home,” does not interfere 
5” with this Poſition. As to the Suppolitian that the Ship had been 
« burnt, and the Sails, Se, ſfaved;” It is no Argument at all: For 
if they had NoT been Jt, the Inſurers could not certainly have been 
liable to pay for them. As to the Prudence of the Captain It 
might be prudent with Regard to the Owners: But this Care of 
them is not to affect the Inſurers. He is indeed to act his beſt, for 
Both: but di, Intuitu; and not to ſerve the One, at the Riſque 
of the Other. As to the Words of the Policy—He denied it to be 
within them; ; referring Himſelf to the Words themſelves. 


- The Caſes ied do not affect the preſent Caſe: A fancies Wri- 

ters have ſaid no more than Engliſb Ones. For no Doubt, the In- 
ſurance muſt be underſtood to be in the uſual Courſe of T; MY and 
durante Itinere. But the Queſtion is, WHAT 1s the [er inſured.” 


* P. 345. * This is a Common Policy of Inſurance, in the old and ordinary 
Form: And it muſt be underſtood, as theſe Policies were underſtood, 
before the Eaft India Company had a Being. And the Intent of it 
| muſt be collected from the Inſtrument 22 5 


Now N is an 8 of the Ship with} it's Tackle and Furni- 
ture, Gc, from Port to Port. And Policies muſt be conſtrued upon 

the Words of them, or from neceſſary Conſequences. If any Thing 

beyond the natural Import of the Words was intended, it ought, to 
have been /pec! !fied: If not ſpecified, it cannot be ſuppoſed. 


The Court alone are to Judge of the Extent of the Comms, Aba 
theſe Contracts have been conſtrued fri#ly. A Deviation from the 
particular Voyage infured, ſhall diſcharge the Inſurer ; unleſs a Ne- 
cefſity intervenes; which does, and ought to alter the Caſe. But 

even that muſt be 20/#h1n the Compaſs of the Voyage deſcribed : For if 

it happens AFTER @a Deviation, the Inſurer is diſcharged, even 
though * Ship ſhould have returned into the right Road again, 
hs 4 | before 


: Faſter Term 30 Geo. 2: 


here the Accident happengd; Now this preſent Accident did not 
happen w1iTHIN the Voyage inſured: For it happened A LanD. 


But Mr. Williams ſays this happened in the Courſe of Trade: 
My Anſwer is, That We have nothing to do with the Courſe cf 
« Trade.” We have nothing to do with any Thing but the Courſe 
of NAvi6ATION; which is quite a different Thing. Theſe Sails, 
Tackle, &c, were inſured IN the Ship: And if the Captain takes 
them out of the Ship and puts them any were ELSE, the Inſurers 
are not anſwerable. And it's being for the Benefit of the Ship, Ec, 
makes no Difference. It did not ariſe from Neceſſity: Much leſs 
from a Neceflity ariſing in the Voyage. This Act of mere Pru- 
dence or Convenience cannot affect the Inſurers. And their no- 
jag this to be the Courſe of the Voyage, will not prove that they 
8 to inſure any Thing at Land. They cannot, by their Char- 
ter, do it; for that reſtrains them from inſuring at Land: and there- 
fore they certainly never intended it. As to the Caſe of Trerney v. 
Etherington P.17 G. 2. It was not a Common Policy, It was thereby 


— 


agreed that they might unload, &c, and reſhip into an Engliſh 


Ship.“ But no Eugliſb Ship being there, they unloaded upon a 
Store-Ship. And this was a Peril af SEA; for the Ship was loſt 
at Sea: So that it ſtrictly and properly was wITBIN he Voyage. 
And as to it's being the Mode of Re- ſhipping, in Caſe no other 
Ship was there; here is no ſuch Agreement in the preſent Caſe, as 
was there inſerted in the Policy: So that it was within the ver 

Terms of the Policy, in that Caſe. He cited the Cate of Fitz- 
gerald v. Pole, in P. 23 G. 2. in B. R. and afterwards in Dom 


Proc. in May 1752 ; which was an Inſurance of a Privateer for four * P. 346. 


* Months: And there the whole Cruize was by this Court underſtood 
to be inſured; And the Inſurers were holden here, to be bound, 
though the Ship itſelf was ſafe; and accordingly they gave Judg- 
ment for the Plaintiff, But the Houſe of Lords held them dil 
charged; as the Hip was ſafe; and affirmed the Judgment of the 
Exchequer Chamber, who had reverſed that of B. R. And there 
is no Inconvenience in my Doctrine: Becauſe whatever is by the 
Parties particularly neut to be inſured, beyond the general Meaning 
of the Words, may be ſpecrally inſerted in the Policy; And then 
all will be clear ; and . left to uncertain Conſtruction. 5 


Mr. I iiams i in Reply— 


This Fire happened during the Courſe of the 8 And this 
Inſurance is z9t merely upon the Ship; but upon the Rigging, Sails 


Tackle and Furniture likewiſe ; which in their Nature are capable of 


being carried on Shore, and uſually are ſo, upon theſe Occations, as 


ts. expreſly ſtated. 


. e 
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inſure on Land—The 


And this is a Loſs happening in Port. It is the proper, and the 
only Port, where the Engliſh can clean and refit their Ships. And 
being upon a Sand-Bank in the River, is a Loſs at Sea, not at Land. 
If the Goods cannot be removed from on Board One Ship to ano- 
ther, the Reaſon of that muſt be, that the Inſurer has had only 
that particular Ship in Contemplation, on 4hzch he inſured ; and 
perhaps the Care and Caution of the Mafter of it too, as well as the 


 Gooaneſs of the Ship. 


This taking out and depoſiting the Rigging, Sails and Furni- 


ture was a neceſſary Act; and is done by all the Nations in Europe, 


except the Dutch ; who are ſtated to conſider it as a Diſadvantage 
that they are not permitted to do it. And it is ſtated to be for the 
Benefit of the Ship, and of the Inſurers, and All concerned. And 
this being the uſual Courſe of the Voyage, it was unneceſſary to 
particularize or ſpecify this in the Policy: It muſt neceſſarily have 


been in the Contemplation of the Inſurers. 


And as to the Company” 8 being obliged by their Charter, not to 
erchants inſuring with them are not obliged 
70 know this: Nor do the Company in fact practiſ it. Beſides, 
if they do it, notwithſtanding their Charter, they are not the leſs 
bound to anſwer what they have undertaken. And indeed the 


Charter only means to preclude them from inſuring Houſes and 


AY at Land, (which 1s quite another thing; ) not Ships at Land. 


P. 347. 


As to the Caſe of Fitzgerald V. Pole, There was 15 Loſs of the 


Thing mſured : Whereas here is a Loſs of the wy Thing inſured. 


* Lord MANSFIELD ſaid It was very neceſſary that the Determi- 
nations upon Policies of Inſurance ſhould be fixed and certain : 
And therefore they would conſider this Matter, and look into 

the Caſes; and then (within the Term) give their Opinion, 


CUR. ADVISARE VULT. 
| LoRD MANSFIELD now delivered the Opinion of the Court. 


He ſtated the Caſe minutely, and then the Queſtion; which was 
Whether 74s was a Loſs for which the Inſurers are reſponſible, 


within the Intent and Meaning of the above-mentioned Policy of 


cc Inſurance. 


By the expreſs Words of the dne the Defendants have inſured 
the Tackle, Apparel, and other Furniture of the Ship Onſlow, from 
Fire, during the whole Time of her Voyage, until "her Return in 


ſafety to London, without any Reſtriction. 


4 Her 


. Eaſter Term 30 Geo. 2. 


Her Tackle, Apparel, and Furniture were inevitably burnt in 


Cina, during the Voyage, before her Return to London. 


The Event then which has happened is a Loſs within the General 
Words of the Policy : And it is incumbent upon the Defendants, 
to ſhew, from the Manner in which this Misfortune happened, or 
from other Circumſtances, that it ought to be conſtrued a Peril 
« which they did not undertake to bear.” 


From the Nature, Object, and Utility of this kind of Contract, 
Conſequences have been drawn; and a Syſtem of Conſtruction 


eſtabliſhed, upon the ancient and inaccurate Form of Words in 
which the Inſtrument is conceived. 


The Mercantile Law, in this Reſpect, is the ſame all over the 
World. For, from the /ame Premiſſes, the ſound Concluſions of 
Reaſon and Teng: muſt univerſally be the ſame. 


Hence, among many other, the following Rules have beer 
ſettled. 


If the Chance is varied or the 4 altered by the Fault of the 
Owner or Maſter of the Ship, the Inſurer ceaſes to be liable: Be- 
cauſe he is underſtood to engage that the 'Thing ſhall be done, ſafe 


from fortuitous Dangers; provided due r means are uſed by the Tra- 
der to attain that End. 


hut the Maſter is not in Fault, if 1 he did was done in the * P. 348. 
55 18 Courſe, or neceſſarily ex juſtd Cauſa. © 


The Inſurer, in eſtimating the Price at which He is willing to 
indem nify the Trader againſt all Riſques, muſt have under his Con- 
ſideration the Nature of the Voyage to be performed, and the uſual 
Courſe and Manner of doing it. Every thing done in the uſual Courſe 

mult have been foreſeen and in Contemplation, at the Time he en- 


gaged. He took the Riſque, upon a Suppoſition that what \ was 
| uſual or neceſſary, would be done. 


It is abſurd to ſuppoſe, when the End is inſured, that the uſual 


Means of attaining it are meant to be excluded. 
Therefore, when Goods are (ured « 7111 landed; without ex- 


- preſs Words, the Inſurance extends to the Boat, the uſual Method of 
Ln Goods out of a Ship, upon the Shore. 


17 
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If it is uſual t. to ſtay fi fo long at a Port, or to go out of the Way, 
the Inſurer is conſidered as underſtanding that Uſage. Bond v. Gon- 


ales, 2 Salk..445. was ſo ruled by Ld. Ch. J. Holt. 


< Ut ſupra, 


If Goods are inſured on Board one Ship, to a Port; and from 


' thence, on board another Ship, the firſt that can be got; The 


Inſurance extends through all the intermediate Steps of removing 
from one Ship to the other, as uſual. * For the Means mult be 


| taken to be inſured, as well as the End. 


All this has been tri in the Caſe of Tierney v. Etherington 


at Guildhall, 5th March 1743. That was an Inſurance on Goods 


in a Dutch Ship, from Malaga to Gibraltar, and atand from thence 


to England and Holland, both or either; on Goods as here under 


agreed ; beginning the Adventure from the Loading, and to con- 
tinue till the Ship and Goods be arrived at England or Holland, and 
there ately landed. 


The Agreement Was That upon the Arrival of the Ship at 


Ns Gibraltar, the Goods might be unkaded, and reſbipped in one or 
more Hritiſi Ship or Ships, for L ngland and Holland; and to re- 


e turn One per Cent. if rig wok in \ England.” 


It appeared on Evidence, that when the Ship + came to Gibraltar, 
the Goods were unloaded, and put into a Store-Ship, (which it was 


proved was Ways conſidered as a Marebciſe;) and that there was 


then % Grityfh Ship there. Two Days after the Goods were put 


P. 349. 


into this Store- Ship, they were loſt 1 in a Storm. 


For the Deſendant, it was inſiſted that the Inſurance was only 


upon the Duleh and Þritifh Ships; and that it did nat elend to the 


Store- Ship; which i 1s conſidered as a Warehouſe at Land, and 2 et 
a Peril at Sea. 


For the Plaintiff, It was inſiſted, That this was a Loſs in the 
Voyage : For the Policy is, for all Loſſes at Gibraltar, as well as 
to and from. If there had been a Britiſb Ship there, and the 


Goods had been put into a Lighter, in Order to go to the Hritiſh 


Ship, and loſt in the w ay; T hat would have been a Loſs within 


the Policy. We have Liberty to unload and reſhip; and therefore 


have a Liberty to uſe all the Meazs in Order to do that. 


Lux, Ch. F. faid—Tt is certain, that in Conſtruction of Policies, 


the Arictum Fus, or Apex Juris is not to be laid hold on: But they 


are to be conſtrued largely, for the Benefit of Trade, and for the 
Inſured. Now It ſeems to be a ſtrict Conſtruction, to confine this 
Inſurance only to the unloading and reillipping, and the Accidents 

=o; 1 attending 
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attending that Act. The Conſtruction ſhould be according to the 
Courſe of Trade in this Place. And this appears to be the uſual 
Method of unloading and reſhipping in that Place: Vg. That 
« when there is no Britiſb Ship there, then the Goods are kept in 
« Store-Ships.” 
He added, that where there is an Inſurance on Goods on Board 
ſuch a Ship; 7hat Inſurance extends to the carrying the Goods to 
Shore, in a Boat. So if an Inſurance be of Goods to ſuch a City; 
and the Goods are brought in Safety to ſuch a Port, though diſtant 
from the City; That is a Compliance with the Policy, if that be 
the v/ual Place to which the Ships come. 


Therefore as here is a Liberty given of unloading and reſhipping, 
It muſt be taken to be an inſuring the Goods under /uch Methods 
as are proper for the unloading and reſhipping. Here is no Neg- 


8 
lect on the Part of the Merchant, (the Inſured:) for the Goods, 


were brought into Port the 19th and were loſt the 22d of November. 


This Manner of unloading and reſhipping is to be conſidered as 
the neceſſary Means of attaining that which was intended by the 


y 
Policy; and ſeems to be the ſame as if it had happened in the Act 
of reſhipping from one ſhip to the other. And as this is the known 


Courſe of Trade, it ſeems extraordinary if it was not intended. 


This is 20 to be conſidered as a Swſper/ion of the Policy, during 
the unloading and reſhipping from One Ship to another. For, as 
the Policy would extend to a Loſs happening in the unloading and 
* reſhipping from One Ship to Another, ſo an 


| p y Means to attain that * P. 3 50. 


End come within the Meaning of the Policy. 
And accordingly, a Verdict was given for the Plaintiff. 


In the Eaſter Term following, a new Trial was moved for: But 


it was refuted, by Lord Ch. J. Lee, Mr. Juſt. Chapple, and Mr. 


Juſt. Deniſen ; Mr. Juſt. right indeed being of a different Opi- 


nion; namely, © that it was a Removal at the Peril of the In/ured.”. 


So in the preſent Caſe, the ſame reaſoning will hold. And, in 
general, What is zſually done by ſuch a Ship, with ſuch a Cargo, 


in ſuch a Voyage, is underſtood to be referred to by every Policy; 


and to make a Part sf it, as much as if it was expreſſed. 


The Uſage, being foreſeen, is more ſtrongly allowed to be done, 
than what is left to the Maſter's Diſcretion upon unforeſeen Events: 
Yet if the Maſter, ex ſuſtd Cauſa, goes out of the Way, (as, to 


refit, or to avoid Enemies, Pirates &c,) the Inſurance continues. = 


. Upon 
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Upon theſe Principles, It is difficult to frame a Queſtion which 


can ariſe out of this Caſe, as ſtated. 


The only Objettion is, © That they were burnt in a Bank-Saul 


and not IN the Ship; upon Land, and not at Sea or upon Water; 


« and, being appertinant the Ship, Loſſes and Dangers afhore could 


t not be included. 8 


The Anſwer is obvious. (1it.) The Words make no ſuch Di- 


ſtinction. (adly.) The Intent makes no ſuch Diſtinction. 


1 Po 351. 


Many Accidents might happen at Land, even to the Ship. 


Suppoſe a Hurricane to FRA it a Mile on Shore. Or an Earth- 


quake may have a like Effect. Suppoſe the Ship to be burnt in 


a dry Dock. Or ſuppoſe Accidents to happen to the Tackle upon 


Land, taken from the Ship, while accidentally and occaſionally re- 
fitting; as on Account of a Hole in it's Bottom, or other Miſchance. 


"Theſe are poſſible Caſes. But what might ariſe from an acciden- 


ral Occaſion of refitting the Ship, is not near ſo ſtrong as a certain 
neceſſary Conſequence” of the ordinary Voyage, which the Parties 
could not but have in their direct and immediate Contemplation. 


Here, the Defendants knew that this Ship muſt be beeled cleaned 


and refitted, in the River of Canton. They knew that the Tackle 
Ee, would then be put in the Bank- "IRE They #new it was for the 
9255 of the Ship, and prudent, that they ſhould be put there. 


Had it been an accidental Neceſſity of reſitting, dis Maſter might 
have excuſed taking them out of the Ship ex ju/t4 Cauſa. But 
Deſcribing the Voyage is an expreſs Reference to the uſua Manner 


of making 1 it, as much as if erer Circumſtance was mentioned. 


Was the Chance varied by the Fault of the Maſter ? It is im- 


_ poſſible to impute any Fault in him. 


| Is this like a Deviation ? No: Tis: ex 2 gag, Which always 


| excuſes. 


And yet Sir Richard Lloyd, being preſſed in his SG Was 
obliged to inſiſt © that it reſembled a Deviation: Which deter- 


a manes the Inſurance, and diſcharges the Inſurer.” 


Anſwer. This Suppoſes the Parties to inſure from London and 


back : again, Knowing that the Policy * ould be determined in the 


4 — — River 
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a difference in the Premium: Yet the Under- Writers have All kept 
the Premium upon other China Voyages. 


One Objection was formed by comparing this Caſe to that of 


changing the Ship or Bottom, on board of which, Goods are in- 
ſured: Which the Inſured have no Right to do. 


Anſwer. There, the identical Ship is effential : For that is the 


Thing inſured. But that Caſe is not like the preſent. 


Another Objection was, © That Policies ought to be conſtrued 
« ſeridtly, and not to be extended to Caſes omitted: (Which latter 


Poſition 1s true ; and mult be agreed.) 


River of Canton: Which wonld be alfa. Beſides, it ought to make 


Anſwer—But that is not the preſent Caſe : For this is not a Caſus 


omiſſus but clearly within the View and bona fide Intent of the Po- 
: _— 

The Caſe of Fitzgerald v. Pole is no way applicable to, the pre- 
ſent. The Queſtion there was, Whether it was a partial, or a 
total Loſs, within the Meaning of the Policy.” In that Caſe, 


there was Nothing fixed by Uſage, or by known and eſtabliſhed 


Conſtruction, (as there is in this Caſe :) So that no Inference can 
| be drawn from that Caſe, concluding to this. 


Here, the Defendants inew'thatthe Tackle and Furniture would 


be put in this Bank-Saul, as the ꝝyſual, certain Conſequence of the 


Voyage at Sea; which akvays made it neceſſary to heel clean and 
* refit the Ship in the River of Canton. Had the Inſurers been aſked, 
they muſt, for their 07 Sakes, have inſiſted they ſhould be put 
there, as the beſt and ſafeſt Method. They would have had Rea- 


P. 352. 


ſon to complain, if, from their not being put there, a Misfortune 


and by his Fault ould have varied the uſual Chance. 


had happened: In 7zhat Caſe, the Maſter could have been to blame, 


They have taken a Price for ſtanding in the Plaintiff's Place, as 
to any Loſſes He might ſuſtain in performing the ſeveral Parts of the 
Voyage; of which, his was uon n and intended to be One. 


Therefore We (All of Us who * heard the Argument) are very 
clearly of Opinion, That in every Light and every View of this 
Caſe, in Reaſon and Juſtice, and within the Words Intent and 
Meaning of the Policy, and within the View and Contemplation 
of the Parties to the Contract, the Inſurers ARE LIABLE to anſwer 
for this Loſs. Wherefore . 


Per Cur. Let the PosTE A be delivered to the Plaintiff, 


Anderiyn 


* Mr. Jufi. 


Wilmot was 


not preſent ; 
being ingaged 
in Chancery, 
as One of the 


Lords Com- 
miſſioners. 
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Anderſon ver/. George. 


PON a Rule for the Plaintiff to ſhew Cauſe © W hy a Ver- 
dict obtained by Him for 167. ſhould not be ſet aſide, and 


ea new Trial ordered, Uyon Payment of Cofts ; 


The Caſe appeared to be, That the Plaintiff had ſold Goods to 
the Defendant: Who paid for them by a Promiſſory Note of One 


 Hopley; which the Defendant indorſed. The Plaintiff demanded. 


the Money of Hopley: But indulged Him with further Day of Pay- 
ment, ſeveral times; till Hopley broke. 


The only Diſpute between the Parties was, * J/hich of them 


«© ought to bear the Loſs of this Note.” For the Plaintiff was paid; 
if the Loſs ought to fall upon Him, through his Regie or Indul- 


| gence in giving turther Credit to Hopley. 


There were tu Counts in the Declaration: One, for Goods fold ; 


the Other, againſt the Defendant As Indorſer of the Promifſory Note. 


* 


When the Cauſe came on to be tried, though both Parties came 


to try the real Merits of the Queſtion between them, vis. © Which 
* ſhould bear the Loſs of the Note occaſioned by Hopley's Failure ;” 
And the Plaintiff's Agents had the Note in Court ; Yet, finding 


upon their own Evidence,“ that the Flaintitt had given repeatedly ; 
further Credit to Hopley, they reſorted to a TRICK, and reſted 
their Caſe upon proving the Sale and Delivery of the Goods, which 


never was diſputed. The Defendant could not produce the Note: 


It was in the Plaintiff's Cuſtody. Relying upon its being the only 


Ground of the Plaintiff's Cale, the Defendant had not given Him 


NorTicE © #9 produce 11. The Count, ſtating it, could not be 


given in Evidence: And the Defendant had not intitled Himſelf to 


prove the Contents, for want of Notice to produce it. LORD 


MANSFI ETH told them, at the Trial, it was an improper Artifice; 


That no Verdict could ſtand, which was to obtained. But the 


Plaintiff refuſed 79 F JOY the Note; and had a Verdict, of 


Courſe. 


It was now contended, for the Plaintiff, that the Verdict was 


regulan, and the Plaintiff in no Fault, For, without Notice, He 


was not col:ged to produce the Note. Therefore the Verdict ought 


not to be {ct aſide. 


The CouRT thought the Plaintiff had taken an unfair Ad- 
vantage, contrary to Juſtice and good Conſcience. That the Rules of 
CW a WER | 2 1 23 HE 


Faſter T erm 30 Geo. 2 


DDD r r „ 


Practice muſt be F But He who abuſed then; ina particular 
Caſe, ſhould not ſhelter a Trich, by Reguiarity. The Plaintiff did not 
want Notice to produce a Note he had in Court, and which he had 
laid in the Declaration as his Ground of Action. Beſides, He took 
a Verdict for the Price of the Goods; though he had received Satiſ- 
faction, the Evidence of which was in his own Cuſtody and cb. 


preſſed. 


They not only ſet aſide the Verdict; but ſet it aſide Wiruour 
Payment of Coſts: And declared, “ the next Time that a Party 
«© ſhould obtain a Verdict in like Manner, by an unfair unconſcion- 
able Advantage, without trying the real Queſtion, they would ſet 
* aſide the Verdict, and make Him pay the Coſts.” 


A new Trial being ordered, This Cauſe was tied at Guildhall, 
the Sittings after this Term: And the Defendant had a 
Verdict upon the Merits, to the Satisfaction of every Body, 1 
the Caſe being clear beyond a Doubt. - : 


* Rex werſ; Inhabitants of Bentley. . P. 354. 


See this CAE abridged, in the Taiz; and at large, i in | the 
Quarto-Edition of my SETTLEMENT= Senn Ne. 135. 


Pa. 42 5. 


The End of Eaſſer Term 1757, 30 Geo. 2. 


41 Trinity 


F. 357. 


Trinity Term 


30 K 31 Geo. 2. B. R. 1757. 


— 
F 


_— 13 Rex ver. Inhabitants of Great Torrington. . 

une 1757. | 0 | | | : OR Cn | 

See this CAs E abridged in the TABLE; and af large, the 
Quarto-Edition of my SETTLEMENT CASES, Ne. 136. 
by 430. 


2 P. 358. * V,. the next Caſe, Rex verſ. Inhabitants of n which 


is the ſame Point, and determined on the like Conceſſion 
of the Adveric Counſel. 


Tueſday, 14 Rex ver /. Inhabitants of Keynſham. 
June 1757. | . „ | | 


See the laſt Caſes. P.-- 


This Cas is alſo abridred i in the TABLE; and may be ſeen 
_ at large in the abovementioned Book, NY. I 37. p- 429. 


Wedneſday, 


be bez. Weller ver. Goyton and Walker. 


CTION againſt Tuo, upon a JoinT-Promiſe ; Tudgment 
againſt Walker, by Default; Iſſue joined by Goyton ; and the 
Plaintiff neglected to bring it on to Trial: And the Common Rule 
was obtained, for Jucgracut as in Cafe of a Nox-SvuiT. 


This . 


Trinity Term 30 & 3¹ | Geo. 2. 


This was a Queſtion on 14 G. 2. c. 17. F. 1. concerning the 
Court's giving Judgment as in Caſes of Non- Suit: And it aroſe upon 
a Doubt of the Maſter's, Whether He could tax Coſts as in Caſe 


„of a Non-Suit; as there was a Judgment by Detault, for the 
« Plaintiff, againſt the Other Defendant. a 


* Mr. Tom "ſon ves for the Direction of the Court to the Maſter, 


that he ſhould tax the Defendant Goyton his Colts, Fee to 


the Rule. 


Lord MaAnsFIELD (though no Counſel appeared on Behalf of” 
the Plaintiff) had a Doubt, © Whether there couLD be Judgment 

« AS in Caſe of a Non-Suit, in a Caſe where the Plaintiff was noT 
table to a Non-Suit.” This Act of 14 C. 2. c. 17. enacts © that 
all Judgments given by Virtue of it, ſhall be of the like Force 
« and Effect, as Judgment upon Non- Suit; and of no other ;” (§. 2:) 
And provides “ that the Defendant or Defendants ſhall, upon ſuch 


cc 


c Suit where He She or they WOULD UPON NON-SUIT be intitled 


udgment, be awarded his her or their Coſts, in any Action or 


P. 359. 


ro the ſame; and in No other Action or Suit whatſoever.” (&. * 


80 that the Point ſeems to be Whether the Plaintiff cond, in this 
« Caſe, have been nonſuited at the Trial.” For if he could not, then 
the Caſe of a Non- Suit daes NO here EXIST: And conſequently 


the Court cannot give Judgment and Coſts, As 77 Caſe of a Non 


Suit, when the Caſe of a Non-Suit does not at all exiſt. 
was a Judgment obtained by the Plaintiff againſt One of the Defen- 


Now here 


dants, already: How then can the Plaintiff be out of Court as fo 
Him? But F he 7s nonſurted in this Action, He will be out of | 


Court, as againſt both Defendants. 


Mr. Juſt Denon framed to think, alſo, that thePlaintiff would . 
not have been liable to a Non-Suit at the Trial. And to that Pur- 


poſe, He recollected and mentioned the Caſe of Greeves v. Roll and 


Newell; which is root in 2 Salkeld Title VO, pl. 5+ ba. 
3 


NoTHING was taken by the Motion. 


* Sce 8. C. 


alſo, at large, 


in Caſes in 
B. R. temp. 


5 W. 3. Pa. 
2651. (called 


12th Mod.) 
and in 1 Ld, 


Raym. 716. 


(Both better 
reported.) 


Hall 


Trinity Term 30 Geo. 2. 


F. 360. 


Hall et Ux' ver/. Woodcock. 
Trin. 1756. 26, 30 G. 2, Roth 921. 
{ Lord Commiſſioner Wilmot abſent in Chancery.) 


E, RR OR to reverſe a Common Recovery. The Error aſſigned 
was“ that the Vouchee, before the Rendering of the Judg- 
« ment, died without Iſſue. Upon the Scire faciaſes previouſly 


iſſued againſt the Demandant in the Writ of Entry and againſt the 


Terretenants, Cc, who were returned to have been ſummoned, Sc, 
and thereupon Errors aſſigned; Lucas, the Demandant, comes in 
and pleads That there is no Error: And one of the Terre-Te- 
nants ſuffered Judgment by Default. But Woodcock who was alſo 


one of the Terre-Tenants, prays Oyer of the Sire facias; and pleads 


« NoN-TENURE, and that Henry Balguy and his Wife are the 


« Terre-tenants;” And prays JUDGMENT ON THE SCIRE FACIAS. 


To this Plea there is a Demurrer, by the Plaintiffs in Error; and 


no” Joinder 1 in Demurrer, by Woodcock the Terre-Tenant. 


Serjeant Poole for the Demurrer, * VIS. for the Plaintiffs in the 


Scire fac: 05, and in Error. 


The Scire ſacias which iſued againſt the Terre-tenants is not ex 


| Neceſſitate, nor ex Debito Fuſtitiæ; but only diſcretionary in the 


Court, and only to tee if the Terre-tenant has a Releaſe of Errors: 


But the Terre-tenant can not plead «« iNon-tenure,” and “ that 


another Perſon was Tenant of the Freehold, at the Time of the 


e iſſuing of the Scire facias.” That Other may as well plead (i (in 


like Manner) to another Scire jſacias to be iſſued againſt bim, «that 


„ a THIRD Perſon is Tenant of the Freehold;” and fo on. And 
the Terre-tenant's Title will not be affected by his Judgment and 


| Recovery: For an Fje&mert muſt be Wange. The Terre-tenant 


cannot plead in Abatement of the Writ of Error; but only in Par of 
it. 1 Lev. 72, 130, 146. Winn v. Lloyd is ſo. 1 Siderf. 213. S. C. 


1 Keb. 54, 351, Sc. S. C. Sir. T. Raym. 15, 5 5. S. C. Dyer 325 4. is 
alſo a ſtrong Intimation ? that the Terre-Tenant can only plead in Bar 


« of the Writ of Error.” The Cafe of Minn v. Lloyd is in Point. And 


the preſent Caſe muſt be taken to be a Plea put in merely for Delay, 


(as that was.) 


Mr. Luke Robinſon contra for the Defendant V. 22dcock, whoſe Plea 
was demurred to. It appears «por the whole Record, that the Plain- 
tiffsin Error have noTitle: And it fo, there is an End of the Matter. 

As 


Trinity Term 30 & 31 Geo. 2. 


As to this Plea of the Terre-tenant, © of Non-tenure; and that 
„ Balguy and his Wife are the Terre-tenants"—The Fact is ad- 
mitted by the Demurrer: And the Plaintiffs in Error ought to have 
taken out a new Scire facias againſt Ba/guy and his Wife. The 
Scire facias againſt the Terre-tenant is of neceſſity, and NOT di/- 
cretionary. For the Tenant to the Præcipe is merely nominal: But 
tis the Terre-tenant whois the Hue Tenant of the Freebold. And 
the Terre-tenant aray Plead MANY other Pleas bejides a Releaſe : He 
may plead * that the Plaintiff has conveyed the Land to another;“ 
or he may plead Non-tenure. That © a Scire facias againſt the 
«« Terre-tenant zs flrictly neceſ/ary, is proved by 3 Mod. 119. * King- * P. 361. 


tan v. Herbert. 3 Mod. 274. Anon. ſays, that there + ſhould be * This Caſe | 


* a Scire facias, both againſt the Heir Ax p againſt the Terre-te- ; 8 
« nants.” (Now here is none againſt the Heir, at all.) Dyer therefore is 
321. 4. b. proves expreſsly, that there ought to be a Scire facias authority. 
to the Terre- tenants before the Court proceeds to an Examination there held it 
« of the Errors.“ 5 Mod. 209. Stokes v. Oliver. A Writ of Erromn to be ne- 
was brought to reverſe a Common Recovery: And there was a pitt, 
5 : . oint of Law: 
Scire facias againſt the Terre-tenants. 6 Mod. 134. Adams v. But tharit 
Terre-tenants of Savage, was a Scire facias by the Adminiſtrator, e pre 
to warn in All the Terre-tenants of Savage, {not naming them :) * r 


Courſe of the 


And fo. 199. was a Plea in Abatement,” * That J. S. was a Terre- Court, and 
« tenant of Savage; and was not ſummoned.” T“? OO reaſonable. 

ns e ) Tet 3 
ſo, 


But fuppoing the Plea to be bad, yet there is neither Heir nor 1 This Cafe 


Terre-tenant before the Court. And He ſaid He had other Objec- fend: no 
tions too. But GE en ö 2 1 


Lord MANSFIELD faid He had better reſerve them, till he 
ſhould ſee whether this Plea to the Scire facias would hold. 
And He aſked Mr. Robinſon Whether He had any Autho- 
rity to prove * that the Terre-tenant could plead any 


: £6 | Thing elſe BUT a RELEASE.“ 55 
— (Which Mr. Reinſon could not produce.) | 


Serj. Poole in reply The preſent Queſtion is upon 576 Plea of 
the Terre-tenant. I deny that a Scire facias againſt Terre-tenants 

is ex Debito Fuſtitie. However, We have iſſued a Scire facias 

againſt One of the Terre-tenants; who has ſuffered Judgment by 
Default. Dyer 321. a. cites the Caſe of Leyghe v. Cohn & al, 

7 H. 8. Error to reverſe a Judgment in Aſſize. * The Caſes in - V. Dyer 

5 Mod. 209. and 6 Mad. 134. are not applicable to the preſent 55132 375: 
Caſe: That in 6 Mod. 134. was in Order to bring all the Co- an 4 8 
Terre-tenants in, to make Contribution. ; 


7 7 


The Court 


ceſſary, in 
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W 


I they have a Releaſe to plead, let them ſhew it: If not, tis 
plainly a Plea only for Delay, 


TD 8 Lord MaxsFIEID-By the * eflabliſhed Method of Proceeding 
„ 112, . 
accord. there muſt be a Scire facias againſt the Terre-tenants : Otherwiſe, 


indeed, it is an Irregulari but no more. 


The 7 erre-tenant has nothing to 45 with the Matter. All that he 
can do, is only what any Amicus Curiæ may do; vis. produce a 
Releaſe of Errors: But he has nothing to do, in Intereſt. There- 
fore there ought to be a Reſpond. oufter, in this Caſe. 


As to the other Objections, tis not proper to meddle with them 
yet. 1 55 | 9 
= P. 362. Mr. Juſt. Drxisox concurred. This is not like a Scrre facias 
*[Which was on the * Death of a Party: Tis only a Scire facias againſt the 
the Caſe in Terre-tenant, who is 10 Party to the Record, and has Nothing to do 
# ROO 1.3 with the Matter, in Point of Intereſt. 
* 199.] 
In Carthen 111, 112. The Earl of Prabrobi $ Caſe, Theſe Scire 5 


Jacigſes againſt the Terre-tenants are ſaid by Lord Ch. Juſtice Holt, 
to be diſcretionary, and not to be ſtricti Juris; but yet to have 


been the conſtant and uſual Courſe of the Court; and therefore 


e not to be departed from.” And the Terre-tenant can only plead 
a Releaſe of Errors; to defend his own Poſſeſſion, or for bs Sake 
of Purchaſers: But he CANNOT plead in Abatement to the Writ, 
when he is 10 Party to the Suit. | 


V. Raym. In the Caſe of Winn v. Lloyd, the three n pleaded * 

55, 56. S. ©: three different Pleas ; which were rejected as frivolous. And ſo 
is this; and ought to be rejected. And it is premature to enter into 
the Errors objected to in the Record: For Mr. Robinſon 18 only 
Counſel for Woodcocks One of the Terre-tenants. 1 


Mr. Juſt. F os TER Was clearly of the ſame Opinion. 
Here Woodcock comes in, and ſays « He has No Intereſt in the 
„Land.“ Therefore he certainly cannot be heard, in Objection to 
the udgment, and to ſhew that to be erroneous : T his was no Part 


of the Intention of the Notice given him by the Scire facias. His 
Plea i is inſufficient : Therefore he ought to anſwer over. 


Per Cur. ResronD. OUSTER. 


Far, 


Trinity Term 30 & 31 Geo. 2. 


Far, (Spinſter,) verſ. Denn. 
Ex RR OR to reverſe a Judgment i in Ejectment. 


Mr. . Martin for the Plaintiff i in Eor. 


This was un Ejectment, wherein Deun was Plaintiff, and El:2a- 
beth Far and Rebeccah Saul Far were Defendants : and Iflue had 
been joined between the Plaintiff. and ht theſe Defendants. And 
Day was given to the Parties &c. At which Day comes as well the 
Plaintiff as the ſaid Elizabeth Far: But the other Defendant Re- 


 beccah Savil Far, doth not come. And the Sheriff doth not return 
his Writ. 


Then the Death of ReBECCan SAvit Far is $8UGGESTED upon 
the Roll, in the uſual way. And a new Venire is awarded to tr 
the Iſſue againſt the ſurviving Defendant E/z. Far: And it is fur- 
ther awarded, That all further Proceedings againſt Rebeccah Savil , 
Far (hall ceaſe.” Then it ſets forth the Record of the Poſtea at 
the Aſſizes; and the Recovery againſt Elizabeth Far. And the 


Judgment is That the Plaintiff recover his Term againſt the laid 
wo Elizabeth Fare 


Errors algned—** That there is no Record of Ni prius;” 
[which Serjeant Marlin ſaid, was only done, in Order to give them 
Opportunity of objeCting to the Variances ; ;] And © That Judgment 
« 1s given for the Plaintiff below, whereas it ought to have been 
« given for the Defendant.” Then a Certiorari iſſued, to certify 
the Record of N prius. Which was certified accordingly. And 
In Nullo Perratun” was pleaded, by the Detendant in Error. 


This Writ of Error was brought, He ſaid, by the Approbation 
of the Court of C. B. on Conſent to wave a Motion there in Ar- 
reſt of Judgment. He cited Biſbop's Caſe, in 5 Co. 37. b. to thew 


that he was at Liberty to make Exceptions not aſſt ned for Error. 


Alſo 1 Salk. 268. S. P. Carlton V. Mortagh. 
And then he proceeded to make his ObjeQions; VIZ. | 
; iſ. The Nif prius Roll i 18 erroneous, in itſelf. 
2dly The Mi prius Record varies materially from the P/:a Roll. 


zuly. This may be taken Advantage of, AFTER Verdi. 


4thly. 


* P. 363. 


Trinity Term 30 & 31 Geo 2. 


4thly. The Omron of <« Quod querens Nil capiat per Breve, 


to Rebeccah Savil Far, makes the Judgment erroneous. 


<thly. The Fudgment ought not to have been for more than a 
Mo1ieTy of the Lands demanded. 8 


And Firſt The Death of Rebeccab Savil Far, One of the De- 


fendants, ought to have been ſuggeſted wporz the Ni prius Record. 


It is NoT /uffictent that this be mentioned in the Jurata- part of it. 


Barnes s Notes, Tr. 7 & 8 G. 2. C. B. Fo. 8. Waldo v. Harriſon : 


Where the Jurata in the Record of Ni prius was amended. Which 


was done upon the Foundation that the Jurata- part of the Record 


P. 364. 


is not an Award of the Court; bat only to annex the Proceedings 
Indeed Rebeccah Savil Far is, in that Part, ſaid to be dead: But 'tis 
only in a Parenthefis, and by way of Recital. However, that is 


not the PLACE for a Suggeſtion of the Death of Parties. And it ought 
to be a full and 2 itrve Aſſertion: For there are to be Proceedings 


= nn it. 


This Recital did not authorize the Fudge to try the Cauſe b 8 
One of the Parties only. There ought to be a New Venire awarded: 
Or it ought to have been awarded againſt 5075 Defendants. For 
Here is NO | proper ersten of the Death of One of the Defendants. 


The Furata i is Wrong. 2 Huli P. C. 290. 


The Death muſt be ſuggeſted. 8, 9 W. z. c. 11. § 7. But A 


Recital is no Suggeſtion. And this is not a Diſcontinuance ; but a 


Mis-Tral, (which 1 is not helped by the Stat. of Jeatalls. * 


Secondly—This Nifs prius Record varies | materially from .the 


| Plea-Roll ; For it is at between the fame Parties. And fmall Va- 
riances are fatal. 1 Ld. Raym. 329. Doberteen v. Chancellor. 
Palmer 378. Young v. Engleſield. Gro. Elis. 340. Long v. Mic hell. 
Viner's Abridgment 553. VI. 8. of Title Error. 


Mr. Juſt. Fos r ER Brother, VINER 7s NOT an Autbority. Cite 


the Caſes that Viner quotes : That You may do. 
Serj. Martin proceeded— 


Thirdly—This may be taken n Advantage of, AFTER verdi. 


4 Fourthly | 


* If any Special Matter had been e about awarding the 
Venire out of the Common Courſe, a Copy muſt have been given. 


1 ck 235. Brocas v. Cry of Londen. 
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—— 


Fourthly The Judgment is 7mperfeet, without theſe Words 


«© Duod querens nil capiat &c.“ 


Lord MANSFIELD Would You have it, That he ſhall take 


Nothing by the Judgment, againſt a dead Perſon ?” How- 
ever, it 1 in the Entry of the Judgment, ** That further Pro- 
« ccedings ſhall ſtay againſt this dead Perſon.” 


Serjt. Martimn— 


Fifthly —The Judgment . only to have been for a 


Mzoiety of the Premiſſes. My Argument ariſes on 11 G. 2. * See c. 19. 


And here might have been two \ ſeparate Records. Both are made 
Defendants by the Rule. It is ſaid in 1 Ventr. 355. If every One do 
not appear, the Plaintiff cannot proceed againſt the Reſt. And 

though Ejectments be the Creatures of the Court, Vet the Records 


mult preſerve as regular a Form as other Records mutt : And ſo it 
is, even upon Common Recoveries. 1 


* Lord MaxsPIEL PII it be wrong, to 3 the Recovery of P. 365. 


the Term againſt the Tenant in Poſſeſſion, now would Vou 


have had it awarded? For it might have been very i inconve- 
nient to award it in Moieties. 


Serj. Mortin—Perbaps, 1 the proper Method may be, to apply to 


the Court where the Judgment is, ** that the Execution ſhould be 


« taken out, of {ſuch Part only as was the Poſſeſſion of the living 
<5 Defendant.” 


Serj. Hewit contra— 


Firſt, —— The Nt if praus Record is perfectly right. Even before 
the Statute of 8, 9 W. z. c. 11. the Death of the Party might be 
ſuggeſted upon the Roll. And here it is done, upon the very next : 


AER aner Du after the Death. 


My Brother Martin lays, elt is only done by way of Recital upon 


«© the Ny prius Roll.” But it is not neceſſary to enter it upon 


the Nife prius Roll at all; . unleſs to direct the Judge, between whom 
| He 1 is to try the Ifſues, and that He has Tur: yoo to try 1t. 


Secondly; He? is no material Variance: Whereas his Caſes are 
Caſes of material Variances. Indeed here is no Variance af all. 


Thirdly—Here i 18 nothing t to take Advantage of. 


Fourthly—The Judgment is perfect enough,” 
— — I% Fifthly— 


N — — I_ — 
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* P. 366. 


Fifthly The Judgment muſt be, © to recover the Term. el 
deed the Plaintiff al take Care to take out Execution for no more 
than He has a Right to, by the Recovery. And Many of his Ob- 


jections (even if they had any thing in them,) are cured by the Sta- 
tute. | 


Serj. Martin, in Reply, to the ſame Effect, as before. 


Lord MANSFIELD thought there was no Dificulty in the Ob- 
jections. T hey are reducible indeed to three. For the 3 firſt are 
no more than, Whether the Judge had Juriſdiction to try the 


Cauſe, between the Plaintiff and the living Defendant only. 


Now the Suggeſtion, and the Award, and All the Proceedings 
ſhew One of the Defendants to be dead; And there is an Award 


for the Proceedings to ſtay as to this Defendant; and to go on 


againſt the other oNLY : And the Jury is awarded as againſt the 
* living One, the Other BEING dead. Both were alive, "when the 


Iſſue was joined: And it is properly awarded upon the Iſſue Roll; 
and acknowledged. And the M/ prius Roll is only for the Direc- 


tion of the Fudge, to try it: And it is not traverſable on this Roll. oy 
And the two laſt Points are as plain. 


The Judgment 18 ke enough : And the Execution muſt be 
taken out according to the Right and Juſtice of what is really re- 


covered. 


Mr. Juſt. DENISs ON held it not neceſſary to enter and tranſcribe 
the very WoRDs of the Suggeſtion, from the Plea-Roll, upon the 


Niſi prius Roll; and all the Continuances; but only enough to ſhew 


and notify to the Judge, what Iſſues he was to try, and between 


whom. It is as properly put in here, in the Jurata, as any where 


elſe: And it could not be traverſed on the Niſi prius Roll. And 


here is 29 Variance; but only an Omiſfion of what was unneceſſary 


to be put in. And there was no Need of the " Jyerens nil capiat 


60 * Breve: T there i is / efficient wit bout ir 


And as to the 5th Exception—They might be Fa ne ; and 


then tis ſtrictly right. But if not, the Flaintiff recovers his Term: 


And he muſt take Care not to take out Execution for more than 
he had right to recover. 


Mr. Juſt. Fos TER Was very clear in concurring. 
Per Cur. unanimouſly 


JUDGMENT affirmed. ; 
4 Ball, 


Trinity Term 30 & 31 Geo. 2. a 


| I | | Saturday, 
Ball, qui tam, ver/. Cobus. 9 
R. Whitaker ſhewed Cauſe againſt quaſhing an Information 


qu tam, for exerciſing the Trade of a Baker at the Pariſh of 


Speldhurſt in Kent, not vg ſerved an Apprenticeſhip ; contrary 
10:5 E. c. 4. 


The it Objection taken to this Information, by Mr. Clayton, on 
the Original Motion, was That Speluburſt does not appear to be 
a City, Market- Town or ene lag It may be a VILLAGE.” 
For ſupporting which, He had cited 2 Keble 583. Rex v. French ; 
{iſt. Exception.) which Caſe is alſo reported in 1 Mod. 26. S. C. 
Rex v. Turnith and 1 Ventr. 51. S. C. But though theſe are all 
Reports of the ſame Caſe (which was cited by Mr. Clayton, only 
out of Keble,) Yet Mr. Whitaker alledged that they are inconſiſ- 


tent with each other. 

5 Mr. Clayton contra The Act was intended REY for the Bake * P. 367. 
fit of Corporation: And it has * always been taken, “ that it does , Rainsford 
«© not extend to any Village, or any Place % than a City, Market- tnougbt 


„Town, or Corporation.” And it would be extremely i luconve- bo ror 
nient to the Inhabitants of all diſtant retired Villages, if it did. * 


Lord Manet b The Queſtion is not now upon the Evi- 
dence; but upon the LA VIxG the Offence. Have You any 
Authority, that it may not be /aid at a Pariſh? 


Mr.  Cleyton—None but that i in Keble ; (vViZ. 2 Keb. 584. . 


Lonxp MaxsPIEL D- There is nothing i in the Act, that reſtrains 
it to be LaiD in a City, Market- Town, or Corporation: And . 
Laying it in A Pariſh will not affect the EVIDENCE. 


Mr. Jug. DxxI5oN expreſſed Himſelf j in Terms exactly to \ the 
{ame Effect. 


Mr. fuſt. FosrER Many Trades are carried on in Villages: 
Mott of the Clotu- Trade in hire, is carried on in the Villages. 


Mr. Clayton offered another Objection; viz. That it was not 2d. Objec- 


averred “ that he did not /h exerciſe the Trade, (namely, at tien. 
the Time of making the Act.) But 


Tur 
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Tar CovnT (without any Heſitation) over-ruled this Ob- 
jection. So that, (Both Objections being over-ruled.) 


Taz Rur © to ſhew Ca ſe why the Information 
ſhould not be quaſhed, was DISCHARGED. 


Tarrant ver /. Haby 


R. Norton and Mr. Winn moved for a Prohibition to the Con- 

ſiſtory Court of York, to ſtay their Proceedings againſt Tar- 
rant. the preſent Parith-Clers of St. Ofeth 1 in Tor; which Proceed- 
ings were there inſtituted at the Inſtance of Haxby the deprived Pa- 
RISH-CIERK, for the Reſtoration of the faid Haxy. 


The Office of Pariſh- Clerk i is of a TEMPORAL Nature: And the- 
Fees are of TEMPORAL Cognizance. There are two Caſes in 
* P 768. Sir J. Strange's Reports, to this Purpoſe; YV. 2 Strange 942 

308. Peak v. Bourne; and 2 Strange 1108. Pitts v. Evans C. B. And 
there is an expreſs Caſe in 2 Brounl. 38. Gaudye's Cafe with 

* Dr. Newman, C. B. P. 8 Fac. 1. That the Office of Pariſh-Clerk 

is Lay; And the Spiritual Court have no Juriſdiction concerning 

his Deprivation. 


This Haxby, they ſaid, was deprive by the Parſon and the whola 
Pariſh, tor Drunkenneſs during Divine Service, and other Miſde- 
meanors: Whereupon, the Parſon appointed Tarrant in his Room. 

Againſt whom, Haxby libelled, in the Conſiſtory Court of York ; 
| Where there was a Monition; and they were proceeding to bone 
Haxby. And all this was ſuggeſted. Upon which, a Rule was 
granted, to ſhew Cauſe. And now Mr. Nares was to have ſhewn 
Cauſe: But, being ſatisfied that it was too ſtrong againſt Him, He 
_ would not trouble the Court. Whereupon, 


The RuLE for the PRohIBIT ION 
Was made ABSOLUTE, 


Mondav..20 Rex ver/; Inhabitants of Uffculme. 

June 1757. Fùfiö ; 

See this Casr abridged, in the TABLE ; and at large, in the 
Quarto-Edition of my SETTLEMENT CasEs, Ne. 138. 


P 439» 
* Rex 
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* Rex ver/. Inhabitants of Milwich. 


See this CAsE abridged, in the TABLE ; and af large, in the 
Quarto-Edition of my SETTLEMENT-CASES, Ne. 149. 
Pa. 433. 


Harris verſ; Huntbach. 


HIS was a Cauſe in the Civil Paper; and came before the 


pe 51. 


Monday, 20 


June 1757. 


E P. 373. 
Tueſday, 21 
June 1757. 


Court, upon a Caſe reſerved for the Opinion of the Court, in 


an Action upon a general Indebitatus Aſſumpſit, in which the Plain- 
tiff declared upon two Counts; The iſt of which was for Money 


ent and advanced by the Plaintiff, at the Defendant's Requeſt; The 


2d was for Money laid out and expended by the Plaintiff, at the 
Defendant's Requeſt : And the Queſtion upon the Caſe ſtated, was 
Whether the Evidence ſupported tbe Declaration.” 


The Caſe ſtated—1R. That a No ote of the ES s was pro- 


duced in Evidence by the Plaintiff in the following Words : 


« 3d December 1751. Then received of Mr. Harris the Sum of 
« 19 J. on the Behalf of my Grandſon: Which I promiſe to be 


* accountable for, on Demand. Witneſs my Hand S. Huntbach. 
This Evidence was produced in Support of the firſt Count. 


On the 2d Comes the Evidence was, that One Davidji 


coming to the Plaintiff, by the Defendant's Order, for Money to 
pay Workmen, the Plaintiff refuſed to pay the Money, unleſs the 


Defendant would fign a Receipt. Whereupon the Defendant wrote 


the following Note, vig. Mr. Harris, At the earneſt Requeſt of 
the Gardiner, the workmen wanting money greatly, for the 


C6 


ier, for the Workmens Uſe the Sum of 15 L As Witneſs my 
Hand S. Huntbach.” And a Receipt was given by the ſaid Da- 
vidſon, the Gardiner, to the Plaintiff, on the Plaintiff's paying him 
this 1 5 J. Verdict for the Plaintiff—Caſe ſaved upon this Que- 


ſtion, vig. Whether the Evidence was fe HAcient to ſupport the 
Verdict.“ 


Mr. ben for the plaintiff—- The firſt Count is for Money lent 
and advanced by the Plaintiff, at the Defendant” $ — And 


Work at the Woodhouſes, This is to certify that it is My Requeſt 
that You pay to Mr. Davidſon, on the Account of Maſter H 


iſt. 
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here is a Note under the Defendant's Hand produced, icknow ledg- 
ing the Recept of it, and promiſing to be accountable for it: 
Which is tantamount to a Promiſe to PAY it. And it's being ad- 
ded, „on the Behalf of my Grandſon, makes no Difference: For 

74. There is no Remedy againſt the Infant. Therefore it is an Original, 
not a Collateral Undertaking. In 2 Ld. Raym. 1085. Buckmy v 
Darna!l, It is agreed That where no Action will lie againit the 
* Party bi l Undertaken for, it is an Original Promiſe.” I 
the Cate of Reid v. Naſh, M. 24 G. 2. B. R. and Tr. 1751, 24 & 
25 G. 2. It was ſettled e e And here is u Remedy Wan 7707 
the Higſaut, upon this Note. 


— 


* 
44 
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2d Queſtion. Whether the other Evidence above ſtated was ſuf 
fcient to maintain the 2d Count. 


Now the Plaintiff could not have maintained an Action againit 
the Infant, for this Money, no more than for the former. The 
Plaintiff refuſed to advance it, till the Detendant wrote thus, “ It is 
* my Requeſt that You ſhall pay, on the Account of Maſter Hillier, 
to Mr. Davidſon, to the Workmens Uſe, 15 /. And this is an 
Origmal Undertaking that the Defendant will pay the Money: 
And it was advanced on the Account and Credit of the Defendant. 


Mr. Nares contra for the Defendant— 


The Queſtion 1s, how far a general Indebitatus Afump/i will lie, 
upon theſe Facts, and the E Roidetins brought to ſupport them. This 
is a general Indebitatus Afſumpfit : And Indebitatus Aſſumpfit does 
Not lie, but when an Action of Debt will lie. I Salkeld 27: 

arg s Caſes is expreſsly fo. 2 Ld. Kaym. 1034, 1035. Smith v. 
A rey“ Indeoitatus Any 6 dos not lie for Money won at Play.” 
1 Strange 680. M. ch v. Crag: It does not lie on a Promiſſory 
Note.“ No more will it, upon a Collateral Undertaking. And 

therefore the preient is ot a pro per Count, it the Evidence wonld 

ſupport it. I oy cannot be conſidered as Money lenkt. It cannot 

be more th an F -i:nce of a Collateral Promiſe. And why will not 

an Action he 4. ft the N ? think it 7%. And then it 1s 

8 exactly within ihe Caſes of Br kmyr v. Darnall, in 2 Ld. Roym. | 

| . 1055; and Recrd v. Naſb, Where Naſh promiied to pay 50 J. if the 

= . 5 Ilaintiff would w ithdraw his Record; (V. hich was indeed an Ori- 
ginal Promife.) 


= Secondly, on the 2d Count=—The Note only imports a Certi- 
feeate © that the Money is proper to be paid.” No general Inde- 


bitaius Afſſump/it will lie upon this. Here is no Evidence of Money 
lent. | 


— —_—C——C—— 
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Mr. A/ton, in Reply 


1ſt. A Note of Hand acknowledging the Receipt, and promiſing 
to be accountable, 1s certainly Evidence of Money ent. And it 
is every Day's Experience, that Notes of Hand are given in Evidence 
upon General Indebitatus Aſjumpfits. And as to inſerting “ on 5 
half of my Grandſon” it makes no Sort of Difference. 2 Stran 
955. Thomas v. Biſhop—The Addition of “ Caſhier to the York 


Buildings Company,” was holden to make no Difference. And 


r 


there is no Privity between Mr. Harris and the Infant: Nor will any | 


Action lie againſt Him. 


This is not a Promiſe in Aid, or a Collateral Undertaking; but 


a ſole, abſolute, Original Promiſe. Therefore He | eds that the 


Pojtea might be delivered to the Plaintiff. 


LORD NLANSPIELD— 


'8 


The Queſtion 1s Whether there be Evidence of a Debt contradted 


by the Defendant, payable to the Plaintiff, 


The Declaration conſiſts of two Counts, for two different Debts. 
And there cannot be clearer Evidence, than the firſt Note is, 
of the former Debt. And as to the 2d—Here 1s a Manſion- 


Houſe belonging to an Infant: Which Manſion-Houſe has a 


Garden belonging to it. It might not be neceſſary (in regard to the 
Infant's Situation and Circumſtances) to ſupport this Garden, 
(which might be a Pleaſure Garden: ) And no Action will lie 
againſt the Infant Jut for Nece{aries. It don't appear at all, that 
there could be any Remedy againſt the Intant. 


You can bring an Tndebitatus Aſeumpſit for the Debt ; and give the 
Nl in Evidence: And lurely, it Tupports the Declaration. 


This is faid to be a Collateral Undertaking. But the Argument 


about Original or Collateral Undertakings, depends merely upon the 

Want of ſufficiently defining the Terms Original” and? Collateral: 
Otherwiſe, there can be no Doubt about them. This is clear! 

an Original Undertaking. And the Jury have found theſe Notes 


to be /ufficient Evidence of the Debt: and it is indeed a Matter of 
Fad, rather than of Law. 


Mr. Juſt. DEN ISON concurred.— 


Surely, 
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N This Note is Evidence of Money lent. And between 

the Plaintiff and Defendant, this is certainly an Original Under- 

IO. _ taking: And the Money was paid at the Defendant's Requeſt. And 
termined there 1s no Privity between the Plaintiff and the Infant. The Caſe 
upon mature of Reid v. Naſh is, in ſome Meaſure, like this.“ Here is Nothing 


oma like a Collateral Requeſt or Promiſe: Tis an Original Undertaking. 


* P. 376. * Mr. Juſt. FosTER likewiſe concurred. — 


The Infant was not liable, and therefore it could not be a collateral | 


Undertaking. It was an Original Undertaking of the Defendant, to 
ry the Money. 


Per Cur'. Let the Pos rA be delivered to the PLAINTIFF. 


Hammond ver/. Brewer. 


HS was a Caſe for the Opinion of the Court, from the 
| Suſſex Aſſizes, before Mr. Baron Smythe. 


The Caſe ſtates, that an 40 of Parliament was made in 26 G. 2. 
(c. 54.) for repairing and widening the Road from F/imwell Vent in 
the Pariſh of Ticehurſt in the County of Swſex, to the Town and 
Port of Haſting in the ſaid County: And it ſtates many other 
Matters not worth nothing; as the ſingle Queſtion was“ Whether 
«© the Town of Batte/ was meant to be included or excluded.” 


The Queſtion aroſe upon that Part of this Turnpike. Act which 
gave Directions for repairing the Road r and from the Town of 
Battel; which Town was ſtated to be late! * paved, before the At 


of Parliament, by the Inhabitants; and that it was #ept in repair 
by them, and 7s Now fo. 


Note, Ya many other Parts of the Act, the Roads are deſcribed 
as leading from to and THROUGH ſuch and fuch Towns: But 
when it mentions the Town of Bartel i it only ſays © To and 
«© PROM it, but omzzs the Word © THROUGH.” And the only 
Queſtion was Whether the Act intended to INCLUDE or | 
„ EXCLUDE the Town of Battle itſelf.“ 


Mr. Xnowler was for the Plaintiff (of whom the Toll had been 
taken:) And Mr. Harvey, for the Commiſſioners, (the Defendant 


having acted by their Authority ;) who had ſet up a Turnpike in 
the very Teart of the Town. 


= 
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The Cour were clear that the Act of Parliament intended 


to EXCLUDE the Town of Battel; And that it was right and rea- 
ſonable that it ſhould be excluded. 


And Loy MANSFIELD ined that it was neither uſual nor 
convenient to erect Toll-Gates in the Middle of great Towns; 


* (Which theſe Commiſſioners had done:) Which might ob/trud# * P. 377. 


the neceſſary Intercourſe amongſt the Inhabitants; or even hinder 


an Inhabitant from ſending his Hor/es ts Mater, without paying 
the Toll. Therefore They Ordered the 


Pos r A to be delivered to the PLAINTIFF. 


Nex Der}. Manning. 


Wedneſday 


. \22d June 


R. Aſton ſhewed Cauſe againſt quaſhing an Order of Seſſions “ 
made upon a Road- Act of 29 G. 2. c. 57.“ (for enlarging * Qu. The 


the Terms and Powers granted by former Acts:) Whereby the Chapter. 


Surveyor of the Highways beyond Sheppard Shord and the Devizes 
Sc, is authorized and impowered to dig Gravel &c, or other Ma- 
terials &c, in upon or out of and from all and every the Lands 


Fields or Grounds in the Occupation of Jobn Manning | in the Pariſh 
of All Cannings in the County of Wilts. 


The Subſtance of the Order was as follows It begins with reci- 


ting the Act of 29 G. 2. c. 57.* impowering the Surveyor or Survey- * Quære. 


ors of the Highways or Roads therein ſpecified, or any other Per- 
fon or Perſons appointed by him or them, (having firſt an Order 
from the Quarter-Seſſions; Six Days Notice, in Writing, of the 
Application for ſuch Order, being firſt given 6y the Surveyor or Sur- 
veyors, to the OWNER OR OWNERS, Occupier or Occupiers of the 
Lands and Grounds then intended or purpoſed to be cut digged or 
gathered for Materials for repairing and amending the Tlighways or 
Roads, or left at his or their Places of Abode;) to cut dig gather 
take and carry away any Furze Heath Gravel Sand or other Mate- 8 
rials proper and ſufficient for repairing of the ſaid Highways or 
Roads, (7 ſuch Materials cannot be had or found in or upon any 
Waſte or Common Grounds in any Pariſh Town or Place adjoining 
to or lying near the ſame Highways or Roads,) in upon or out of 
and from Ad Lands, Fields or Grounds or either of them (Not be- 
ing a Yard Garden Orchard Park Paddock Wood Coppice Nurſery 
or incloſed Ground planted with any Walk or Walks of Trees or 
Avenue to any Houte;) Paying ſuch Rates for ſuch Materials, or 
for the Damage done to the OwNERs AND Oc cpi. rs of the Ground 


* where 
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where any and from whence the ſame ſhall be cut digged gathered 
taken and carried away, or over which the ſame ſhall be carried, 
as the SURVEYOR or SURVEYORS, or OTHER Perſon or Perſons by 
them appointed or to be appointed by Virtue of the faid former 
Acts or the ſaid recited Act, for that Purpoſe, ſhall Hinz reaſonable. 


Then the ſaid Order of Seſſions recites, That Application had been 


made to that Court, by THE Surveyor of the ſaid Highways or 


Roads, for an Order to cut dig gather take and carry away Furze 
Heath Stones Gravel Sand or other Materials proper and ſufficient 
for repairing of the ſaid Highways or Roads, in upon or out of 


and from ALL and EvERY the Lands Fields and Grounds now in 


the Occupation of John Manning of the Pariſh of All Cannings in the 
ſaid County of Mults Yeoman, (not being a Yard Garden Orchard 


Park Paddock Wood Coppice Nurſery or incloſed Ground planted 
with any Walk or Walks of Trees or Avenue to any Houſe.) 


Then the Order goes on thus— 


And the ſaid Surveyor having made and given full Proof to this 


Court © that / Days Notice in Writing, of his intended Applica- 


tion to this Court for ſuch Order, hath been given by Him 


« To the aid JohN MANNING, or leſt at his Place of Abode ;” 


And the ſaid Jo MANNING, in Conſequence thereof having of- 


Fered to this Court by us Counſel, Reaſons againſt ſuch Order being 


made; and endeavoured to ſupport the fame by Proofs, (V. hich Rea- 


ſons and Progfs this Court ADJUDGE to be very inſufficient; } And | 
the ſaid Surveyor allo having made and given u, Proof to this 
Court, © that PROPER and SUFFICIENT Materials for repairing of 


« the ſaid Highways or Roads cannot be had or found in or upon 
% any Waſte or Common Grounds in any Pariſh Town or Place 
„ adjoining to or lying near the ſame Highways or Roads.” 


Tuis CoukT doth therefore, in purſuance and by Virtue of 
the ſaid recited Act of Parliament unanimouſly Order that the ſaid 
Surveyor of the ſaid Highways or Roads, o ANY other Perſon or 


Perſons by Him appointed and employed, may, And He and they 
is and are (by virtue of the ſaid Act of Parliament and by virtue 
| hereof) authorized and impowered to cut dig gather take and carry 


away any Furze Heath Stones Gravel Sand or other Materials pro— 


per and ſufficient for repairing of the ſaid Highways or Roads, in 


upon or out of and from ALL and EveRyY the Lands Fields or 


_ Grounds n the Occupation of the ſaid John Manning, in the ſaid 


Pariſh of All Canning, (not being a Yard Garden Orchard Park 
Paddock Wood Coppice Nurſery or incloſed Ground planted with 


any Walk or Walks of Trees or Avenue to any Houſe,) Paying 


SUCH 
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SUCH | Rates for ſuch Materials, ox for the 3 done to the 
Owners OR the ſaid Occupier of the ſaid Lands where any and from 
whence the ſame ſhall be cut digged gathered taken and carried 


away, AS the ſaid ACT of PARLIAMENT herein before in Part 
recited DOTH DIRECT AND PRESCRIBE. 


* Mr. Norton' s Objections to this Order upon making the Original P. * 


Motion, were only Z ¹ —ͥ = 


iſt. That there ought to have been Notice to the OwNER, as 
well as to the Occupier of the Land wherein the Gravel was to be 
dug: Although He owned, that the ſtrict Words of the Act had not 
the Copulatrve, but only the Diqunctive; viz. upon Notice, &c, 
to the Owner or Owners, Occupier or Occupiers of the Land, 


« Tc.” Yet, He faid, that Juſtice required, that the what lea 


ſhould have Notice, as well as the Occupier; when his Property i 


to be ſo material affected : And He argued this to be the e 
of the Act. And tis frequent, in ſuch Caſes, to underſtand 8 


tive W As Copulatroe. 


2dly. The Satisfaction i is directed by the Act to be made both 


to Owner AND Occupier: Whereas they have here awarded NONE | 


at all to the Owner of the Land, who is the Perſon principally 1 in- 
jured. Upon this Motion, a Rule was made to ſhew Cauſe. After 
which, 9 additional Objections were given in, in Writing. 


Mr. Aſton ſhewed Cauſe why the Order of Seſſions ſhould 1 not | 


be e 


Iſt. Objection (given in in Writing) is, that the Name of the | 


Surveyor who applied for the Order is not mentioned. 


Anſwer—That | is Not Neeeſary. 


2d. Objection. That the Seſſions have 197 ADJUDGED « That 


© fix Days Notice in Writing was given to any Perſon, of the in- 
e tended Application: The Words are only, © The Surveyor 


having made and given full Proof to this Court,” that ſuch No- 


tice was given . 


Anſier—That it does appear But if not, yet it is not neceſſary. 


od. Objection. That the Fact of ſich Notice being given, is 7197 


1 8 et forth; it being only ſaid © That ſuch Notice was given 


*« to Manning, oR leſt at his Place of Abode.” 


Anſwer That that 75 ſufficient. 


4th. 


— — R n * * WU I Ie OT * ets a 
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4th. Objection: (which was Mr. Norton's firſt.) It is not ſet forth 
that ſix Days Notice in Writing of this intended e Was 
given to the OWNER of the Lands. 


| 

| Atwer, Notice to the OccuPlER is enough. So, on a Di- 
* ſtreſs Notice may be given either to the Tenant or to the Owner 
* of the Goods. 4 Mod. 390. Walter v. Rumball is ſo holden by the 
P. 380. Court. [pa. 395-] And here the Owner may perhaps not be inti- 
tled: For the Act ſays, © That the Damages, Ir any, &c.” Beſides, 
the Owner may be at a vaſt Diſtance from the Land. And here 

the Tenant appeared, and made what Defence he thought proper. 


0 5 Objection. That the Seſſions have nor expreſsly ADJUDGED 
| 5 cs 1 proper and ſufficient Materials for repairing the Highways 
N *« were NOT t be found in any Waſte or Common Ground in an 

255 Place near the ſaid Highway: For it is only ſaid, The Sur- 
5 veyor having made and given full Proof to the Court, that, &c.” 


Anſwer—The Order is agrecable to the Act of Parliament: And 


it ſpecifies © that full Frog: was made and ye to the Court, of 
this F „ : 


6th. Objection. That it is not ſet forth“ That 1 do proper Ma- 
terial. AT ALL, for repairing the Highways, are to be found in 
any fuch Waſte or Common Ground:” But only (in looſe and 
general Words) That PROPER and SUFFICIENT Materials for 
_ & ſuch Purpoſe are not to be found there.” Notwithſtanding 
which, It is ordered, “that the Surveyor ſhall cut and carry away 


% AL IL. Sorts. of Materials neceſſary for the Repair of the whole 
e Road. 2 


Anſwer—That it is exactly agreeable to the Act. i 


7th. Objection, Non conſtat that any Materials proper for ſuch 
Purpoſe ARE TO BE FOUND 45 ay Part of theſe Grounds. 


Anſwer—That muſt depend upon T rial. The Lands are to be 
cut digged, and babe er Materials.“ 


Sch. ObjeQion. "Tis not ſet forth how 5 theſe Grounds lie from 

the Highway; nor to what Diſtance all waſte Grounds have been 

found barren of proper Materials; nor that theſe Grounds are nearer 
than any Waſte where ſuch Materials may be found. 


Anfwer—The order is ed agreeable to the At: And theſe 
Particularities need n not be inſerted 1 in it. 


1 ph >. oh. 
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gth. Objection. That the Powers here committed to the Surveyor 
are uncertain in every Branch thereof. For only that PARTICULAR 
Piece of Land which affords the Materials, is made liable by the Act. 
But here ALL the Grounds in the Occupation of Manning, (being, 
as he alledged, a Farm of 540. per Annum) are to be dug, at the 


Diſcretion of the Surveyor. And they are alſo laid under a perpe- 
* tual Incumbrance, or at leaſt one that is abſolutely uncertain ; for * P. 381. 


that 79 time is prefixed at which ſuch Grounds ſhall be emancipate. 


Anſwer—This alſo is ſufficient ; being agreeable to the Act. 


Toth. Objection: (Which was Mr. Norton's Second) That Satiſ- 
factian for ſuch Materials is, by this Order, awarded to the Owner 


oR Occupier, but not to BoTH ; Nor is it certainly defined to which 
of them: Whereas the Act of Parliament is, expreſs, „Paying to 
„ the Owners Ax p Occupiers. 5 


Anſwer Tis ſufficient: The Act is disjunctive, in directing the 
Notice; and muſt here be taken ie, uely and reſpectively. 


11th. Objection. That the Rams of ſuch Satisfation is eſtimated 
in the Order, only as far the Value of the Materials which ſhall be 
cut or carried ont of theſe Grounds; oR for the Damage done thereby; 


but not as for BoTH, as it ought, in Juſtice, to be: nor is it cer- 
tainly defined, for Wulch of the two, the Compenſation is to 


Anſwer—'Tis in the Words of the Act. 


Mr. Norton and Mr. Thurlow, in Reply, ſupported the eleven 


Objections; And urged that theſe ſummary Authorities given to 
Juſtices, to the Detriment of the Liberty or Property of the Subject, 
ought to be STRICTLY purſued: And they cited many Caſes, of 
what they apprehended to be ſimilar Initances, or at leaſt proceed- 


ing upon the ſame Principles. Whereas in the preſent Caſe, the 
Juſtices have not (as they alledged) given themſelves Furi/ai#ion, 
by any ADJUDICATION of the neceſſary Facts: but have only 


recited the EVIDENCE of them. 


Lord MaxsPIELD-ſaid this Order was very ill penned; and 
the Juſtices ought undoubtedly to purſue their Authority: But how- 
ever, He did not agree to a the Objections; and particularly to the 


* 2d. and + 5th. which are founded upon a ſuppoſed Neceſſity that * 4 The 24. 
andgth. of 
thoſe given in 
Writing. 


there muſt be expreſs Adjudicatiaus; where the Recitals and Alle- 
gations are ſufficient, and where Concluſions are actually drawn. 
Rs "> AS 


wt 


F. 382. 


—— 


Trinity Term 30 & 31 Geo. 2. 
As to the 4th Objection He did not think that the Act could 
mean that it ſhould Shy? be neceſſary to give Notice to the OWNER ; 
Which might be impoſſible. 


But as to the 6th and 5th Objections It Is neceſſary to ſhew that 
there were No proper Materials to be found in or upon the Waſtes 
or Common Grounds near the Highway. Which is not done here. 
* And they are not warranted to dig in the private Soil for ALL the 
Species of Materials; becauſe SOME of Zheſe Species are not to be 


found in or upon the ſaid Waſtes or Common Grounds. They 
ought to SPECIFY What can Nor be found in or upon the Waſtes 
or Common Grounds; and what may be found in the private Soil. 
And they can not dig, to TRY for it, in the private Soil: They 
thould previouſly 4now that it is to be found there; or at leaſt, 
have a reaſonable Proſpect of anding it there. 


gth. And they cannot make this general Order *to dis over ALL 


40 he Eſtate; and leave this to the Diſcretion of the Surveyor : They 
ought to fix upon the particular Part; to determine this themſelves, 


and not leave it to their Surveyor. This Objection is TATA T. 


TY $0 1100 4 is that of the SatisfaSfion : For the SaT15rAc- 
TION ought to be awarded to the Owner, or to the Occupier, or to 


Both; AccoRDING fo the DAMAGES ſuſtained by the One, or 
by the Other; or by Both. 


Perbape Co other Objections might hold: But however, here 


18 enough, that I have my mentioned. 


Mr. Juſt. Dxn1soN—It is a very imperfect Order; and liable to 


many hee 


As to the 2d, 3d, 5th, 6th, and 7th, Objefions—An expreſe and 
direct ADJUDICATION may not be neceſſary: But many of theſe 


Foundations or their Authority ought, ſome how or other, to Ap- 
p AR won the Face of the Order. Particularly, it ought to appear 
that Notice was given of the Intention to dig in ſome particular 
Place: For perhaps very good Cauſe may be eaſy to be ſhewn 
againſt it. But 


9th. It can never be right to dig over ALL the Eſtate; 


6th. Nor to dis 4 in i che private £ Soil for fach Materials as wy be 


found in the Waſte. 


As 


* 
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As to the 4th—NoTIcE is not univerſally neceſſary to be given 
to the Owner : This may in ſome Caſes be impracticable. 


But as to the 1oth. SATISFACTION ought to be made 70 the 
Owner, (if he be damaged, ) undoubtedly. 


Mr. Juſt. Fos TER concurred. 


The Perſon that drew this Order, has 


kept to the Won ps, but 
not to the SPIRIT of the Act. „„ 8 


* And as to the th Objection in particular, undoubtedly, The“ P. 383. 


Juſtices have exceeded their Power in ordering the Surveyor to dig 


over the wol E Eftate : This can never be reaſonable, nor within 
their Juriſdiction. Bl nn oo wr £0 


Pur Cur. unanimouſly, | 


_ RuLE for quaſhing the Rp RR 
MADE ABSOLUTE, 


Cogan ver/. Ebden and Another. 


- Thurſday, : 


Na Motion (made the 18th inſtant,) To /et afide a Verdict 7" 


as being given in by the Foreman, coNTRARY to the Opi- 
nion and Intention of EIGHT of the Fo TR appeared that the 
| Defendant juſtified under a Right of a Way, over the Plaintift's 
Ground, to rw Cloſes of the Defendant, viz. Broadmoor, and 
Three- Acres: Upon which, two different Iſſues were joined; vis. 
One, upon the Right of a Way to Broadmoor; the Other, upon 
the Right of a Way to the Three- Acres. And the Foreman gave in 
the Verdict, as a general Verdict for the Defendant, upon beth Iſ- 
ſues. But Eight of the Jury made Afidavit That it was the 
« MEANING AND INTENTION of the WHOLE Jury, to find the 
former Iflue for the Defendant ; and the LATTER for the PLAIN- 
«© TIFF: And that this Miſtake was diſcovered by them, an Hour 
„ afterwards; but not till the Judge was gone to his Lodgings.” 
And upon the Judge's Report it appeared that, though there was 
indeed Evidence on 49th Sides, yet the Weight of the Evidence was 


(as it appeared to Him) on the Side of the Plaintiff, as to this latter 
Iſſue. : 


N. B. The Foreman had declined making any Affidavit; be- 


cauſe, he ſaid, he ſhould make himſelf appear a Fool, to the 
Court of King's Bench. 


This 
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” * 
IP V ” . 


This Matter was much litigated by the Counſel on both Sides. 
And the Counſel for the Plaintiff mentioned the Caſe of Baker v, 
Miles, in C. B. in M. 4 G. 2. S. P. where Eleven of the Jury- 
men {wore * That the Foreman had miſtaken their Verdict; And 
V. Viner's it Was thereupon ſet aſide. * 


Abr. Title 
1 p.48 
* ns N Tar CourRT were All clear that this was a Mi; Nate, ariſing 


from the Jury's being unacquainted with Buſineſs of this Nature; 

and from the Aſſociate's Omiſſion in not aſking the Jury particularly 
ho they found each reſpective Iſſue, and in not making the Jury 

fully underſtand their own Finding; And that it was agreeable to 
P. 484. Right and Juſtice, that the Miſfake ſhould be RECTIFIED. And they 
had no Doubt about the Fact of this Miſtake; from the Affidavit 
of the Eight Jurymen, confirmed (as they held it in Effe& to be) by 
the Foreman's declining to make any athdavit at all: Eſpecially, 
as the Judge's Notes ſhewed the Weight of the Evidence to have 
been for the Plaintiff, as to this latter Iſſue. 


AndLoxy MansrizLD and Mr. Juſt. Drxisox thought that, as 


it was a mere Slip, there might be /ome Method of RECTIFYING 
the Verdict according to the Truth of the Caſe; from the Judge's 
Notes, if they were ſufficiently particular ; WITHOUT Sending the 
Iſſue to be tried over : again, at a Brent DIP: 


And the . of Newcombe v. 8 in 2 Strange 1 197. was 
mentioned; where the Poſtea was amended by the Judge's Notes. 
AndLord Mansfield ſaid that, at leaſt, they could ſet aſide the Verdict 

_ wvithout Colts. But Dithculties occurring, how the Coſts would be, 
in ſuch Caſe; as Ore Iſſue was {till found for, and was in Truth 
Clear ly for the Defendant. Therefore 


Cox. Abvls'. 


"And now Lord Mans, ſceing Mr. Marton in Court, who 
was concerned for the Plaintiff, and had (on his Behalf) moved to 
SET ASIDE the Verdict, took Occaſion to mention this Caſe; and 
faid they had thought of it; and He had talked with his Brother 


7 [Whoſe or- * JVilmot too, about it: But, however, He was not now going to 
dba En- give any Opinion; but only to propoſe what ſeemed to Him the 


Ae in moſt proper Me 'thod of c comin ng at it; 
the other 
Court.] The Caſe of 8 v. EN itſelf, is ot applicable to this 

_ Caſe, But there is another Caſe, of Mayo v. Archer, in 1 Strange 

514, 515. Where the Queſtion was“ Whether a Farmer who 

bought and ſold Potatoes could be a Bankrupt:” And the Special 

Verdict did not ſet forth the Quantities he had bought and fold; 

though they were proved at Ne Trial, The Court did not there 
award a Venire facias de novo; but amended the Special Verdict, in 


chat N Which Caſe is more applicable to the preſent Caſe, = 
I than 
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than that which was cited: For here they Ordered the Special 
Verdict to be amended; though the Plaintiff's Motion was only 
«« that a Venire facias de novo might be awarded.” 


But another Caſe has 1758 mentioned to me, which is applicable 
to the Principle of this Cafe ; though not like the particular Fact. 
It is that of Dayrell v. Brid ge, Tr. 22 C. 2. B. R. Treſpaſs for cut- 
ting down an Dak-Tree-— he Defendant pleaded ſeveral Pleas ; 
One of which was, Not Guilty. At the Trial, a Genera! Ver- 
dict was taken down, and fo entered. And the Court re&ified the 
Verdict, by expunging the Finding on all but the Not Guilty ;” 
* It appearing that Nothing was in Queſtion (at the Trial) but & p 9 
« whether the Place where the Tree ſtood, was parcel of the 388.5 
« Manor, or not.” In the Cafe of Neweamb v. Green, ſeveral „ No 
Caſes * were cited on the lame Subject : Though the Calc 15/0 "mentioned by 


1s not the preſent CHEE Strange Pa. 
LE I197. But 
Cro. Car. 


If the Court ſets the Matter right, they mould proceed accord- 338, Zis 
ing to the whole Truth of the Caſe. The Judge wuio tried the S. 
Cauſe agrees to the Fact diſcloſed in the flidavit of the E Jury- Buns Cat 
Men: Whereas Your fir/t Affidavit on which the Rule was made, and a Caſe of 


Was an Affidavit of only Hour of them. . Fry v. Ilor- 
| dem, in Lord 


Re yon "Ss: 


188 what I would propoſ- is that You ſhould make your Time, were 
Motion, and have a Rule to ſhew Cauſe, Why, upon Reading the 1554. 


Affidavits of theſe Eight Jury-Men, the Verdict ſhould not be 
AMENDED and SET RIGHT, according to the Truth of the Finding. 


Note — Such a Motion was afterwards made ; and a Rule to 
«© ſhew Cauſe” granted. But it never came before the Court 
any more: It plainly appearing that the Court, upon Delibe- 

ration among themſelves, had come to an e 66 that! in 


this Shape the Verdict might be {et right.” 


Rex RET Goddard Williams, 1 Tueſday, 28 


June 1757. 
R. Nores ſhewed Cauſe (on W edneſday, 975 Feb. laſt ) againſt a 
quaſhing a Certiorari to remove, from the Quarter-Seſſions 


of the City of London, an Information upon 1 Fa. 1. c. 22. inti- 
tled The Duty of Tanners, Curriers, Shoemakers and of others 


Cutting of Leather. 


Note. The ien en runs, throughout, ce that the Informers 
give the LORD MA OR of London to underſtand c. But 
the Certiorari is directed to the SESSIONS of the City of 


London, 
. Three 
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Trinity Term 30 & 31 Geo. 2 


| Three Objections, he ſaid, had been (upon the original Motion) 
taken to this Certiorari: 


Obj. 1ſt. The Certiorari does not lie, at all. | 
2d. "Tis not well directed. [V. infra, & 1 Fac. I. c. 22. § 50.] 


3d. It does not lie, BEFORE Conviction. 1 Salk. 145. Dr. 
Sandes Cafe. 1 Siderf. 296. 4 | 


. P. 386. * A 
| As to the 1ſt Objetion—r Ld. Raym. 469. Dr. Groenvelt's Caſe 
proves that a Certiorari will lie: For this Court, by Common Law, 
may iſſue it. 1 Salk. 148. Croſs v. Smith. A Certiorari lies to All 
Inferior Juriſdictions. 1 Ventr. 68. Smith's Caſe is to the like Ef- 
l A miſer- fect. Szyle 351 & 3 56. in Point. 8 Mod. 331. * Arthur v. Com. 
ably bad niſſioners of Sewers in Yorkſhire. 1 Hawk, P. C. 218. 79, 80. is 
9 very ſtrong in Favour of Certioraries, where the Interior Juriſdiction 
« Caſes in exceeds it's Authority. 


Law and | | N . 
* 1 2dly. It is Mirected to the Juſtices at Seſſions, generally. And it 
is right: For this is an Aci of Sęſſions. 2 Hawk. F. C. 290. 43- | 
5 he this Method to be right. i 


zdly. As to 1 Salk. 145. pl. 5. Dr. Sandes Caſe, P. 10 W. 3. 
The Reaſon given for the Opinion is anſwered by the very next 
Caſe (p/. 6.) in the ſame Book. The Caſe i in 1 Siderf. 296. [There 

are two Caſes there, in the ſame Page, pl. 19. & pl. 20. Tr. 
18 C. 2. which both ſeem applicable to this oubiedt. ] ſtands upon 
its own bottom. And perhaps the Method mentioned in 1 Salt. 
146 pl. 6. was not then found out. However, notwithſtandin 
what 1s there ſaid, Yet it will lie to every Ser ter Og 2 And 
| this was at the Quarter-Seſſions. 


Ne Norton contra, for the Rule (to quaſh the Certicrari) agreed 
to put it upon 1 F. I. c. 22. 50. which Clauſe gives Juriſdiction 
tothe Lord Mayor of London for the Time being, within the Cys 

AND within Three Miles compaſs of "ED 


And 1 ac en is here given to the Lox p Ma vox, preſent 
(it is true) i Court of the aforeſaid Court of Seſſions: And the In- 
formers pray the Judgment fh Lo Mayo ; though it is in- 
deed added“ /o preſent in the ſaid Court.” Therefore this 1s NOT 


a Proceeding AT Sęſſions; but a en before the Lord Mayor 
purſuant to the Act. 


Note 


Trinity Term 30 & 31 Geo. 2. 
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Note — The Caption is As at @ Court of Seſſions: But the Infor- 
mation is given ro the Lord Mayor; And they conclude with 


praying Judgment or the Loxd MA vOR, % preſent in that 
Ceurt [of Seſſions.] 


LoRD MansFIELD—The 8 has manifeſtly ilſued as 


ſuppoſing it to be a Proceeding BEFORE He JUSTICES at the Seffions: 
And they return it as ſuch. 


* N. B. The Return is by Stephen Theodore Fanſſen Eſa; A * P. 3675 


of the City of London, and ALSO one of the Jeers within 
* written.” | 


The CourT thought, the PREVIOUS-Queſtion to that of the 
Regularity or Direction of the Certiorari, depended upon the Pro- 
priety and Validity of the Information; vis. Whether the Mayor 


ALONE had the Juriſdiction, under this Act; or © the _ 
«© IN SESSIONS. | 


Mr. Norton The Jurifdiaion i is in the Mayor ALONE: For He 
has it even for the Space of 3 Miles out of the City; where the Seſ- 


ſions have No Juriſdliction at all. It is true that He has here exe- 
cuted this Juriſiction Ix Seſſions. 


"Tad MansFIELD and Mr. Juſt. DENIsoN were ſatisfied that 
the Propriety of the DIRECT10N of the Certiorari, depends upon the 
Propriety of the Conviction: And they ſeemed to think that the 


proper Method of bringing this Queſtion before the Court, would be 
for Mr. Nares to move © to QUASH the Information.” 


Mr. Na deſired to take a Day or two's Time, to conſider af” 
this, and to be better prepared for it. Whereupon it was, at pre- 


ſent, nn, | 


And on Monday 23d May, The preſent Rule was enlarged: And 
alſo Mr. Nares (by Approbation of the Court, and of the adverſe 
Party,) took a Rule, agreeable to the above Hint, “to ShEW 
“ Cavse why the INFORMATION ſhould not be quaſhed.” 


And now Mr. Norton and Mr. Williams being ur to ſhew 
| Caule, pro Rege; — 


Mr. Gould and Mr, Nares, for the Defendant, propoſed their Ob- 


jections, to the Information, thus; viz. 


iſt. That the Juriſdiction i is not in the LoRD Maron; but i in 
the Seffions. 


diy: 


Trinity Term zo _ 31 Geo. 2. 


nnn... 


a⁊2dly. The Remedy is NoT by way of INFORMATION; but ought 
to be by Indiciment. 


Firſt—They ſaid that the Queſtion turned upon 1 Tac. 1. c. 22. 
§ 29, 32, 33, 46, 50. They inſiſted © That the Lord Mayor had no 
5 Authority, by this Act, to appoint Triers, where the Leather is 
« made and manufactured zuto Mares; And conſequently that as 
this Leather appeared to have been manufactured into Wares, VIZ, 
into Saddles, the Lord Mayor had zo Tur: ;/aicH1on to proceed in this 

Tummary Way: But that 


* Pp. 388. 


Secondly The Proceeding ought to have been by Way of In- 
dic ment; and not by way of Information, WHICH 1 is no Common- 


Law Procceding. T oy added 
Thirdly— 


That it 1s uncertain before WHOM the Information 18 taken. 


Tf it be underſtood as taken before the Lord Mayor, He has 720 


Juriſcliction, for the Reaſons abovementioned: But Hit be under- 


ſtood as taken before the Seſſions, it ought (as has been ſaid) to _ 


have been by Indittment. Whereas it is a Rule, that Informations 
ought to be atleaſt as certain as Indictments. | 801 is 2 Howh. P. 1 
Pa. 261. c. 26. § 4. = 


Mr. Wor fa, Mr. Williams and Mr. Lucas, for a Prosit i 

anſwered, That this is an Information brought by the Warden of 

the Sadlers Company, under tus Act of Parliament, of 1 * 
C. 22. Aud 


; 1 iorhe 5 Tt is not at all uncertain ; But is an Information exhibited to the 
3d Objection. Mayor ONLY ; and prays the Jriagment of the Mayor only. 


| Anſwer tothe And the Ac gives him Juriſdiction, as well where the Leather 
mt Ovjeeion: js manufactured, as where not. And this is a Proceeding like the 
Informations: in the Exchequer, 1 in Rem, tor a Condemnation. 


Anſwerto che It is not 3 the S0 Jons. So that this Objection of i it $ not 
20 een. being by way ol Indiciment 1 is out of the Cafe. 


Moreover, They urged that the Court would NOT - quaſh ſuch an 
Information, upon Motion : Eſpecially, where a PRIVATE PERSON 
is entitled to the Penalty ; and none of it Ong to the Crown. 


"Lord MansFIELD—As to the Court's Nor quaſhing on Mo- 
TION, but putting the Party to demur-- ThatReaſoning does not hold, 
8 | where 


Trinity Term 30 & 31 Geo. 2. 
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where the Obhjection is to the Juz15D10T1ON of the Court that has 
undertaken to proceed, 


Now here the Queſtion is upon the e 


* This is agreed by Mr. Williams and Mr. Norton, to be a Proceed- * P. 389. 


ing before the Lord Mayor PERSONALLY, though IN Seffons. But 
the goth Section (which gives Him the Juriſdiction, ) does not give 
it to Him PERSONALLY; but in He Terms of the common Com- 
miſſion of Oyer and Terminer : And the ſame Power is given to 
Him, as tothe other Mayors, Bailiffs, Head-Officers of Boroughs, 
Stewards of Leets &c. Now this muſt be exerciſed according to the 
Courſe of the Commen Law; i. e. by INDICTMENT. 


hut it is objected ce That the Set ans cannot have Juriſdiction 
Woods beyond the Limits of the City Whereas this is Wn to the 
Mayor in any Place within 3 Miles of it. 


The Anſwer to this is, 46 That this Juriſdiction of the Sefions i iS 


« therefore, by this Act, extended to 3 Miles beyond the City. 7 


'The Parallel does not hold, 205 regard to Informations in rem, 


in the Exchequer; (to which it has been compared.) For that 
Proceeding in the Exchequer depends upon the Courſe of the Court 
of Exchequer: And it is neceſſary there. For it is not there 
known, Who will claim; nor does it affe& the Party: And the 


Perſon who owns the Goods may not perhaps be in Court, or may 


be unknown, or may not have other Opportunity to come in and 


claim. This is an ancient Courſe there; as ancient as the Court of 
nene itſelf, and by Common Law. 


But here is no Sort of Incongruity, in the preſent Caſe, in the 


Goods being forfeited by the Party's being convifted of the Offence, 


upon an Indictment. And here is no Colour for the Notion of a. 


ſummary Furiſdictlion in the Mayor, under the Authority of this 
Act of Parliament. Therefore the Information ought to be quaſh- 


ed, for want of furs Jaiftion in the Mayor, to receive and — 


upon it. 


Mr. Juſt. Dzn150N concurred. And he oa with Loxp 
 MaxsF1ELD that there was 20 Need to put them to demur, in 2 


Caſe where there is Dęfect of Furiſdiftim : And cited a Caſe of 


Rex v. Weſley, on his own Motion, in Perjury; where the Seſſions 


had no JuriddiQion ; And theretore the Court quathed the Indict- 


ment. 


a6. - And 
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And as to the Juriſdliction — He concurred with Lord Mansfield; 
and (at large) gave the ſame Reaſons, drawn from the goth Section 
of this Act: which He faid, manifeſtly conſidered the Mayor, 
merely as the Head of his Corporation; and did not intend to give 
* Him a /rmmary Juriſdiction, PERSONALLY. Conſequently, they 


nuſt proceed i in the erding Way; that 1 is, by Indictment. 


And this very Act of Parliament gives the Seffions the extended 
Juriſdicſian as far as within 3 Miles Compaſs of the City: For if 


at grves the END, it muſt be conſtrued to give the Means too. 


And it is rot like the Proceedings in rem, in the Exchequer. For 


the Juſtices here may give the Forfeiture, undoubtedly, upon an 


Tndiftment, (after Conviction.) 


This Information therefore ought to be guaſhed : as it appears that 


| the Lord Mayor, PERSONALLY, had no fuch Jur ſartion. 


Mr. Juſt. FosTER concurred. He held that the coth Section 
did not give the Juriſdiction to the Mayor PERSONALLY, and in a 


ſummary Way; but as the HEAD of a Court : And He ſaid that 
the whole Clauſe (taken together) plainly ſhews this. Therefore 


the Proceeding ought to be in the ordinary Courſe, viz. by Indict- 


ment. And if they have proceeded wiTHOUT Juriſdiction, they 
_ ought to be Sogn; and the Information may be guaſhed upon 


Motion For as there is n9 Juriſaition, the Rx Aso does not hold 


for putting the Defendant o DEMUR; but We may in ſucb Cale, 


Wedn efday, 


29th June 


1757. 


very properly quaſh, on Motion. Conſequently, this Information, 


being of this Kind, ought to be quaſhed. 


Per Cur. make dies for quaſhin g the Information 
made abſolute: And the former RuLE (prayed for 
quaſhing the Certiorari) DISCHARGED. | 


Bright, Executor of Thanh" Criſp, . of. 
_ Eynon. 


{ Mr. Put ce Wilmot was abſent ; Sitting i in Chancery, as One Ul the 


Lords Commiſftoners of the Great 8 cal. 255 


HE Plaintiff s Counſel moved Goa anew TRIAL, upon Pay- 
ment of Coſts; and obtained a Rule “to ſhew Cauſe why 


«« this Verdict ſhould not be SET ASIDE, upon Payment of Colts. ' 


Lord 


Trinity Term 3o & 31 Geo. 2. 
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Lord MaxsrIEL p ſaid that He did not chooſe, in any Cauſe 
tried before Him, to conclude the Matter by a ſhort Report, that 
<< He was ſatisfied, or diſſatisfied, with the Verdict.“ He would 
ſtate the Caſe particularly to the Court; and reſerve declaring his 
* Opinion of the Verdict, (which he had not yet intimated, either * P. 391. 
at the Trial or fince,) till He had heard the Counſel on both Sides. 


This was an Action upon the Caſe, brought by the Plaintiff, as 
Executor of Hannah Criſp Widow deceaſed, "againſt the Defendant, 
upon a Promiſſory Note in the following Words (all of the Defen- 
dant's own Writing,) which was proved and read: I acknowledge 
<< to have borrowed of Mrs. Haunab Criſp, this 29th Day of Sep- 
« fember 1753, the Sam of 60/, For which 1 promiſe to pay 5 1. 
per Cent. per Anmim, and to he accountable for the whole, fix 


Months after Notice given for that Purpoſe. John Eynon. Sep- 
95 tember 29th 1753. - 


The Defendant ſet up a D!/charge by a Writing in the follow- 
ing Words: * I promiſe unto Fohn Eynon, that, in Confideration of 
his paying unto Me, Intereſt for Sixty Pounds He has of mine, 
during my Life, after the rate of 5 J. per Cent. per Annum, that 
„ then the ſaid Sixty Pounds, at my Deceaſe, ſhall be His, and his 
„Note for the fame ſhall be void and of none Effect. Witneſs 
„„ my Hand, this 1cth of October 1753. Hannah Criſp.” The 
Body was all his own Hand; but he called two Witneſſes who ſaid 
they believed the Name ſubſcribed to be the Hand of the Teſtatrix : 


But their Knowledge of her Hand was very * z One of them 
mg only ſeen her ſign aReceipt. 


He alledged that She gave this Diſcharge, in Conſideration of a 


Marriage between him and Reveccah Bright his now Waite, (Siſter 
£0 the Plaintiff.) 


He 3 a Will, in his own Cuſtody, bearing Date the 1 ith 


of Auguſt 1753; by which the Teitatrix had made the laid Rebeccah 
| Bright her Executrix and Reſiduary Legatte. 


This Marriage 1 was not till May 17 54: The Teftatrix dl in 
April 1756. 


It came out, upon his own Evidence, t that the Teſtatrix was not 
worth 200 J. and that She paid 5 5s. a week or at the Rate of 13 J. 
a Year, for her Board. He could make no Proof of the Contiricra- 
tion alledged: The fartheſt that any of his Witneſſes went, was to 
day © that the Teſtatrix ſeemed to approve the Match.” 


] | | The 


Trinity Term 30 & 31 Geo. 2. 
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The Plaintiff, in Reply, inſiſted“ that the Signature was forged.” 
Joſias Bright ſwore, that the Defendant's Wife did not know the 
Defendant had borrowed any Money from the Teſtatrix, till after 
She was married. After She was acquainted with 1t, She preſſed 
him to pay the Money, out of a Legacy of 1 50 J. from one Sarah 


by p. 392. * Hart, which he received: For the Teſtatrix might call it in. The 


_ Defendant bid her not be uneaſy: © for I muſt have fix Months 
wh Notice.“ 


Several Witneſſes proved, that Hannah Criſp, about Michaelmas 
1754, talked of calling in the Money upon this Nom and lending 
it to other Perſons. 


That 3 in 1755 and 1750, She ordered Letters to be wrote to the 
Defendant, for the Money. When She gave theſe Orders, She pro- 
duced the Defendant's Note, and ſaid the Intereſt was not enough 
. to maintain her.“ 


It was proved, that the Defendant catived a Caveat at Doctors 
Commons in April 1756. and when he found She had made a Will 
in Favour of the Plaintiff, and conſequently revoked that which was 
in Favour of his Wife, He was very warm, and mentioned a Note 
from him to her; and declared he would notwithdraw his Caveat, 
unleſs It was given up. 


The Plaintiff examined no Witneſs, to ſay the vignntuine was not 
her Hand. By Way of Rejoinder, they called Witneſſes to the 
Defendant” s Character : who gave him a good one. 


The Defendant inſtructed his C dnl to ſay, that he always un- 
derſtood the Gift to be revocable by Hannah Criſp during her Life; 
but if She did not revoke or call in the Money during her Life, 
then the Debt was to be diſcharged. : 


The principal Queſtion made at the Trial was, 60 Whether this 
latter Note was torged, or not.“ And as to that, the two Wit- 
N who believed it to be her Hand, were not oppoſed by any 
Witneſſes to the contrary: The Reaſon given, was, that the 

Plaintiff had no Opportunity of getting it inſpected. 


His Lordſhip aid, He left two Queſtions to the Jury: (ift.) 
«© Whether the Name of the Teſtatrix was forged;” (ad. i It they 
took it, upon the Evidence laid before them, to be her Hand, then 
Whether it was not obtained by Fraud, and without her Knowing 


the Contents and Effect of the Wang She ſigned.” 


The : 


—vy— 


Trinity Term 30 & 31 Geo. 2. 


The Jury found for the Defendant. 


Lord Mansfield intimated nothing, then, as to his own Opinion 


of the Caſe ; and profeſſedly avoided doing it now, tall He ſhould 
have heard the Counſel. 


* They were accordingly heard. 


againſt the Rule, went very much at large into the Propriety and 
Riſe of granting New Tria/s. They urged, that a Verdict ought to 
be concluſive, where Evidence of any Sort was given on 69th Sides. 


That the Forgery here was the only Queſtion: if the Plaintiff 


objected Fraud and e He muſt go to a Court of Egquzty 
for Relief. N 


LoRD Mancini iel by Jury, in Civil Cauſes, could not - 
ſubſiſt now, without a Power, e to grant new Trials. 


"0 
If an erroneous Judgment- be given in Point of Law, there are 
many Ways to review and {et it right. 


Where a Court judges of Fact upon Depofo tions in Writing, their 
Sentence or Decree may, many Ways, be reviewed and ſet 1 8 85 


But a general Verdict can only be ſet right by a nc rats which 
is no more than having the Cauſe more deliberately conſidered by 


another Jury; when there is a reaſonable Doubt, or pr perhaps a Cer- 
tainty, that Juſtice bar t not been done. 


The Writ of 1 is now a mere Sound; in every Caſe; In 
| many, it does not pretend to be a Remedy. 


There are W Cauſes of falſe Verdicts, without Cation 

or bad Intention of the Jurors. They may have heard too much 
of the Matter, before the Trial; and imbibed Prejudices, without 

knowing it. The Cauſe may be intricate : The Examination may 
be ſo long as to diſtract and confound their Attention. 


Moſt _ Verdicts include legal C nfo QUCNCES, AS well as Pro- 


poſitions of Fact: In drawing theſe Contequences, the Jury may 
miſtake, and infer Aide contrary to Law. 


The Parties may be ſurprized, by a Caſe falſely made at the Fe; 


which they had no Reaſon to expect, and therefore could not come 
prepared to anſwer. 


5 | 2 1 


And They Who 1 Cauſe & p. 593. | 


; B rity Term 30 & 31 Geo. 2. 
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If unjuſt Verdicts, obtained under theſe and a ond like Cir- 
cumſtances, were to be concluſive for ever, the Determination of 
Civil Property in this Method of Trial, would be very precerious 


and unſatisfactory. It is abſolutely neceſſary to Fuſtice, that there 


| © P. 394. 


ould, upon many Occaſions, be Opportunities of recon/idering the 
Cauſe by a new Trial. And it is done in a Way very favourable 
to the Parties for whom the wrong Verdict is given: It is, upon 
* Payment of Cots. Whereas in other Caſes where a wrong Judg- 

ment is reverſed, Coſts are paid as if the right Judgment had been 


given in the firſt Inſtance. 


It is NoT 7rue © that no new Trials were granted before 165 5 


as has been ſaid from Style 466. 


In Slade's Caſe, M. 24 5 (which was in 1648, ) in B. R. 
reported in Style 138, The Court was moved for Judgment, for- 


merly ſtayed upon a Certificate, made by Baron Athyns, That the 
Verdict patled againſt his Opinion.” Bacom Juſtice ſaid, © Judg- 


„ ments HAVE BEEN arreſted in the Common Pleas, upon ſuch 


« Certificates.” Hales, of Counſel with the Defendant, prayed that 


the Judgment in that Caſe of Slade might be arreſted, and that 
there might be a New Tria; For that it HAD BEEN DONE 


«© THERETOFORE, in like Caſes,” Indeed that Caſe, as there re- 


ported, repreſents Rolle Juſtice to hold that it ought not to be ſtayed, 


446 


* though is have been done in the Common Pleas: for that it was too 
arbitrary for them to do it.” And He adds © You may have 


your Attaint againſt the Jury; And there is no other Remedy in 


Law for You: But it were good to adviſe the 9 to ſuffer a 


* new Trial, for better Satisfaction.” 


In the Caſe of Wood v. Gunſton, Michaeluas 165 55 Banc. Sup, 
Style 466. (which was an Action upon the Caſe, for ſpeaking 


_ ſcandalous Words of the Plaintiff, and a Verdict for the Plaintift, 
with 1500 J. Damages,) the Defendant moved for a new Trial. 


And Glyn Chief Juſtice ſaid “* It was in the Diſcretion of the Court, 


in /ome Caſes, to grant a new Trial: But this muſt be a judicial 
s and not an Ar bitrary Diſcretion. And it iS FREQUENT IN OUR | 


„ :BOOKS; for the Court to take Notice of the Miſcarriages of ſu- 


1 


cc 


ries and 79 grant new Trials upon them. And it is for the Pes- 
ple's Benefit, that it ſhould be ſo: For a Jury may jometimes, by 
indirect Dealings, be moved to fide with one Party, and not to 
« he indifferent rt them; but it can not be ſo intended of the 
« Court.” And in that Cale. a new Trial was ordered, upon the 
Defendant's paying full Coſts; the Judgment ſtanding as a Security 


4 


A 


to py what might be recovered upon the next V erdict. 


The 


Trinity Term zo & 31 Geo. 2. 
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The Reaſon why this Matter cannot be traced further bach, is, 
that the Old Report-Books do not give any Accounts of Deter- 
«© minations made by the Court upon Motions.” 


Indeed, for a good while after this Time, the Granting of new 
Trials was holden to a degree of Strittnefs, ſo intolerable, that it 
drove the Parties into a Court of Equity, to have, in effect, a new 
Trial at Law, of a mere legal Queſtion; becauſe the Verdict, in 


* Juſtice, under all the Circumſtances, ought not to conclude : And & p. 398. 


many Bills have been retained upon this Ground; and the Queſtion 
tried over again at Law, under the Direction of a Court of Equity. 
And therefore of late Vears, the Courts of Law have gone more 
liberally into the granting of New Trials, according to the Circum- 
ſtances of the reſpective Caſes. And the Rule laid down by Lord 
Parker, in the Caſe of the Qucen againſt the Corporation of Heiſton, 


H. 12 Ann. B. R. * ſeems to be the be/? General Rule that can be + gee Lucas's 
laid down upon this Subject; viz. © Doing .uftice to the Party, 7” Reports pa. 


or in other Words ** Attaining the Juſtice of the Caſe. 5 \ 
The REASONS for granting a New Trial muſt be collected from 


the whole Evidence, and from the Nature of the Cale conſidered 
under all it's Circumflances. 


This Power may be e at much leſs Expence of Time 


and Money, therefore more benefictally for the Subject, by the Court 
ef Common Law where the Cauſe has been tried. 


of late Years, New Trials have been granted not only after Trials 

at Ny prius, but alſo after Trials af Bar. And it is at leaſt equally 
_ reaſonable to do it after Trials at Bar, as after Trials at NH privs, 
(if the Juſtice of the Caſe demands it;) or, indeed, rather more fo, 

as the latter mult be done upon what could have actually and perſon- 


ally appeared to a /ing/e Judge only, whereas the former is grounded 


upon what muſt have manifeſtly and fully 7 8 to the whole 
Court. 


I come now to the preſent Verdict; and ſhould be ſorry that 


the Queſtion depended upon my being latisfied, or dillatisfied: and 
therefore I have ſtated the whole. 


If the Matter in Diſpute was of great V. alue, I wil not ſay that 
all the ſuſpicious Circumſtances m7ght not be a Ground for a new 
Trial; to give the Plaintiff an Opportunity of getting the Inſtrument 
inſpected by Perſons acquainted with her Hand: though I think 


upon the Evidence laid before the Fury, the Verdict, in That reipect, 
Was right. 
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_— 


*.7. 396. 


* 


What I go upon is the apparent roanifal FrRaup and IMPo- 
SITION in obtaining the Diſcharge from the Teſtatrix, if She really 
ſigned it. 


FRAUD or Covin may, in Judgment of the Law, avoid. every 
kind of Act: Many Inſtances are put in Fermor's Caſe. 3 Co. 77. 


* hat Circumſtances and Facts amount to ſuch Fraud or Covin,” 


is always a Queſtion of Law. Courts of Equity, and Courts of 


Law, have a concurrent juriſdiction, to ſuppreſs and relieve againſt 
FRAUD. But the Interpoſition of the former is often neceſſary for 
the better mnveſtigating Truth, and to give more complete Redreſs. 


The Writing, upon the Pace of it, ſpeaks IM POSITION. Tt 


| cane being for Conſidoration. She Releaſes the Principal, in Con- 


deration of 5 l. per Cent. during her Life: Which is only legal In- 
tereſt, and the preciſe Rate he was obliged to pay by his Note. 
The Defendant has ſet up another Conſideration, not expreſſed : 
which is not only zot proved by him, but diſproved by ti the Evi- 
dence on both Sides. 


He now contends, and his Counſel have argued, „that it was 
intended to be revocable by Her during her Life; and therefore 
« was only in the Nature of a Legacy.” That Power *to revoke”. 
is omitted; The Writing, all of his own hand, and kept i in his wr 
_ Cuſtody: And if it was in the Nature of a LEGACY: It is revehed by : 
the ſubſequent Wl. 


The Teſtatrix never ian She had firipped herſelf of this 
Money : In her Circumſtances, It would have been Madneſs. The 
Defendant, during her Life, did not dare to ſay, even to his own 
Wife, 4 that the Teſtatrix had given him this Money. . 


He did not dare to claim it, immediately, after her Death : but 
would have compounded, by withdrawing his Caveat, to have got his 
Note delivered up. No Anſwer was attempted, by Proof, to the 
apparent Iinpoſition. Upon his own Caſe ſtated by himſelf, and the 
Evidence on both Sides, the Tranſaction to get her hand to this 
Writing muſt have been fraudulent : And if it be fo, the Law ſays 
85 He (hall 207 avail himſelf of it. 3 8 8 


The Attention of the Jury was artfully drawn to the heinous 
Charge of Forgery, only. And ] left the Queſtion of FRAup to 
them, without any expreſs Direction © that the Circumſtances ſpoke 
« Frand apparent.” The /ame Jury might, upon Reconſideration, 
tind a different Verdict. I dare ſay, they meant to do right. 

3 7, But 
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— 


But tlie Merits of the Caſe appearing to Me in this Light, [ am 
clearly of Opinion that there ought to be a NEW TRIAL. 


Theſe are my Sentiments : My Brothers will judge Whether 1 
am right, or not. | 


* Mr. Juſtice Dex180N concurred in them. 


Ile added, That it would be difficult perhaps to fixan abſolutely 

General Rule about granting new Trials; without making ſo many 
Exceptions to it, as might rather tend to darken the Matter, than to 
explain it: But the granting a new Trial, or refuſing it, muſt de- 
pend upon the LEGAL DisCRETION of the Court ; guided by the 
Nature and Circumſtances of the particular Cale, and directed 5 
a View to the Attamment of Fuſrce. 


In the preſent Caſe, He ſaid, It appeared to Him, * That the 

* Teſtatrix, Mrs. Criſb had been impoſed upon: And He held 

« That FRavuD was ſufficient to 77wvalidate this her Defeazance 

« (the ſubſequent Note of Diſcharge ſigned by Her,) even in a Court 

« of COMMON Law.” For Proof of which, He cited Throughgood's 

| Cale, 2 Co. 9. Where it was holden That the Deed of an unlet- 

« tered Layman, into the Execution whereof he is decerved, by it's 

being wrong read to him, or falſely explained to him, (though 

by a Stranger to the Party to whom the Deed is made,) thall not 
bind the unlettered Perſon who made it. 


Mr. Juſt. FosTER agreed to the Propriety of what had been 
ſaid; as to ſuch Caſes in which the Juries give Verdicts againſt Evi- 
dence; and even as to Caſes where there may be a Contraricty of 
Evidence, but the Evidence, upon the Whole, in Point of 
Probability, greatly preponderates againſt the Verdict; (Which, de- 
pending on a Variety of Circumſtances, is Matter of Legal Diſ- 
cretion, and cannot be brought under any General Rule :) But in all 

Caſes where the Evidence is nearly in Aquilibrio, He declared that 
He ſhould always think himſelf bound to have Regard to the Find- 
ing of the Jury; For © ad queſtionem * Fa reſpondent Jura-. $. Trias 
tores.” In ſucha Caſe, it is not the Province of the Judge, to deter- per pais, pa. 


mine: It ought to be left to the Jury. 83 


die ek, 
P Will > aBdate in a Court of Law, as s well as in a Court 8 

of Equity. We All remember the Caſe of Hyndbam v. Chetwynd, this Saber, 
P. 1755. 28 G. 2. in this Court: Where the Court directed the in fayour of 

Jury to find © Non deviſavit, though there was a Deviſe in Fact; Juries. 

but it was obtained by Fraud, and therefore conſidered as no Devi iſe 


at all. 
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2»*«* » ted 


And He agreed with Lord Mansfield and Mr. Juſtice Denon, 
That in the preſent Caſe, the Defeazance or Diſcharge (the ſub- 
ſequent Note) was obtained from Mrs. Criſp by Fraud ; And that it 
appeared, upon the whole of the Evidence © that it was /o 9b7ained:” 
And that the Jury have drawn a WRONG CONCLUSION from Facts 
admitted on both Sides. 


P. 398. Therefore He thought The Verdict ought to be /t a/ide. 
Per Cur. * unanimouſly, %% | | 
The RuLE for ſetting afide the Verdict was made àabſolute. 
Note. Mr. Juſtice Vilmot was abſent (in Chancery.) 


Mr. Gould, of Counſel for the Plaintiff, moved that it might be 
without Coſts: But He was anſwered by Mr. Juſtice Deniſon and Mr, 
Juſtice Feſter (Lord Mansfield being now gone,) That this was di- 
rectly contrary to the Terms upon which He himſelf had moved it. 

And accordingly They only Ordered the Verdict to be ſet afide 


| Upon Payment of Coſts by the Plaintiff. 
Memorandum The Cauſe never came on, to be tried again. 


Probably, the Defendant acquieſced in the Opinion of the N 
Court, and paid the Money. N 15 


A Black Merchant of Bombay ve. Dorrell. 


V R. Dorrel, who came from Bombay, and had a Diſpute with 


LY z a Black Merchant there, of a Civil Nature (concerning Pro- _ 


perty,) had upon his Leaving Bombay, entered into a Bond condi- 
tioned for his Appearance in this Court at his Arrival in England, 
TO AN WER 79 any demand, that might be made againſt him by or 
on Bchalt of the ſaid Black Merchant in that Country; and alſo to 
abide by the Determination of the Mayor's Court there, or elſe to 
appeal therefrom to the King in Council, N Op 


Serj. Hewitt moved, on Behalf of Mr. Dorrell, that He might 
appear in this Court, in ſuch METHOD as the Court ſhould judge 
. proper, in Order to prevent the Forfeiture of his Bond. 


— ©; 7 CouRT, after requirin g Notice to be given to the Eaſt- India 
Company (who did not oppoſe it,) admitted his Appearance; and 
directed that He ſhould enter into a Recognizance (with Sureties) in 


fN 


2 RS | | the 
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the Penalty of the Bond, to anſwer the Demands expreſſed in the 


Condition of the ſaid Bond: Which He was to do before One of 
the Judges of this Court ; as his Sureties were not now preſent. 


Note—This Rule was taken on the Civil Side (of the Court.) 


Rex ver}. Middlehurſt. * P. 399. 


R. Norton ſhewed Cauſe againſt quaſhing an Order of two 
Juſtices, and an Order of Seſſions confirming it, made in 
Purſuance of the Act of 11 G. £. 19. F 3. (for the more effec- 
tual ſecuring the Payment of Rents, and preventing Frands by 
Tenants,) againſt one Thomas Middleburſt, for wilfully and know- 
ingly aiding and afliſting in fraudulently removing and conveying 
away 5 Cows, &c, OR in concealing the fame. 


Mr. Gould, who had moved to quaſh this Order, founded "his 
Motion upon two Objections; 3 vir. 


Iſt Objection. The whole Adjudication refers to 0 Compliine | 
of One Thomes Weſton ; Wherein there is no Charge upon Cheſterton, 
the Tenant, at all; nor upon the Defendant Middleburſt, for aiding 


and afiiſting Hm: Neither is it ſtated That e the Te- 
nant DID remove the Goods.“ 


2d Objedtion. The Act creates two Offences, vlg. aſſiſting in 
removing, and aſſiſting in concealing the Goods. Now it is not 
ſpecifically charged upon the Defendant Mzddlehurſt, that he wilful- 
ly and knowingly did either One of theſe two things: It is only al- 
ledged that he wilfully and knowingly did One oꝶ the Other. In 
1 Salk. 371. Rex v. Stocker, An Indictment for jorging or cauſing 
to be forged, was holden ill; becauſe the Charge was in the digun@ive. 
2 Hawk. P. C. 225.4 60. An Indictment charging a Man drsjunc- 
tively, is VCID: Fe or the Offences are diſtinct; And it appears not, 
of wh.ch of them the Defendant is accuſed. So here, it does not 


appear, WIC A of the 7409 Offences the Juſtices have convicted 
him of. 


1 
& 
ö 
| 


And 2 Ld. Raym 126 5. Juen v. Bains, proves that the Court 
will make no Intendment againſt the Defendant. 


Upon which Objections, he obtained a RULE to SHEW CAUSE 
* why the Order ſhould not be quaſhed. 


And now Mr. Norton ſhewed the Slowing Cauſe againſt quaſh- 
ing it. — 


As 


- . . . , ,, 
og - _ — — - 
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—— 


P. 400. 
iſt, 


— —-— 


* Asto the 1ſt ObjeQion—** That it 1s not deſcribed ſulliciently, 
« What the Offence 1s.” He anſwered That this is an Order : 


And the Court will 9 intend it to be ill. To prove which, He 


2dly. 


cited Rex v. Biſex, Tr. 29 G. 2. B. R. 


As to the 2d The Charge being in the Digjunctive, That 
6% he wilfully and knowingly aided and aſſiſted the Tenant in re- 


moving the Goods, oR in concealing the ſame.” He ſaid, The 


Crime and the Puniſhment are the /ame upon both: And the De- 
fendant was heard. 


Mr. Gould for the Defendant, rephed — 


4 It is not at all ſtated CL That the Tenant DID remave the 


45 Goods. 5 


ally, The Aiding and Afſifing in removing, is a different Of- 


fence from aiding and affiſting 77 concealing: And here it is wy | 
charged 1 in the ALTERNATIVE. 


Lonp M ansr1ELD—Upon INDICTMENTS, it has been ſo deter- 
mined, © That an Alternatrve Charge is not good; As forged 


"7 cauſed to be forged:” Though One only need be proved, * 
laid conjunctively, (as if forged and cauſed to be forged.”) But 1 
_ don't ſee the Reaſon of it: The Subſtance is exactly the ſame ; the 


Defendant muſt come prepared againſt both; And it makes no Dif- 


ference to him, in any reſpect, 


But this'i is an ORDER : And being good i in Sillcuee needs not ä 


be literally ſo ſtrict. 


Mr. Juſt. Dzn150N thought alſo, ax the Caſes upon Indiftments 


are very nice. But this is 20 an Indictment, but an ORDER: And 
therefore being good in Subſtance, needs not be fo ſtrict in Form, as 


an Indictment muſt be. And either Aiding or Aſſiſting in removing, 
oR aiding or aſſiſting 25 concealing, 1 is equally an Offence : And theſe 
are the very Words of the At. "Tis only Form; and does not at 


| all vary the Defence or Puniſhment. I am not therefore inclined 


Mr. Juſt. 


Fofter was out 


of Court; and 
141. Commil- 


_ tzoner Wlnot 


in N 


to the ſame Strictneſs as was obſerved. in the Caſe of The King v. 
Stocker, in 1 Salp. 371 


Per * Cur: Rol E DISCHARGED: 
And conſequently BorRH OKDERS AFFIRMED. 


The End of Tiny Term £352,320 G 31 Ce. $5. 


1 


Michaelmas Term 
31 Gco. 2. B. R. 1757. 


Maſters wer. Manb y Ne 


2 AE FC 
R. Norton moved that the Defendant might be diſcharged 


upon Common-Bail, as being a menzal Servant to a Pub- 


lic Miniſter, (VIZ. Mefenger to Baron Haſlang,) ow 
* Ann. c. 12. 


But the Defendant was not able to make out 2 Caſe ſufficient to 
induce the Court even to grant Him a Rule to ſhew Cauſe. He 
not only had been formerly a Trader, and a Bankrupt; (upon 
which indeed no Streſs was laid, as it appeared that he had not 
traded at all, ſince he had pad his Certificate under the Com- 
miſſion ;) But was confeſſedly a Land-Maiter at the Cuſtom-Houſe 
here in London, and officiated there as ſuch : though He ſwore to 


the Hiring, and alſo to the having ſometimes executed this Service 
to the Baron, as his Meſenger. 


Yet, upon the whole, Lord Mantra was clear that this Man 


4 te, 
could never be eſteemed a * bong fide Domeſtic of a foreign Miniſter : Fs FRE 


pa. 1478. and 
And the other Judges concurring, the Motion was DENIED, pa. 


Bennett, qui tam, Sc, verſe Smith. ."" Mandaye 19 
„ 
IE CouRT refuled to for aſide a Non Prof. regularly 5 
tained by the Defendant, againſt the Plaintiff who was only 
a Common Informer, (who ſued for a Penalty of 10000 /. upon the 


Statute of Uſury ;) though the Plaintiff offered to pay the Coſts 
of (letting it aſide. 


For, though LoRD MANSFIEL D ſeemed to think that the Caſe 
might perhaps have born a differerit Conſideration,” in caſe the 
2 Fr Plaintiff 


— —— —˙ . tact tr i oO ER 2 = ——— IE. 
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ber 1757. 
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* P. 402. * Plaintiff had been the Party REALLY IN JURED, and had ſued in 
Order to come at Juſtice and Reparation for ſuch real Injury; Vet 
not only his Lordſhip Himſelf, but 


—— 


* 


* Mr. Juſt. The whole CovkT (now * preſent) were clear and unanimous 


Foſter was not 


r that where a MERE Common Informer, who ſued for PUNISHMENT 


only, had been guilty of a Slip or Miſtake which put him ou? of 
Court and intitled the Defendant to enter a Non Prof. againſt him, 
they would not exerciſe their diſcretionary Power, in ſetting aſide this 
Non Proſ. thus regularly obtained, and reſtoring the mere Common Infor- 
mer to an Opportunity of proceeding for the Sake of Puniſhment only, 


And they diſtinguiſhed the preſent Caſe from Caſes of Au EN D- 
MENT : Which indeed the Court would not ſcruple to make, even 
in Caſes of Qui tam Actions, where there was any thing to amend. 
_ by; and which they had frequently done, in ſome Inſtances that 
were mentioned or at leaſt hinted at; as, in particular, the giving 
Leave to change the County, in a Qui tam Action, on Mr, Norton“ 


Motion, not many Terms ago. 


Tueſday, 15th | | Rex ver/. Rober U Chappel. 5 
November > 5 9 . 8 EN 
v757>. e 


A Motion was made by Mr. Barland, and ſupported by Mr. 
A Norton, for an Information for ſending a Challenge, by Letter, 
to Mr. Hamilton of Wells: But they only produced Copzes, not 
the OR16INALsof the Letters wherein the Challenge was contained. 


Tux CouRT made a Rule to ſhew Cauſe, upon reading the 
CoP1Es only of the Letters; (fuch Copies being ſufficiently verified.) 


Wedneſday, Rex ver}. Williams. 
16th Novem- nn OE hs 
© 2 HIS was a Cauſe in the Crown-paper, upon a Writ of Er- 
I rcrdirected to the Juſtices of the Great Seſſion in the County 
of Denbigh, upon a Judgment given thete for the King againſt 
the Defendant after a Verdict, upon an Information brought againſt _ 
Him in that Court by the Protonotary and Clerk of the Crown 
there, at the Relation of John Moſtyn, Eſq; according ta the Form of 
the STATUTE in that Caſe made and provided. 


The Information ſets forth the Incorporation of the Town of 
Denbigh, by Letters Patent dated 14th May 15 C. 2. Which gave 
them Power to have and hold within the Burrough a Court of Re- 
cord on every Friday in every ſecond Week throughout the Year, 


4 -- 1-0 


* 


| 
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5 to be held before the Bailiſis of the ſaid Burrough for the Time P. 


being, or One of them. 


Then it alledges the Acceptance of theſe Letters Patent by the 
Corporation. . 


It further ſhews, that by virtue of theſe Letters Patent, the ſaid 
Court of Record, from the Time of making the faid Letters Pa- 
tent, to the Time of exhibiting the Information, ought to have 
been held within the ſaid Burrough on every Friday in every ſe- 

cond Week through the Year, before the Barliffs of the ſaid Bur- 
rough for the Time being, or One of them. 


Then it charges that Friday the 13th Day of December 25 G. 2. 
was a Day on which the ſaid Court of Record ought to have been 
ſo held within the ſaid Burrough, by virtue of the ſaid Letters Pa- 
tent. That the Defendant (well knowing the Premiſſes aforeſaid) 
on the ſaid 13th Day of December 25 G. 2. at the Burrough of Den- 

bigh aforeſaid in the County of Denbigb aforeſaid, in the Abſence of 
John Hojier Gentleman and David Williams Gentleman, who then 
and long before and afterwards were the Bailiſts of the ſaid Burrough, 
and of each of them, did wrongfully and unjuſtly pRESUME To 
HOLD and DID bold THAT Court of Record within the ſaid Bur 
rough, WITHOUT any legal Warrant Right or Authority whatſo- _ 
ever; and did then and there pręſide therein; He the ſaid Thomas 
Williams (the Defendant) then Nor being one of the Bailiffs of the 
ſaid Burrough. . ; nh 


PL A— That He did vor Hold the ſaid Court of Record in the 
ſaid Information ſuppoſed to have been held by the ſaid Thomas 
(the Defendant) nor did preſide therein, in Manner and Form as by 
the Information is chargedagainſthim. (Uponwhich, Iſſueis joined.) 


And the Defendant farther Gith, that at the Time mentioned in 


the Information, HE Hap NoT, NOR HATH any Warrant Right 
Power or Authority; but wholly DISCLAIMs to have any Warrant 
Right Power or Authority whatſoever to hold the ſaid Court of Re- 
cord, or to preſide therein: And this He is ready to verify. Where- 
fore he prays Judgment, and that He of the Premiſſes aforeſaid 
may be diſcharged and diſmiſſed by the Court, and ſo forth. 


Upon the Iſſue joined, the Jurors find that the Defendant, on 
13th December 25 G. 2. at the ſaid Burrough of Denbigb, in the 
| Abſence of John Hofier Gentleman, and David Wilhams Gent. 
who then and long before and afterwards were the Bailiffs of the 
{aid Burrough, and of each of them, did wrongfully and unjuſtly pre- 
ſume to hold, and did Hold the ſaid Court of Record in the ſaid In- 


formation 
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* ] P. 404. * formation mentioned, within the ſaid Burrough, without any legal 
Warrant or Right or Authority whatſoever; and did then and there 
preſide therein; (He the ſaid Thomas Williams then not being One 
of the Bailiffs of the ſaid Burrough;) as in the ſaid Infomation is 
alledged. 


The Judgment of the Court is * that the Defendant do not in 
% any Manner intermeddle with or concern Himſelf in and about hold- 
ing of the ſaid Court of Record within the ſaid Burrough, in the 
« ſaid Information ſpecified; but that He be abſolutely forejudged 
« and excluded from holding the ſaid Court for the future; And that, 
« inorder to ſatisfy our Sovereign Lord the King, for and on Ac- 
count of the Uſurpation aforeſaid, He be taken, and ſo forth; 
% AND that the fail 7h Moſiyn, the Relator above-mentioned in 
on this Behalf, ds recover againit the ſaid Thomas Williams the Sum 
„ of 1414 14 5-1-6, for his Cos Ts by bim laid out and expended 
in carrying on his Suit in this Behalf, AccoRDIN G fo the Form of 
© SCATUTE in. ſuch Caſe made and provided. 


The alignment of Errors i is— 


Os iſt, General—viz. That Judgment i is given. for the King againſt 
tlic Defendant: Whereas by the Law of this Kingdom, it ought to 
; have been given for the Defendant. 


2dly. Seer And alſo i in this, that it appears by his ſaid 5 
Record, that Judgment in the Plea aforeſaid was given that the faid 
John Moſtyn, in the ſaid Plea named the Relator therein, recover 
«© Againſt the ſaid Thomas Williams 141 J. 12 5. II d. for his Cos rs 
laid out in that Suit:“ Whereas by the Law of this Realm, No 
i Judgment ought to have been given, in the Plea aforeſaid, for ,T HOSE 
1 or for ny other Cos rs in that Suit. And therefore 1 in that pens 

#7 | allo, there 1 is manifeſt Error. 


. 
. . 3 o - — ory * 
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To this Aﬀignment of Errors there is a Joinder i in Error, i in the 
Name of the King's Coroner and Attorney in this Court. 


Mr. Madecks, for the Plaintiff in Error— 


Objected, that this was xor a Caſe within 9 Ann. c. 20: And 
that therefore there could not, nor ought to be any Judgment 
for Cos Ts. 


| That AR takes! in only two Caſes; iſt. Where an Office! 1s uſurped: 
and 2dly Where He has had a Title, but unlawfully ho/ds and ex- 
ercites the Office: But the whole is confined to OFFICES in Corpo- 
rations; and the Words * ſaid Offices and F ranchiles” are tied 


-- 


— . ˙ Har LA; * - 
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* up to OFFICES 77 Corporations, or to the Franchiſc of als a * P. 405. 
Freeman. [See Sections 4 & 5. 


Whereas this Information is only for holding a Court in the Bur- 
rough, in the Abſence of the two Bailiffs; He not being one of 
the Bailiffs of the Burrough: So that this is 20 direct Charge of 
uſurping the Orricr. of Bailif. And an direct Charge is not 
ſufficient: 2 Hawk. P. C. 261. Whatſoever Certainty is requi- 
„ ſite in an Indictment, the ſame, at leaſt, is neceſſary alſo in an 
Information.“ 1 Salk. 375. Rex v. Knight; and 1 Ld. Raym. 

527. Rex v. Knight and Burton, S. C; prove expreſoly That ar- 


gumoentative Informations are naught.” 


_ This is only: a Charge of doing 4%. ngle Act; which Act belonged 
indeed to the Office of Bailiff: But it is no Charge of his claiming 

the Orrice of Bailiſt; Nor could the Right to the Orrice of Bai- 
{iff be tried upon THIS Injormatin.. And this, He ſaid, was a new 
Caſe : For the Common Way is to charge the Defendant directly 
with uſurping an Office; whereas this only charges him with Facts 
that may indeed be Evidence of ſuch Uſurpation of the Office bf | 
Bailiff ; but does not charge Him with a direct Uſurpation. 


Secondly. It cannot properly be called an Information i» Nature 
of a Quo Warranto at Common Law: For it does not charge Him 
with exerciſing the Office at the TIME of HE the e 


« Non uſurpavit,” generally and alone, is not a {:flicient Plea 


to an Information in Nature of Q; V. at Common Law. Godbolt 
91. Sir Jervis Cl; fton s Caſe; and 3 Leon. 184. Sir Gervaſe Cl: Hon s. 
| Cale, 8. C. Wn (> This Caſe | 
= | | mined: V. 


This den e only charges Him with boicke g . Court upon Godbolt 93. 
A particular Day. On the whole, therefore, this Information is 


not good at Common Law, neither; no more than 1 it is upon the 
Act of Parliament. 


Mr. Hall contra, pro Rege. 


This SrATUTE-JVJuugment, ” for the Cofts,” is good: And fo 
_ alſo is the Common-Law Judgment, ** of Ouſter of the F ranchile.” 


iſt. The Act of 9 Ann. c. 20. ought to be Iiberaliy conſtrued. 


This Information is an Information for uſurping the Office of one of 
he Bailiffs of the Burrough of Denbigh. The Facts charged upon the 
Defendant amount to an Uſurpation of the Office though the Word 

* uſurp” is not Indeed made Uſe of. And it is not neceſſary to 


5 G uſe 
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P. 406. * uſe this or any other technical Term. Therefore this Uſurpation o of 
the Office of Bailiff, is here ſufficiently alledged. 


But, at leaſt, it is a Charge of an Uſurpation of or intruding into 
a Burrough-Franchiſe : Which is a Caſc within the Ack. The Pre- 
amble and Body of the Act prove this. 


This is for holding and preſiding at a Court i a Corporation: 

Which certainly is a Corporation-Franchiſe. And the Defendant, 
by his Manner of Pleading, has conſidered this as an Information on 
the Act, for a Burrough-Franchiſe: For He firſt pleads to the par- 
ticular Charge, and then diſclaims. _ 


* at leaſt, this Caſe ſhall be taken to be within the Equity of 
the Statute: Which was made for the Benefit of the Common- 
wealth. Which Point He endeavoured to prove, from ſeveral In- 
ſtances of extenſive Conſiructions of Statutes; And particularly of 
Statutes giving Coſts. For the latter, He cited, Cro. Elix. 257. pl. 
2 36. * Haſelip v. Chaplen. And He ſaid, that the Court . Or- 
TT dered Colts, even where the Statutes had not given them. 


As to the Caſe of Be v. Knight, The Fats there charged w were 
not ſufficient to ſupport the Concluſion: It was an imperfect de- 
fective Information. But here, it is poſitively alledged That he 
held this Court without any legal Warrant Right or Authority 
7 ' whatſoever.” 


And this may be made good by le ent Raym. 34. 35. 
The King v. Read. Srderf. 91. Rex v. Cover. Cro. Jac. 473. 


 Secondly—As to the not chargin g the Defendant with exerciſing 
the Office at the Tre of the Information ; One ſingle Act is ſuffi- 


cient. 


85 Upon the Whole, this Caſe is either thin the . ords, or at leaſt | 
within the Intent of the Act. 5 


Mr. Madocks- in Reply There is no expreſs, but only! a circum- 
Nantioi Charge, of exerculing the Office of Bailiff, 


The Equity of every Statute ſands upon the 8 1 the 1 
| Statute itſelf, Now this Act is certainly confined to Offices in Cor- i 
porations, affeCting the Rights of Election of Members to Parlia- i 
ment: And was not intended to take in Rights of holding Courts 
or Fairs in Corporations; though the Words of the Title are indeed 
general, „the Rights of Offices and Franchiſes in Corporations and 
Burroughs.“ But the Body of the Act confines the Word 
4 „Fran- 


K 
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2 * Franchiſes" to the Rights of being free: And the Body of the * P. 757. 


Act is the Part to be regarded. 


And here is no Charge of intruding into the whole Office : Which 
is an entire Thing. The Uſurpation of Part cannot be an 1 Uſurpa- 
tion of the Y/hz/e of an Office. 


 Secondly—The Information ought to be good in it's ſelf and 
upon it's own Strength, independent of the Plea. This is an In- 
formation only for doing this ſingle Act, fix Years . 


' Lord MaAnsFIELD— 


 1fſt. The Act is meant to extend to al! Officers or Corporation, 
as ſuch; and as far as relates to all the Corporate Rights of the Bur- 
geſſes and F reemen, it is very legally, clearly, and correctly drawn: 
But it is not within the Reaſon or Meaning of the Act, that it 
ſhould extend generally to AL L Offices or Franchiſes exerciſed 
WITHOUT Authority from the Crown, within a Corporation. Tt 
was meant to be confined to ſuch Franchiſes as were claimed in In- 
ſtances affecting thoſe Rights between Party and Party. 


The Title cannot control the © Body of the Act. 


And the Equity of an n Act can be carried no further than to what 

was within the View and Intention of the Legiſlature, and the My/- 
chief meant to be prevented. Whereas here is no ſuch Equity, to 
bring the preſent Caſe within the a 


Here is no Charge of uſurping e or exerciſing or claiming the O 
fice of Bailiff. ] do not ſay that any particular technical Words are 
_ neceſſary. But here are none that are at all tantamount : It is not 
even faid that he held the Court, ** as Bailiff.” There is no Argu- 
ment neither, or Inference, that He did ſo:“ Rather indeed, the 
_ contrary ; for it ſeems implied in the very Charge, that if they had 

been there, he could not have held it. 


No Fruit ĩs obtained of this Trial, but as 5 an Uſurpation upon 
the Crown and for an Offence or Miſdemeanour : Here is nothing re- 
| lating to the Intereſt of any PRIVATE Perſons. And the Manner 


of Pleading proves nothing: For he was oviiged to plead fo, in 
either Caſe. 


Therefore, as a Statute- Judgment it is wrong. 
2dly. But as to the ComMon-Law Part of the Judgment—Mr. 
Madecks's Objection will not hold. For He ma a ycerta inly be puniſh- 
ed 
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2 408 * ed for One ſingle Offence ; though he goes no further. So that this 
Part of the Judgment is right. 


Mr. Juſt. Dex1s0N concurred, That the Sratute-part of the 
Judgment, as to the Cofts, is wrong: But the Common-Law Part, 
viz. the Judgment of Excluſion from the future Exerciſe of the 
« Franchiſe,” is right. 


As to the former—The Charge is not 1 the Act of Par- 
liament of 9 Arn. c. 20. 


The Information FOO out the Charter; ; which gives Power to the 
Bailiffs to hold this Court in the Corporation: And it calls upon 
the Defendaat to know by what Authority he held it in the Abſence 

of the Bailiffs. But ſurely, this has no Relation in the Earth to the 

Office of BAILIFP ; nor will it be ſaid that he could, upon hie In- 
formation, have been 0USTED of the Office of BAILIFF, [t was not, 
in the preſent Information, neceſſary to ſet out as Part of the Charge 
upon the Defendant © That the Court ought properly and regularly 
to have been holden before the Bailiſtis: It had been enough, to 
have aſked the Defendant By what Authority He claimed to hold 
his Court of Record; (without mentioning the Preſence or Ab- 


: ſence of the Bailiffs, at all. ) 


There are 1 of Offices Which a Man may uſurp, od be 
liable to an Information for uſurping; which are vo Franchiſes 
in Corporations. But Thheſe Franchiſes” mentioned in the Act, 
mean corporate Rights or Rights to Freedom in Corporations. The 
Words of the Act are plain, that this 1 is Not a Caſe por which the 
Informer can recover 1 l. 


The ide ede indeed may be, at Common-Law, for Puniſhment. | 


Therefore this latter Part is right. But the Judgment as 70 Cosrs 
ought to be reverſed. CC | 


And the Mention 7 aRErATOR is no more than Surpluſage, * 
may be rejected; and therefore wil not burt the Common-Law 
Judgment. : 


— p §7§«5FðG ] aegor a HF 


Mr. ] aſt. FosTER was clear too— 


1. That this Caſe was not within the Aa: Which never inten- 
ded to give Colts in Caſes of is Kind. The Word“ Franchiles” 


in the Act, means my F reedoms and Rights to be Members of the 
Corporation. | 


1 This 


mem ae ag hls Bt a Ano ae 
Ces ar £ IO] 4 . 5 : 


e 


0 HE Exoneretur which had been ordered to be _ 2 


| the Omiſſion of the proper Officer who ought to have entered it:) 
But the PLaixTiry Himſelf was appriſed of the Surrender; though 
his Attorney ſwore that He (the Attorney) had no Notice of it. 
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— 


— 


2 ——— 


* This Act was drawn with great Care and Attention: (Judge * P. 409. 
Powell was the Perſon who drew it.) And there is no Reaſon to 
extend this Act beyond it's Intention. 


2dly. The Judgment at Common Law may be very right. 


Mr. Juſt. WiL.moT declared himſelf extremely clear in both 
Points. Wy 


Per Cur. unanimouſly— 

The Common-Law Judgment, viz. as to the 
OusrER, was affirmed: But the Judgment for 
Cos rs (which was founded upon the Statute,) 

was REVERSED. 


Bond ver /. Taac. - Monday, 21 
1 | November 


ante 3 30, 340.) was not actually entered on the Bail- piece, (by 


The Plaintiff's Attorney, not being appriſed of the Surrender of 
the Principal ſued out Scire faciaſes againſt the Bail; who paid 


the Money: But they were ſued out into London (where the Ori- 


ginal Cauſe of Action was ;) and not into MIDDLESEX, where the 


Surrender was made, and where the Bail-picce remained. 


The Bail had applied, npon both theſe Irregularities, /vz. Iſt. 


the PLAINTIFF 's being appriſed of the Surrender and Order of the 


Court; and 2dly the Scire faciaſes not being ſued out into Middle- 


ſex;) that the Scire faciaſes might be ſet aſide for Irregularity, 
with Coſts; and the Money reſtored. i 


Mr. Norton was Counſel for the Bail, and had moved as above. 
Sr. Richard Lloyd, for the Plaintiff, now ſhewed Cauſe. 


The Counr was clear, on 49th Points, that the Scire facia- 
es were irregularly ſued out; and granted Mr. Norton's Motion, by 


making the Rule abſolute, as prayed: Excepting only, that they 


omitted the Cos; becaufe it would have been to no Purpoſe 
to have ordered them, as the Plaintiff himſelf (who was appriſed 
of the Surrender) was gone abroad; and the Attorney, (not being 
appriſed of it) had not ated with any ill Deſign or Intention to 
Oppreſs. 


TT Sheepſhanks 


a * ——u— ——E-—ᷣ 2 — 


— ——— — — — ——— 


— 
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Tueſday, 
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* Sheepſhanks et Uxor ver/. Lucas. 


22d Novem- 


ber 1757. 


P. 29 G. 2. Rot lo 622. 


RR OR from C. B. to reverſe a Common Recovery. The Wife 
of Sheepſhanks claiming to be intitled (in Common with others) 


to a Remainder in Fee (under the Will of one Broadbent) after the 


Death of one Thomas Peirſon, Tenant in Tail, who was vouched 


in this Recovery ; her Huſband and She bring this Writ of Error: 


And the Error afligned is “ The Death gf the Voucuee, before 
ih 4 — 35 concludin 8 with an Averment. TE 


5 In ale eee e P leaded: A confeſſes the Error 
aſſigned, to be true in Fatt. ) 1 


Serjeant Poole for the Plaintiff i in e 


Without Doubt, a Perſon intitled to a Remainder after an Eſtate- 


Tail, may have a Writ of Error to reverſe a Common Recovery 
ſuffered by the Tenant in Tail. 3 Co. 3 6. The Marquis of VMin- 


cheſter's Caſe, is expreſs to this Purpoſe ; and gives the Reaſon of it, 
at large. Pigott, Of Common Recoveries 169. * If the Vouchee die 


«© before Judgment, it is Error.” 1 Ro. Abr. 742. Title Error; 


Letter A. pl. 3. 1 Ro. Abr. 747. Title Error, Letter ung PL. 1. 
1 Ro. Rep. 301. Holland et al. v. Lee. Bridgman's Rep. 71. S. C. 
Holland et al. v. Jacꝶſon et al. Palmer 2 15 Darcy v. Jacen. : 


8. C. Dyer 90. 4. 40, 188. 


We claim under a Deviſe by the Will of one Broadbent, in } 


mainder after an Eſtate-Tail given to Pierſon. Wynne v. Wynne, 
H. 17G. 2. B. R. is in Point to this Caſe—It was a Writ of Error 


by a Remainder-Man in Tail: And the very fame Error was 


aſſigned, as is here There, indeed, the Fact, (of the Vouchee's 


Iſſue, found“ that She was alive at the beginning of the Term; 1 


dying before Judgment) was denied: And it was, upon Trial of the 


but died before the Return of the Summons ad warrantizandum.” 


And the Relation of Law, (which was in that Caſe inſiſted upon,) 
was not permitted to prevail. And the Entry of her Appearance 


at the faid Return (which was there entered on the Record) was 
holden vt to be contrary to the Allegation of her Death before ſuch 


Return : Becauſe ſuch her Appearance was only entered as BY AT- 


 TORNEY ; Whoſe Authority ceaſed by her Death. So that the 


Error there aſſigned was zo? an Aſſignment contrary to the Record. 


5 ts. 55:7 04s 2 


Dec. 


7 Ge: eee. 


but what is wE LL pleaded. And that Caſe is Word for Word the 
ſame with this, as to the Concluſion of the Aſſignment of Errors: 


2 . ——_— _ 1 
* 
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* Mr. Luke Robinſon contra, for the Defendant in Error. Common * P. 411. 
Recoveries are z conſidered as Common Aſſurances; and are 
therefore to be favoured and ſupported. Even another Warrant of 
Attorney ſhall be preſumed: Though Ore already appears upon thgñge 
Record. * Gas 

| | 168. 

1ſt Objection. No One can maintain à Writ of Error upon a 
Judgment, but One who is either Party or Privy. But this Plain- 
tiff in Error is neither Party or Privy to, nor injured hy the Fudg- 
ment here complained of. It does not appear that Broadbent, under 
whoſe Will She claims the Reverſion, was ever /e:/ed in FRE of 


the Eftate: And therefore it does not appear how he had a Right 
'To DEVISE the Eſtate, in the Manner he has done. They ought 
to have /hewn in their Writ of Error, «© That he was ſeiſed im 
„ FEE: Which the Defendant might have traverſed, if it had 


been ſo alledged. 


ꝛ2d Objection. No Scire facias or Warning has been given to the 


Heir: Who may be an Infant, or may have many Things to 
plead. Bernard Lucas, the Recoveror, is the only Defendant; 
Who is only NOMIN AL, but has 20 real Intereſt. 5 7 5 


za Objection. It appears upon this Record, that Bernard Lucas 
has Judgment to recover againſt THoMAS CowPER: But Thomas 


Peirſon is no Party at all to the Writ. Therefore Thomas Peirſon 


(who only came in as Vouchee) had nothing to do with a Judg- 
ment againſt ANOTHER Man. Conſequently Peirſon's Death be- 
fore Judgment is 20 ERROR: It can be only an Irregularity. And 


NO JUDGMENT is given at all, againſt Thomas Peirſon: The Reco- 


very is againſt Thomas Cowper ; who is indeed to have Recovery 
over, in Value, againſt Thomas Peirſon Ec. But this Recovery 


over in Value, againſt Peirſon, is not the Judgment upon which this 


Writ of Error is brought. Thrs Writ of Error does not tally with 


the Fudgment of which it complains. 


4th Objection. This Error is nat well Ass IG NED: For it is an 
ErrorinFAcT; and therefore ought to conclude fo the CounTRY; 
which this does not. Yelverton 58. Rex v. Goſper and Shire. 
When a Man aſſigns Error in Fact, he ought to put himſelf en 


<* paits.” And the Plea of © 7n nullo eft erratum confeſſes nothing 


And there was a © Hoc paratus eſt verificare,” as well as here is. 


Seri. 
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4 P. 412. 


* Ser). Poole, in Reply 


iſt, It is enough; If We ſuggeſt Matter / efficient to ſhew that 
We are privy to and affected by the erroneous Judgment. It is ſuf- 
ficient for Us, to ſhew the Deviſe of the Remainder to Us; with- 


out any Neceflity of ſhewing that the Deviſor was ſeiſed in Fee. 


And the Precedents are ſo.—Wynr v. Wynn was ſo. Sir John 
Dinely Goodyere's Caſe was ſo. Darcy v. Jackſon, Palmer 224. is ſo 
determined, That he Title needs ke to be /ef out, as in a Pro- 


 « ceeding to recover Lands,” And all the Entries are ſo. 


2dly. The Scire facias is brought againſt the Proper Perſon: 
Which i is the Recoveror. 


30 Peirfin appears by his Warrant and aan) : And there | iS 
Judgment over, in Value, . him. 


Athly. There never was, nor properly can be ſuch a Camclufon to 
the CounTRY. Here is a zew Matter of Fact introduced: Which 
the other Party perhaps will not controvert. We cannot conclude 
to the Countiys TILL the other Party denies it. 


As to the Caſe in 77 be e it be as cited, yet, it can never 
be ſupported. The Aſſignment of an Error i in Fact ALWAYS con- 
Ne with an Averment. 


Tons MANSFIELD was clear for the Plaintiff i in Error, on all 
the Points. 5 


18 The Writ of Error needs not to ſet forth a 3 Title: : 
It is only required of the Plaintiff in Error, to ſhew the Connexion 
and Privity between the Perſon againſt whom the Recovery i is had, 
and the Perſon who brings the Writ of Error. This is zof like a 
Proceeding to try the Right of the Land, or to recover the Land 


_ itſelf. The Precedents are ſo: And None are produced to the 


contrary. 


2d Objeckian. No Authority o or Reaſon i is produced, for a Scire 
faci las to the Heir, 


44 ObjeRion has no o Weight in it: And the Caſe of 2 F. 
Wyn 18 in Point againſt it. 


4th Objection. The Concluſion with an Averment, is right; and 
gives an Opportunity to try the Fact by the Country, if the Defen- 
dant in Error chootes it: Which is all that is requiſite. 
1 So 
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* 80 much as to the "OS And 


As to the Merits—It is extremely clear that a Remainder-Man 
ought to have this Chance to the Benefit of the Entail ; viz. To ſee 


that all the proper and requiſite Forms ſhould be gone . 
before He is barred of it. 


It is plain that Judgment ought not to be given againſt any Man, 
à4fter he is dead. And there could have been no Judgment againſt 
the Tenant to the Præcipe in a Common Recovery, without a 
Judgment likewiſe over, in Value, againſt the Vouchee : They are 


all entered at one and the {ame Time, and are Part of the Jame 
Proceeding. 


Mr. A DeNn1SON concurred— 


iſt. This GENERAL Allegation is ſufficient, ſurely, in the War : 
He needs not ſhew a complete Title. Nay, even in a Formedon, I 
do not know that the Title needs to be completely and fully 


* P. 413. 


ſet out in the WRIT. And Wynn v. Wynn is an e on 


BY Head. 


2dly. A Scire facker to the Heir was not necellicy nor any 


Warning to Him: The Recoveror has the legal — and muſt be 
taken by the Court, to have the real 1 ntereſt. 


3dly. The Death of the Vouchee, before judgment, is Error in a 5 
Common Recovery; and may be aſſigned tor ſuch. Wynn v. Wynn 


was in Point, to this. 


athly. The Caſe in Yehv. 58. is lo far true, 


(and can mean no 


more than) that it ought to be put in a Method of being tried by 


a Jury. And here the Plaintiff 1 in Error has done ſo: He ſays 


« He is READY ro verify it.” So that the Defendant in Error 
might have put it in Iſſue, if he had pleaſed. But he has choſen 


to plead ** in nullo eft erratum : Which confeſſes the Fact, and puts 


the Matter of Law upon the Judgment of the Court. 


As to the Merits—The Remainder-Man has a Right, both in 
Law and Juſtice, to reverſe the Recovery, if it be erroneouſly ſuftered. 


Mr. Juſt. FosTER and Mr. Juſt. WII Mor declared their clear 


Concurrence in Opinion with Log MANSFIELD and Mr. Juſt. 
 DeNnisoN. | 


Per Cur. clearly and unanimouſly 
JUDGMENT REVERSED, 


61 5 Windham 
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*: P. 414. 


Friday, 25th 
November 
3757+ , 


* Windham Eſq. ver}. Chetwynd Eſq. 


Paſch. 28 G. 2. Rot lo 53. 


Special Verdict upon a Will of Land, dated the 14th of May 
A 1750; and a Codict] of the ſame Date, made by Malter Chet- 
4 wud late of Grendon, Elq; 


The 8 Special Verdict At which Day, before our Lord the King 


. at WW, e come as well the ſaid William Wyndham Malachi Lin- 


gon Catherine Lindon Thomas Stevens alias Walter Paris alias Walter 
Chetwynd Suſannah Blacknell Henry Perrot George Huddleſton and 
Jammer Crofts by their Attorney, as the ſaid . Om Henry Chetwynd 
by his Attorney. And the Jurors Cc, being ſummoned Cc, do 


come Sc, and being elected Cc, do find, As to the firſt Iſſue 


joined between the ſaid Parties, that the ſaid Walter Chetwynd was, 
at the Time of making the ſaid Writings importing to be his laſt 


Will and Codicil, of ſound Mind. As to the third Iſſue, they find 


that the Teſtator did not, by the ſaid Writing importing to be his 
ok Will, Deviſe to the aforeſaid William Wyndbam and his Heirs 
my Lands or Tenements in the County of Warwick, In Truſt or 


for the Benefit of the ſaid Thomas Stevens alias Walter Paris alias 


alter Chetwynd. And as to the Fourth Iſſue, the Jury find that 
the Teſtator did not, by the ſaid Writing im porting to be his laſt 


WW ill, Deviſe to the ſaid Catherime, now Catherine Lindon the Wife 


of the ſaid Malachi Lindon, an Annuity of 200 J. by the Year, for 
the Term of her natural Life. And as to the ſecond Iflue, the Jury 
find that the Teſtator was in his Life Time ſeiſed in Fee of certain 
Lands Tenements &c, in the ſeveral Counties of // araick and Stef. 


Jord, of the yearly Value of 3100 J. and being fo thereof ſeiſed, he 


the laid Malter Chetaoynd, in his Life Time, ſigned ſealed and pub- 


liſned a certain Paper Writing bearing Date the 14th Day of May 
1750, purporting to be his laſt Will and Teſtament, and likewite _ 


another Paper W riting purporting to be a Codicil indorſed on the 


ſaid firſt-mentioned Paper Writing, and of the ſame Date; (which 


Will and Codicil it ſets out in He verla;) And in the former, 
there is a Charge upon the Reſidue of his Real and perſonal Eſtates, 


for the Payment ot all his juſt Debts, Legacies, and Incumbrances : 


And that the ſaid Paper Writings were fo ſigned Ec, by the ſaid 


Walter Chetwynd in the Preſence of Stafford Squire, Robert Baxter, 

and Jeſiab Higaen 3 who likewile atteſted the ſame at his Requeſt, 

in his Preſence, and in the Preſence of each other. And they 

further find that the faid Stafford Szuire and Robert Baxter, being 

Attornies at Law, were in or about the Year 1747s employed 55 
| 2 the 
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the ſaid Walter Chetwynd to ſolicit a private Act of Parliament « for * P. 41 = 
« $4Je of the Eſtates late of Henry Fleetwood Eſq; deceaſed, in the 
1 County of Lancaſter, forraiſing Money to diſchargeIncumbrances 
1 « affecting the ſame Ec.“ And that the faid Stafford S Squire and 
Robert Baxter charged the ſaid Malter Chetwynd Debtor in their 
Boobs, for the Fees and Expences of paſſing the ſaid Act: And 
which Charge continued fo, until and after the Death of the ſaid 
Walter Chetwynd. And that at the ſaid Time of the ſaid ſigning 
ſealing and publiſhing of the ſaid ſeveral Paper Writings, and allo 
q at the Time of the Death of the ſaid Walter Chetwynd, there was due 
I and owing to the ſaid S.S. and R. B. for the ſaid Buſineſs done, the 
| Sum of 3181. and that ſome Time after the Death of the ſaid Malter 
Chetwynd, the ſaid S. S. and R. B. delivered a Bill for paſſing the ſaid 
Act to the Truſtees nominated and appointed in and by the ſaid Act of 
Parliament for the Purpoſes therein mentioned: and afterwards, and 
before the examination of the ſaid &. S. and R. B. in this Cauſe the 
ſaid S. S. and R. B. received from the faid Truſtees, at ſeveral different 
Times, ſeveral Sums, amounting in the whole to 3021. 4 b. 8 d. 1 
and that the ſaid Truſtees were willing to have paid the Remainder, 
if it had not been for a Miſcalculation. And the Jury further find 
that in the ſaid private Act of Parliament there is contained a certain 
Clauſe for Payment of the Expences attending the ſaid Bill: (which 
Clauſe they find in hac verba.) They further find that at the 
Time of the ſigning ſealing publiſhing and atteſting the ſaid Paper 
Writings, there was a cxrrent Account open and ſubſiſting between 
the ſaid S. S. and R. B. and the ſaid Walter Chetwyrnd for - other Bu- 
ſineſs excluſive of the Expences of paſſing the ſaid private Act: 
on the Balance of which Account, if ſtated at that Time, the ſaid 
S. S. and R. B. were indebted to the ſaid Malter Chetwynd in the 
Sum of 138 J. 14. 10 d. They further find that at the ſaid Time 
of the atteſting of the ſaid Writings, and alſo at the Time of the 
Death of the ſaid alter Chetwynd, there was due and owing from 
him to the ſaid 7% Higden, his Apothecary, the Sum of 18 /. 54.4. 
on ſimple Contract: Eleven Pounds whereof were ſo due on 25th 
December 1749, and before the laſt Sickneſs of the ſaid Walter Chet- 
wynd, They alſo find that the ſaid Walter Chetwynd died on the 
17th of May 1750, without Iſſue, and ſeiſed &c : and that the ſaid 
William Henry Chetwynd is the only Brother and Heir at Law of 
the ſaid Walter Chet d, They further find that his real Eſtate 
at the Time of ſigning Ec, and alſo at the Time of his Death, was 
ſubject to certain Mortgages made thereof, by the ſaid Walter Chet- 
wynd to the Amount of 19000 J. And of 5000 J. more, made b 
the ſaid Walter Chetwynd's late Father. And that the ſaid Walter 
Chetwynd owed at the Time of his Death, by Bonds, the Sum of 
1600 J. and by ſimple Contract 2874: and that his perſonal Eſtate 
then amounted to 13972 J. and was ſufficient to pay all the ſimple 


Contract 
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* P. 416. Contract Debts and Bond Debts of the ſaid Walter Chetwynd. And 
that the ſeveral real Eſtates ſo in Mortgage were of Value more than 
ſufficient to ſatisfy the ſeveral Incumbrances affecting the ſame. The 
Jury further find that on the 2d of Auguſt 1750, the ſaid William 
Henry Chetwynd filed his Bill in Chancery againſt the ſaid William 

Windham Ec, for the obtaining a Decree and Recovery of the ſaid 
Lands &c; and thereby conteſted the Validity and due Execution 
of the ſaid Paper Writings. That Anſwers were put in, and 
Amendments made to the Bill; and other Anſwers put in: and the 
fad Milliam Henry Chetwynd proſecuted the ſaid Suit in Chancery 
with all due Diligence. The Jury further find that the ſaid William 

Windham, as Executor of the ſaid Walter Chetwynd, paid to the ſaid 
Yoſiah Higden the ſaid Sum of 18 J. 55s. 5 d. after the Death of the 

ſaid Walter Chetwynd and before the Examination of the ſaid Forah 
Higden in this Cauſe : And that the ſaid 7. H. had not, af the 
Time of his Examination in this Cauſe, any Demand upon the ſaid 

Malter Chetwynd. But whether upon the whole Matters aforeſaid | 
by the Jurors in Form aforeſaid found, the ſaid Paper Writings or 

either of them were or was DULY EXECUTED by the ſaid Walter 
Chetwynd, ſo as to paſs Lands or Tenements, or not, the ſaid Ju- 
rors are wholly ignorant; And therefore pray the Advice, &c, &c 


This Caſe was argued twice; 1ſt. on Friday the ſixth of May 

_ laſt, by Sir Richard Lloyd for the Plaintiff, and Mr. Clayton for the 

Defendant ; and again, on Friday the 18th Inſtant by Mr. Serjeant 
Prime for the Plaintiff, and Mr. Norton for the Defendant. _ 


The principal Objection inſiſted upon by the Counſel for the De- 
fendant, was That the ſubſcribing Witneſſes to the Will were not, 
dat the Trme of their ATTESTATION, credible Witneſſes :” And 
conſequently, this was not a good Will of Lands, within the Sta- 
tute of 29 C. 2. c. 3. for Prevention of Frauds and Perjuries ; as 
not being atteſted by three credible Witneſſes. To 


In Proof of which, they urged many Arguments, and reaſoned 
from ſeveral Caſes: And, amongſt others, they cited two Caſes as 
in Point; viz. Hilhard v. Jennings, reported in 1 Ld. Raym. 505, 
 Comyns 92, Carthew 5 14, and Caſes in B. R..temp. W. 3. page 277; 
And Holdfaſt ex dim' Anſtey et Ux' v. Dowjing, in 2 Strange 1253. 


3 But it would be unneceſſary to prefix either the * Arguments of 
See a ſhort | 2 ; 0 | 

Summary of the Counſel, or the Authorities upon which they relied ; As Lord 
them, in Dr. Mansfield entered into the Caſe fo very minutely, in delivering the 


Burn's Eccle- ei | 
Gatical Law, Opinion of the Court upon it. 


[4 Pa. 532 | | | 

i After the Court had taken ſome Time to confider of it, they 
1 15 all agreed that the Will was duly atteſted by three credible Witneſſes. 
And now 58 
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* LORD MANSFIELD delivered the Opinion of the Court, to the & p. 417 
following Effect, 


The Doubt made by this Special Verdict ſprung, after the Cauſe 
of Anfty v. Dowſing, out of the General Queſtion then much agi- 
tated, Whether a Benefit given to a ſubſcribing Witneſs by the 
« Will, either under a general or particular Delcription, ſhould 
« annul his Atteſtation, As af the Time of his SUBSCRIBING ; and 
«© make the Will wholly and abſolutely void, for Want of Form, 
« as much as if he had never atteſted at all; though at or after the 


« Teſtator's DEATH, He might be d; Hinte reſted, and competent to be 
Ms examined 1 in Support of the Will.” 


This gereral Point is the Baſis of the Objection to theſe ſubſcri- 
bing Witneſſes. Unleſs the Defendant can ſupport it, He has no 
Ground to ſtand upon: But though He ſhould ſucceed in the 
general Propofition, the Application to this Caſe may fail, from the 
PETE Circumſtances, and the Kind of Benefit objected. :----\, 
The Queſtion does xt depend upon the Conſtruction of any 
Words of the Statute. The Statute is ſilent as to the Capacity of the 
Witneſſes: It declares no Incapacity; It requires no Qualification, 


The Epithet 8 Tren lle has a clear preciſe Meaning. It is not 
a Term of Art appropriated only to legal Notions; but has a Signi- 
fication univerſally received. It is never uſed as Synonymous to 


Competent. When applied to Teſtimony, it preſuppotes the Evi- 


dence given. 


After the Competence of a Witneſs is allowed, the Conſideration 

of his Credibility ariſes: And tf before. Perſons undoubtedly cre- 

dible cannot be Witneſſes, under particular Circumſtances : Perſons 
manifeſtly Incredible may be, and often are Witneſſes. 


In Acts of Parliament which direct 4 Convidions upon the Oaths 
of Witneſſes, the Epithet ood Credible” is added; but by no Means 
intended to lignity « Competent:” Tyat is implied i in the Term 
« Witneſs.” But it is intended, (from abundant Caution,) to de- 
clare, That though competent Witneſſes ſwear poſitively, their Cre- 
{ dibility is to be wertghed : And if the Magiſtrate thinks the Evidence 
: not credible, He ought not to convidt. 


In bi, Senſe, it was very unneceſſary to add the Epithet, here, 
to ſubſcribing Witneſſes. And yet, to make the eſſential Solemni ity 
of the Will depend upon the Credibility of the Subſcribing Wit- 
neſſes, is ſo abſurd; that their Credibility has always been held to 
make no Part of the neceſſary Form. 
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P. 418. 


* If they all ſwear that the Teſtator did not execute; If they had, 
at the Time, the worſt Characters, and had committed the moſt 
infamous Actions; yet their Atteſtation anſwers the neceſſary Form; 
Becauſe the Teſtator meant to comply with the Law, and might 
not know them to be bad Men. 


The 3d Rule or Caution in making Wills, given at the End of 


« 3Co, 36. b. Butler and Baker's Caſe, * is—© At the Time of the Publication 


&« of the Will, Call credible Witneſſes to ſubſcribe their Names to 
« it,” Lord Coke certainly meant ** Perſons of Credit and Cha- 


6 racter. 


From hs and from the Uſage i in Pend Acts directing Con- 
victions, am perſuaded that the Epithet was inſerted here, as « 
Word of Courſe, and miſapplied. Had the Operation or Effect of 
the Word, in this particuler Caſe, been attendcd to, it never could 
have been inſerted ; becauſe, in the natural and obvious Senſe, 58 
Meaning muſt be rejected, from the Conſequences it would have: 
And in any other, it has no Meaning at all ; For, Suppole it to 18. 
nify e Competence is zmplied in the Term © Witneſſes.“ 


This 89% Clauſe, which introduces a poſitive solemnity, to be 
obſerved, not by the Learned only, but by the Unlearned; at a 
Time when they are ſuppoſed to be without legal Advice; in a 
Matter which greatly intereſts every Proprietor of Land; where the 
Direction ſhould be plain to the meaneſt Capacity; is fo looſe, that 
there is not a ſingle Branch of the Solemmity defined or deſcribed 


with ſufficient Certainty to convey the ſame Idea to the greatss 
Capacities. 


There have been Litigations, and contradict Dory Opinions, upon 
2 5 every Part of the Form; as What is Signing by the Teſta- 
« tor? W er the Witneſſes are to atteſt uns Contextu, uu 
« eodemg; Tempore ? Whether they are to ee the Teſtator ſign * 


Whether they ought to - now that He ſigns it as bis Will? W. hes 


« ther he ought to publiſh it as his Will ?” A very little Preciſion, 
and a ver 4 few . might have prevented all theſe Queſtions. 


/ 


10 a Clauſe. not the 3 accurate, J can cabily baliove that the 


uſual Epithet „ Credibl?” ilpped 1 in, as of Courſe, without Atten- 


tion to the Impropriety of uſing it on this Occaſion. 


It has been faid “ that this Act of 29 C. 2. c. 3. was drawn by 

% Lid. Ch. J. Hale; But this is ſcarce probable, ſince it was not 
paſſed till aſter his Death: And it was brought in, in the Common 
Way; and not upon any Reference to the Judges. 
I But 
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1 * But what Senſe ſoever is put upon this Word © Credible,“ the * P. 419, 
} Statute leaves the Queſtion juſt as it was: For it does not declare 

ho are, or are not credible; or, (if it is ſuppoſed to mean corpe- 
tent,) who are competent, or who are incompetent. 


Their Competence could not be refer red to any Law then eſta- 
bliſhed: becaule there was, there could be, none applicable through- 
out to this New Cale. The Neceſſity of ſublcriwing Witneiles to 
any Inſtrument, never had exiſted before, in 7475 Country. There 
never could have ariſen, in the Liw of England, a Queſtion, “con- 
«« cerning the Competence of a Witneſs, at the Time of his know- 
ing the Fa&#, he came to teſtify; but only < whether he was 
competent at the Time of his Examination. 


The Time of Examination could not poſſibly be the Criterion 
upon which the Validity of the Will was to depend. The Wit- 
neſſes might not /ive to be examined: Their Inconwetence to be 
examined, might ariſe eng after their Atteſtation. : 
What Objection therefore to the ſubſcribing Witneſſes, ſhould 
4 be ſufficient to avoid a Will, as znformal,” was lef tto be judged. 
of as Cales ſhould ariſe; by general Principles, by Analogy to the 
Law of Witneſſes in other Inſtances, and by Arguments drawn 
from the Nature and Fitneſs of the Thing, with regard to Juſtice, 
1 Convenience, and the Intent of the Statute. i . 


When ſolemn 88 acquicſced andes: had ſettled pre- 
ciſe- Caſes, and become a Rule of Pr operty ; they ought, for the 


Sake of Certainty, to be obſerved, as if they had origiaally made 
a Part of the Text of the Statute. 


1 will therefore confder the General Qroſtion, in two Views: 


Wits Suppoſing there had been 19 Yudicial Determinations rela- 
tive to the Capacity of ſubſcribing Witneſles ſince the Statute; 


7 Upon the Foot of the Fudicial Determinations that have 
been ſince the Statute. And 


zdly. In the laſt Place, I will conſider the particular Cafe. now 


in Judgment, under all it's own Circumſtances. 


Firſt—Confidering the Matter are; Letn me obſerve that the 
Power of Deviſing ought to be favoured. 


It; is a natural Conſequence or Property, ana the Right a Man 
has over his own. It was a Right by the Law of cle La ind, before 
> ELD _ the 
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* P. 420. 


ces of a politive Syſtem: Which make the T eſtamentary Fower 


often neceſſar ry, to enable a Man to do . to his F. amily, and 
his Creditors. 


* the Conqueſt, and down to about the Time of Henry the 2d—It 
ceaſed, conſequentially only, by the Introduction of Feodal Te- 
nures; becauſe, originally, every Species of Alienation was con- 
trary to that Syſtem. 


Aſſoon as the Power of Alienation inter Vivos was indulged, Teſ- 
taments followed, indirectly, as Declarations of Uſes. 


Ihe Statute of Uſes acldentatly checked this Form of Deviſing. 


Therefore the Statute of Wills was made. 


The 29 Car. 2. c. 3. (which gives Rite to the preſent Queſtion, } 
did not mean to reſtrain Teſtamentary Diſpoſitions of Land: The 


Reaſons to encourage that Power were creaſed. 


The Policy of Tenures, from e aroſe the [mpediment to 


Wills, was aboliſhed ; but had left many Conſequences remaining, 
which made Teſtamentary Diſpoſitions of Land, more reaſonable 
than they were among the Greeks and Romans, or here before the 


05 Gt eg] 


"The Eldeſt Son only is Heir, ab Lateſtato. Among Collaterals, 

not all the next of Kin, but One often is Heir; to the Excluſion 
of many in the ſame, and many in a nearer Degree. 
tract Creditors had no Right to be paid their Debts. Money invet- 


ted in Land could not be traced. Much Land was in Truſt; Where 
the Widow had no Right to Dower. 


Simple con- 


In pe⸗ ſonal Bandes the Succeſſion Fr Tnteftato 18 ſubject 1 to all 
Debts, and governed by natural Family Equity. 


In teal Ea e the gucce on 18 governed by political Conſequen- 


The Legiſlature meant only to guard against Fraud, by a Solemn 


Atteſtation; which they thought would ſoon be univerſally known, 
and might very caſily be complied with. In Theory, this Atteſta- 


tion might ſeem a ſtrong Guard; It may be ſome Guard in Prac- 


tice; But I am perſuaded many more Fair Wills have been overtur- 


ned for Want of the Form, than | fragulent have been preve ented 
by introducing it. 


I have had a good deal 40 Experience at the Delegates ; and 1 00 


eccollect a Caſe of a forged or fraudulent Will, where it has not 


been ſolemnly attetted. I have heard eminent Civilians who are 


dead, and ſome now living, make che ſame Obtervation. 
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* Supoſe the fubſcribing Witneſles honeſt ; how little need they * P. 421. 
know? They do not know the Contents; they need not be to- 
gether; they need not ſee the Teſtator ſign; ; (if he acknowledges 
his Hand, it is ſufficient ;) They need not know it to be a Will; 

(If He delivers it as a Deed, it 1s ſufficient.) 


For theſe and many more Reaſons, it is clear That Judges ſhould 
lean agarn/t Objections to the Formality. They have always done 
fo, in every Conſtruction upon the Words of the Statute : 4 forti- 
ori ought they to do ſo, in raiſing a conſequential Syſtem, 197 
preſcribed in Words. And ſtill more ought they to do ſo, if that 
Syſtem would ſpread a Snare, in which many honeſt Wills mutt 
N be intangled ; and be no Preſervative againſt Fraud. 


At the Time this Act was made, the Law rejected no Witneſs to 
prove a Will; Unleſs, at the Time of his Examination, his Teſti- 


mony tend to ſupport his own Title, and enable himſelf to hold 
or recover an Intereſt under it. 5 ' 


In the Eccleſiaſtical Court, the Probate is concluſive to every 
Body as to every Part. If a Legatee came to prove it, He intitled 
himſelf to his Legacy. But if the Legacy was contingent, and at 

the Teſtator's Death could not take Effect; if he had the ſame or 4 
a greater Intereſt, though the Will ſhould be ſet aſide ; ; He was a 
Witneſs: A Releaſe, Payment, or Tender, made him a Witneſs. 
In FE Courts of Common 1 where the Witneſs had a Charge 
upon Land deviſed to another, He was juſt in the Caſe of a perſonal | 

Legatee. If he had as great an Intereſt the other Way; it his In- 

| tereſt at the Teſtator's Death could never take Effect; if there was 
a Releaſe, (of which ſeveral Authorities were cited ;) and I will 


add, as by neceſſary Conſequence, if there Was Payment or Tender; ; 
| He was a Witneſs. 


——— — | 
Nice Objedtions, of a remote e which could not be paid 
or releaſed, though they held in other Caſes, were not allowed to 
diſqualify a Witneſs in the Caſe of a Will: As * Pariſhioners might + V. 2 Sid. 
5 Prove a Deviſe to the Ute of the Poor of the Pariſh for ever. log. M. 1658 


Townſend v. 


RowW-.] 


Before the Statute, No Man a. in a Court of Juſtice, intitle 
himſelf by his own Examination, to a Deviſe. So, after the Statute, / 
No Man ſhould intitle himſelf, in a Court of Juſtice, to a Deviſe, 
by Virtue of his own Subſcription, which at the Time of Subſeri- 
bing, He could not have proved by his Examination. 


5 L The 


F. 


422. 
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The Diſability of a Witneſs from Intereſt, is very different from 
a poſitive Incapacity. If a Deed muſt be acknowledged before a 


Judge or Notary Public, Every other Perſon is under a poſitive In- 
capacity to authenticate it: But Objections of Intereft are Deduc- 


tions from natural Reaſon, and proceed upon a Preſumption of too 
great a Bias in the Mind of the Witneſs, and the public Utilityof 


W partial Teſtimony. 
Preſumptions ſtand no longer than ll the contrary is proved. 


The Preſumption of Bias may be taken off, by ſhewing the 


Witneſs has as great, or a greater Intereſt the other Way, ; Or that 
he has given it up. 


The Preſumption of public Utility, may be anſwered, by ſhewing 


that it would be very inconvenient, under the particular Cir cumitan- 


ces, not to receive ſuch Teſtimony. 


Therefore "a Neceſſity, the Courſe of Buſineſs, and other 


Reaſons of Expedience, Numberleſs . are allowed to the 
| general Rule. 


The 53 of Bias ariſes as at the Time of ke 
But it may be anſwered If Part is deviſed to a ſubſcribing. Wit- 
neſs, The Preſumption is anſwered, by ſhewing he was Heir a at | 
| Law; or that the Deviſe i is void; or that he has renounced it. 


5 Where is the Reaſon to ſay that 4 Witnec who does not know 
the Contents of a Will during the Teſtator's Life, and at his Death 
takes no Benefit, was biaſſed at the Time he ſubſeribed, or can 


3 be biaſſed at the Time of his Examination © 


During the Life of a Teſtator, Deviſes are mere Poſſibilities: No 
Intereſt can veſt till his Death. The Preſumption of Bias from the 


Poſjibility, is anſwered by the Fact when it becomes an Intereſt, 
His Swearing when he is totally de/ntereſted, is concluſive, that the 


Poſlibility 1 is t to be preſumed the Sep Cauſe of his ſubſcribing. 


For the 4 11 third Perſons, It is wiſe 1 juſt, to Aae the 
Objections thus to be purged: Otherwiſe, many Settlements by 
Will muſt be overturned, to the Ruin of F amilies. 


It; is natural and uſual to give ane to Servants, and Tokens to 


Friends. - Perſons under theſe Deſcriptions are moſt like to be 


VV itneſſes. Ought ſuch Triftes to overturn unavoidably the molt 


deliberate Diſpolitions of the greateſt Eſtates ? Which may be at- 


tended 


— 
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* tended often with this Family Diſtreſs, That a Man may have * P. 423. 
given his Money to One Part of his Family, and his Land to 


Another: In which Caſe, the Will would be good as to the Mo- 
ney; and void, as to the Land. 


If the Legiſlature had /a:4 ſo, That would have been a poſitive | 
Rule : But it is contended for, by Conſtruction, and to guard againſt 
Fraud. SE, | Do. 


It is not a Guard, even in Theory, in the Caſe of Legatees : Be- 
cauſe, they may, in another Shape, atteſt the Deviſe which charges 
the Land with their Legacies. | 0 


It is ſettled, © That where the Land is once charged, (and it al- . 2. A. 2b 
ways is an auxiliary Fund,) with the Payment of Legacies, by a 22. . 
ſolemn Deviſe, The Legacies may be given, altered, or revoked b 2 2 g 
a ſubſequent Will anatteſted. The fraudulent Legatee might at- 
teſt the Charge, and get his Legacy in a Codicil unatteſted. 


Let a Will be ever ſo fair, a Slip in Form is fatal: Which is a2 
certain Miſchief. But if a Will be fraudulent ; though it is al- 
| lowed to be formal, It may be ſet aſide upon Evidence and Circum— 

ſtances. . . . „ 


Neither Reaſon, nor Policy requires the Objection to be carried 
farther than I have laid it down; agreeable to the Law before the 
Statute, and the univerſal Maxim, Teſtis in propria Cauſd non 

« eſt adhibendus. ; 3 


But / Judicial Determinations, acquieſced under, and become a 
Rule of Property, iince the Statute, have extended the Incapacity 
further, They muſt be adhered to. Which brings meme 


Secondly, To conſider the Judicial Determinations ſince the 
Statute. e 1 GE 


All the Determinations agree exatly with theſe Principles. 


In many Inſtances, the Preſumption of Bias from a Legacy, at 
the Time of ſubſcribing, has been allowed to be alen off by a 
Releaſe. Authorities in print have been cited, to ſhew *©* this was 
« conſidered as a ſettled Point:“ And I verily believe it was fo, 
from the Authority of the oldeſt and moſt eminent Practiſers in 
Weſtminſter- Hall; and therefore I give Credit to the Dictum of 
Powys in YViner, * © That it had been ſolemnly agreed by the“ Sec Viner': 
„ Judges, That, where a Perſon had a Legacy given, and did relegſe ee AER 
* it, He was a good Witneſs to prove the W - 14 50 8 

| | 14. No 53. 
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* 7. 424: 


2 


*I know that before the Caſe of Anſty v. Dowfing, a Will of a 
very great Eſtate was liable to the Objection; and the Heir at Law 
would have conteſted it: But as it was certain the Witneſles 


would be paid, or releaſe, No Opinion that he took, encouraged _— 


Him to think it worth his while. 


Mr. F azakerly and Sir Thomas Bootle have told me, they took it 
to be ſettled : And indeed the Number of Wills where the Objec- 
tion lay and never was taken, demonſtrated it. 


There is not a fingle „e which carries the Incapacity 


| farther than the Rule I have laid down; vis. That a Perſon 


„ ſhall not, in a Court of Juſtice, intitle himſelf to a Deviſe, by 
« Virtue of his own Subſcription, which at the Time of ſubſcri- 
85 bing He could not have pr oved by his Examination. 


That is the Caſs of Hilliard v. Jennings. That 18 this Reſolu- 


tion and Judgment of the Court in the Caſe of Anſly v. Downs. 


There, the Defendant was Deviſee ; ſubject to an Annuity of 20/7. 
a Year to Elis. the Wife of John Hatles, for her Life, for her ſepa- 


rate Uſe: And there did not appear to be any perſonal Eſtate. 


Her Intereſt was a Charge, in the Nature of Legacy, to be paid 


by the Defendant out of the Eſtate deviſed to him: And being 
for her ſeparate Uſe, it was a Truſt; and the Defendant was her 


Truſtee. Upon the Validity of the Deviſs to the Defendant, Her 


Annuity depended. if he ſucceeded, her Title followed of Courſe; 


for he muſt take the Land, as the Teſtator gave it, ſubject to the 


Charge and Truſt: And upon the Deviſe to the Defendant being 


found good at Law, a Court of Equity muſt, of Courſe, have de- 


creed the Truſt. So that She was the Ceſtuy que Truft of the Party 
to the Cauſe; and either way, the Judg nent would immediately 


_ affect her Intereſt. 


'In Matter of 6 Huſband and Wit are 8 as One; 


and cannot be Witneſſes, the one for the other. The Huſband cannot 


be Witneſs for his W; N in a * touching her 2 parate 
| Eſtate, 


There was 70 Neltghe, There could be No Paint. or Tender, 


1 the Interpoſition of a Court of Juſtice; becauſe the Value 


depended upon incertain Eſtimation: But no Attempt had been 
there made to wards paying, or tendering the Value of the Annuity. 


This brought it preciſely to the Caſe of Hilliard v. Jennings: 
The Witneſs, in a Court of Juſtice, was to ſupport a Deviſe to 
himſelf, by Virtue of his 0Wn wander (for the Caſe is the 


3 ſame 


22 eee 2 * by 


In W, riting © 
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* ſame, as if the Wie had been the 2 or the Tiuband the * P. 425. 


Dev? tſee of the Annuity.) 


It is true that Ld. Ch. J. Lee, in * delivering his Opinion, ar-. That Opi- | 


nion was de- 
gued as if the Objection of Benefit from the Will to the Witnels, at 1jvered by 
the Time of ſubſcribing, could nat be anſwered or taken off by any Ld. Ch. J. 


ſubſequent Fact: Which He grounded upon the Authority of the 5 Ne 
Roman Law from the Digeſt, and Code; where it is ſaid“ Condi- 1746. P. 19 


fFionem Teſtium tunc inſpicere end cum ſignarent, non mor- G. 2. 


tis Tempore.” But the Senſe of this Paſſage was not enough 
conſidered. 


% Conditio Teftium” here means the poſitive Capacity of the Wit- 


neſſes ; their Rank, or Quality, as Freemen, Citizens, Adult. 


There never was a Time, in the Roman Law, when Intereft 


wnder the Will was any Objection to fubſcribing Witneſſes. 


To explain this a little farther — 


The Eſſence of the Bias Teſtament Was the Appointment of 


an Heir, to repreſent the Teſtator. 


Before the 12 Tables, the Teſtamentary Huir might be made 


Two Ways; in Procincti, as Plutarch deſcribes at the Siege of 
Corioli; or in the Form ofa +egullanive Act, in Comitiis catatts.- ©: 


The 12 Tables gave an ED Power to every Man, to make 
the Law of his own Succeſſion; But preſcribed no Form. 


As a Teſtament was an SY RON of the Teſtator- 8 Property and 


Family after his Death, The Form of Mancipation per As et Li- 


bram, uſed in other Transfers of Property or Family, was followed 
in this The Heir was ſuppoſed to bay, and the Teſtator to /e/ his 


Succeſſion and Family, for and as repreſenting their Families. The 
Ceremony was tranſacted with all the Symbols of a Sale; in the 
Preſence of the Officer who held the Balance, and of Five Free- 


men, Citizens of Rome, 14 Years of Age at leaſt, ſolemnly required 


to bear Witneſs. 


Theſe Ceremonies and Symbols were invented before n 


And this imaginary Sale, per As et Libram, was uſed 
in Alienations, Adoptions, and almoſt every Species of Change of 


Dominion, or Property ſtrictly ſo called, (“ Proprium eft quod Quis 
+ Lord mercatur et ÆKre,) and in many other Contracts. 


Subſequent Laws and Uſages, eſpecially ali Teſtaments came 


to be in Writing, took away the Ceremony of the Symbolical Sale, 
added two Witneſſes more, and preſcribed Forms fo Atteſtation ; 


5 M But 


— —— et os, 
—_— W 
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P. 420. * But left the Condition if the Witneſſes, the fame: They muſt be 
Freemen, Roman Citizens, Adult & Teftabiles. Yet by an equita- 
ble Conſtruction, General Reputation was ſufficient: As where the 


Witneſs, Whom Every Body confs dered as a Freeman, really was 
a Slave. 


This was the Conditio Teſtium, and muſt exift at the Time of 
fubſeribins : As much as where there is a Cuſtom to ſurrender into 
the Hands of 2 Copyholders out of Court, they mult be Spy 
Holders af the Time. 


ene in ber Caſes, the Objection of Intereſt, to a Witneſs, 
Was allowed ; It did not incapacitate Witneſſes to a WILL. 


While the Teſtament per Ms et Libram continued; neither the 
Teſtator, or Heir, or any of the Families of either, could be Wit- 
neſſes; becauſe they were ſuppoſed the Parties to the Contract. 


W ben the oymbolical Sale cealed, and Teſtaments were in Mri- 
ting and ſecret, The Heir Himſelf was a ſufficient ſubſcribing Wit— 
neſs. Afterwards, though the Will was open, and He #ncw the 

Contents, He was a ſufficient ſubſcribing Witneſs: As appears from 
* 6. Vol. Otero for Milo, ſpeaking of Cyrus *—** Una fui ; Teftamentum ſimul 
b. n obſignavi cum Clodio; 7% amenium autem palam e e & il- 


Edit. . 
Sec. Th 4 lum Heredem & Me 22 


- Yuſtinian Inf. Lib. 2.Tit. 10. $ 10. recites the Heir having been 
albloabed to be a Witneſs; but forbids it, (not upon the Foot of his 
being intereſted, but) % ad imitationemm priſtin- familice Emptoris ; 
« gia hoc totum Negotium, Teflamentt or dinandi gratia, creditur 
&« hodie inter Teſtatorem & Heredem agi. But in the next Section 
( 11.) He expreſsly allows the Ce/tuy gui Truſt, and Legatees, to be 
ſubſcribing Witneſles ; ** Qua non Juris Succeſſores ſunt.” And 
yet the Heir night be merely a Truſtee for the whole Inheritance to 
be delivered to the Ce/tuy qur T rut 3 and the Legatee might exhauſt ; 
the whole Eſtate. 


This abundantly ſhews that the Paſſage FIR the Code and Digeſt 


did not relate to Witneſſes being INTERESTED. 


And the Code and Digeſt are conſiſtent with the Inſtitutes, on 
this Head. 


The Cade, Digeſt, and Inſtitutes are all one copnefted Work. 


The Code was firſt eublithed 3 in the third Year of Fuſtinian : 
The Digeſt was compiled before the Inſtitutes ; but Fa e a 


Month after, in the ſeventh Year of Jiſtinian. | 
i The 


” 
_—_— 


—_—_— 8 
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«© neſs, was a Creditor at the Time of Subſcribing.” 


ble. 


the 12th of February 1746. 


_ atteſted by 3 diſintereſted Perſons; under which, the 3 Subſcribing part. | 
Witneſſes to the laſt Will would have had the ſame Legacies. N: B. May 
A Bill was brought in Chancery, to have the Latter Will eſta 


Notwithſtanding the Will of 1744, which the Teſtator had re- 


And I was of Counſel, in it. 


* 


* The Propoſition, ** that any 4nd of Intereſt, at the Time of ſb- & | | 
& {cribing, could not rand be 19 off 1 the Apple * 
of this Paſſage in ſupport of it, was much agitated in Weſtminſter - 
Hall and the whole Kingdom. | : 
A Gentleman at the Bar, purſuing the Propoſition through all it's 
Conſequences, hit upon this Point That a Charge upon Land for 
« Payment of Debts, would defeat the Will, if a ſubſcribing Wit- 
Aſſoon as it 
occurred to him, He mentioned it to Me. There had been many 
ſuch Deviſes: But the Queſtion, Whether the Witneſs was a Cre- 
«« ditor,” never had been dſeed at Law; nor by Interrogatories in 


Chancery, framed to eſtabliſh or impeach a Will. 


If the General Rule was right, the Deduction ſeemed very ba 


le put this Point in Iſſue, in Chancery; and examined to it, in 
Behalf of the Heir, in ſeveral Caſes. Lord Hereford's Will was 


one of the firſt : This was another. 


A Caſe ſoon happened which brought the GS propoſi „ 
flung out by Ld. Ch. J. Lee, under Judicial Examination. On the 


loth of February 174, The Earl of Aileſbury died; having made a 
Will, 15th May 1746, * of his whole Eſtate real and perſonal, char- I beliere 


this is right; 
as notwithſtand- 


ged with Debts and Legacres : The Three ſubſcribing Witneſſes, 


being in his Service at his Death, had Legacies; One, 30 J. a Year ing the Cor- 


for Life; the other two, pecuniary Legacies. All three releaſed, _— - 5 
| Go Camden's 
| a 8 . Argument, 
He had made a former Will the >; 8 5 in his pa. 21. 
e had made a former Will, on the 20th of December 1744, of his 1fl. 


„ 
prior in time, 
to February 


bliſhed, notwithſtanding this Doubt; and ſtating the whole Matter. 1746. 


voked, (as He thought, effectually,) and might probably have can- 
celled; It was a Benefit to the Witneſs, at the Time of Subſcribing, 
to have a Legacy under the /aff Will. 4 


The Cauſe came on to be heard, t! 


1e 5th of November 1748. 


I had taken the Liberty to aſk Mr. Juſtice Deniſon, © Whether 


« the Judgment of the Court, in the Caſe of Anſiy v. Doing 


„ went 


322 7＋ 
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* p. 428. * © went upon the General Propoſition.” He told me it did . not ; but 


* 4 Peep? 
Wms. 557, 


558. 


upon the particular Circumſtances. As to himſelf, He was not of 


Opinion, “that an Objection of Benefit, at the Time of Subſcri- 
* bing, might not be taken . by being diſintereſted, at, or after 
« the Death.“ 


I mentioned this to the Lord Chancellor, who had got from Ld. 


Ch. J. Lee, a Copy of the Opinion He delivered: And He was, 
clear, „hey were good Witneſſes.” At the Death of the Teſtator, 
it was indifferent to them, 4wh:7ch Will prevailed: Beſides, they had 
releaſed. He declared the laſt will, of the 15th of May 17 46, to 
be well proved, eftabliſhed it, and decreed the Truſts. 


There is anothes Matter aches; in that Opinion delivered by Ld. 


Ch. Juſt. Lee, which interferes with the Rule I have laid down, in 
it's /ull Extent : viz. © That a ſubſcribing Witneſs who is a ſeveral 


% Deviſee, which Deviſe as 79 him muſt be void, ſhall not by his 


* Subſcription authenticate the Ref? of the Will.” But, for this, 


no Authority is cited. In the Caſe of Hilliard v. Jennings, the 


whole Land was deviſed to William Hilhard. And I am ſatisfied 
that Ld. Ch. J. Holt took the Diſtinction, “ That the Will might 
ee be only void, guoad the DEVISE to the Witneſs :* Beauſe Carthew, 
[a. 514.] who was Counſel in the Caſe, and has reported it the moſt 
correctly, hints an Expreſſion of that kind, vis. That it was void 
e quoad the Devile of the Lands to the Plaintiff;” And Ld. Ray- 
mond, in the Caſe of * Baugh v. e 85 8 1 That 
5 Ld. Ch. J. Holt lo determined.” 


The validity of the Wil, as to . Pe, ſonal Eſtate, was not 


F before the Court, and never 8 come before the Court, becauſe 


that Queſtion belonged to another Juriſdiction. The Caſe in Judg- 


ment was of a Deviſe to the Witneſs oz/y. Ld. Ch. J. Holt might, 
very properly, throw out ſomething to guard againſt Inferences 


from their preſent Determination, to 'the Calc of a Deviſe to a third 


Perſon. 


have looked into the Regiſter-Book, for that Caſe of Baugh 
and Holloway; and find tne State of it to be this Richard Baugh 


died, leaving Elizabeth his Wife, and two Sons, named John and 


George; having firſt made his Will, dated 11th June 1707, where- 


by he deviſed certain Premiſſes to his youngeſt Son George his Heirs 


and Aſſigns, charged with the Payment of 200 /, which was due 
on Bond to Lancelot Baugh, the Teſtator's younger Brother. And 


tne ſaid Teſtator alſo Fs certain other Lands, to the faid George, 
with a Proviſo, that on the ſaid George's attaining 21 and having 


1cc0/. paid him, then all the faid Premiſſes ſhould return to his 


eldeſt Son Jen. "Ang? in Caſe both his _ Sons ſhould die under 


2 21. 
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*21and unmarried, then the ſaid Teſtator deviſed the Gaid firſt men- * P. 429. 
tioned Premiſſes to his Wife EZ//zabeth her Heirs and Aſſigns, char- 

ged with the Payment of the ſaid 200 J, to the ſaid Lancelot Baugh, 

and alſo with the Payment of 150 /, to the ſaid Lancelot Baugh's 
Children; and deviſed the ſaid laſt mentioned Premiſſes to his 

Brother Edward Baugh his Heirs and Aſſigns. Both the Teſtators 

ſaid Sons died without Iſſue, under Age: And Elizabeth Baugh 
poſſeſſed and enjoyed the ſaid Premiſſes under the ſaid Will, and 
afterwards died. 20th Oefcher 1714; having firſt made her Will, 

and deviſed the ſaid firſt mentioned Premiſſes to Catharine Ravwlins, 

charged with the Payment of her Debts, and alſo ſubject to the 

faid charge made by her Huſband's Will. Catharine Rateolins en- 

tered, and enjoyed the ſaid Premiſſes, and died; having made her 

Will dated 26th May 1716, and deviſed the faid Premilles to Arne 
Oxrenden and Elizabeth Holloway as Tenants in Common, charged | 
with the Payment of the Debts and Legacies appointed to be paid 5 | 
thereout by the faid Richard Baugh, and alſo of the Debts, Gc, of 1 1 
the ſaid Z/2abeth unſatisfied by the ſaid Catharine Rawlins. The 
Mid Anne Oxenden and Elis. Holloway claimed the ſaid Premiſles, 
as only Children of John Holloway by Anne his Wife, and as Co- 
heirs at Law of the ſaid Elig. Baugh and Cath. Rawlins. Lancelot 
Baugh filed his Bill, and claimed as Uncle and Heir at Law of 
John Baugh the ſurviving Son of his Brother Richard Baugh; there- 
by ae n his laid an $ Will. 1 


—U—ü— — —— — i» ws ater — —— EEE 


The order is ſtated right in 1 a Nint. 5 58:1 And on Garch- 
mg the Regiſter's Book, it could not be found to have come on 
again, Therefore it is reaſonable to think the Heir muſt haye been 


adviſed to veop it. 


Deviſe of fad differ hats from Wills. They are no Ap- 
pointment of an Heir; They create no Reviolcniation: The De- 

viſee does net ſtand in the Place of the Deviſor, as to ſimple- con- 

tract Debts; and till the * Statute of King illiam, the Deviſee was OW 
not liable to Specialty Nebts, (becauſe he was conſidered as an M. of Hl 

Alienee, and not as the Heir.) They are Conveyances or Diſpoſi- 
tions Mortis Cauiſii: And that is the Realen why a Man cannot de- 
vile Land which he thall afterwards acquire. ä N 


One Deviſe may be void, (as in the Caſe of this very Will; 19 and 
th Deviſe of another Eſtate, good. There is no Probate of the 
whole Inſtrument: Every ſeveral Deviſee muſt make out his Title, 
in a diſtin Cauſe, we de nos. again(t every new Party. 
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—_ legal Principtes; Ur- is great Weight in the Diſtinction 
{aid to have been made by Ld. Ch. J. Halti: And the Authors re- 


ferred to by Sww:nburne are ſtrong, upon the Reaſon and Fitneſs of 
the Thing. 


N | The 


Michaelmas Term 31 Geo. 2. 


> 


mm 


P. 430. * The Danger of Fraud, from the Imagination ** that four Wit- 
* By contri- © neſſes might“ divide the Eſtate among them,” ſeems very chi- 
ving to atteſt, merical. That very Contrivance would overturn the Will. If it 


each for the 
, er would not; they might as well execute their Scheme, by four De- 


as to the viſes, in four Paragraphs, ſeverally atteſted. 
Lands deviſed 
to thoſe 


r ee 'Thirdly—In the third and laſt Place, I 508040 to conſider the 


though none preſent Caſe under it S 0W0N Circumſtances. 
of chem could 


be a good 


Witnels as to Theſe Witneſſes are in the Natareof Legatees ; not ſeveral Devi/zes. 


the Deviſe to 
Himſelf, 


taken off, at the Death, by the principal Funds being more than 


ſufficient : It is taken of, W the Trial, by the Debts being Paid. 


But the Benefit at the Time of ſubſcribing was Nothing. It does 
not appear the principal Funds hen were deficient. The Legacy 


18 a bare Pofubility, upon a Contingency; which Contingency never 
e 


But! will go farther, I think a © Os « 70 pay Debts” ought 


not to incapacitate ſubſcribing Witneſſes; although they wanted and 


claimed the Benefit of it. Every Honeſt Man ſhould make that 


Charge i in his Will: He who omits it, iS faid to ſin in his Grave. 


Fraud can not be preſumed, from inſerting a Clauſe which it 


would be iniquitous not to put ir in. 


No Man Would reſort to wicked and fraudulent Practices, to get 


his Debt charged upon Land by the Will of his Debtor: If he 


ſuſpected the Debtor's Circumſtances, He would not ſtay till his 
Death or truſt to a revocable e. 


The Prefaniptio of Fraud in this Caſe would be againſt Ju- 


Rice and Truth; and the public Inconvenience ſo great, that oy 


2 Will could and. 
This Charge ought to be in every Will. 
The Perſons attendant upon a dying Teſtator, and therefore 


moſt common Witneſſes, are generally in ſome Degree Creditors ; 
ſuch as Servants, Parſon, Attorney, Apothecary, &c : And the diſ- 


allowing ſuch Perſons to be Witneſſes can not anſwer Ends of 


1 —— 


Upon 


The Preſumption of Intereſt at the Time of Subſcription” is 


„ „„ CO On "With; FEAT 22 D W 
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Upon the Whole We are all of Opinion that this Will is duly * P. 431. 


atteſted by three Witneſſes. | 


_ JuDGMENT for the PLAINTIFF. 


Rex ver/. Strong. 


R. Clayton had moved (on the 19th Inſtant) That the Defen- 
dant might be at Liberty (without paying any Coſts) to pay 
into Court 40 s. being the Penalty for his exerci/ing the Trade of . 
| Grocer, for the Space of one Month, contrary to 5 Eliz. c. 4; 
whereof he had been convicted upon an Indictment found at the laſt 
Cumberland Aſſizes; (which Proceedings the Defendant had remo- 
ved hither by Certiorari;) And that thereupon the Recognizance 
might be diſcharged: And He founded his Motion upon the Au- 
thority of Kex v. French, Paſch. 24 G. 2. B. R. Rex v. Fiſher, Tr. 
24 G. 2. B. R. (Both, on the Motion of Mr. Ford;) in which 
Caſes this was done; becauſe by 5, 6 W. & M. c. rt. F. 3. No 
Coſts are payable, hut upon Indictments brought by the Party grieved, 
or upon Proſecutions by Juſtices, &c, or other civil Officers proſe- 
cuting as ſuch. And ſo it was alſo, in a former Caſe, of Rex v. 
Mary Incledon, M. 20 G. 2. B. R. A Rule was made to thew | 
| Cauſe. And now, Mr. Norton not objecting to this Motion, (being 
ſatisfied with the Caſes cited=)  _ Dus 


The ſaid RuLE was made ABSOLUTE. 
Jenkin ver. Whitehouſe and Another. 


7 R. Madocks moved for a Prohibition to the Conſiſtory Court 
of the Biſhop of Coventry and Litchfield, to ſtay Proceedings 
in a Cauſe there, relating to the WiLL of a MARRIED WOMAN, 
who was a Midwife by Profeſſion, and had, by her Marriage-Set- 
tlement, a Power given Her to make a Will for the Diſpoſition of 
her perſonal Gains in that Profeſſion. He ſaid this was not WILL, 
properly ſpeaking: A Feme-Covert can not make a Will; And cited 
1 Mod. 211. Anonymous, as in Point. Alſo in a Caſe of Rex v. 
Dr. Betteſworth, upon the 1 of Miles Barnes Eſq; againſt 
Diana Robſon, Daughter of Diana Elwicꝶ formerly Diana Rob- 
fon and late Wife of Governor Elwick, on 27th November 1751. 
M. 25 G. 2. B. R. this Court agreed “that the Spiritual Court 
* could not treat it as a Will, by granting Probate of it; though it 
is true, in that Caſe, the Court did not even make a Rule © to 
3 N « ſhew 


| 
| 


: 
| 
| 
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9 . 432: * « ſhew Cauſe why a Prohibition ſhould not go;“ Becauſe they 
thought the Spiritual Court had taken the right Method, viz. an- 
nexing the Paper or Inſtrument purporting to be Mrs Elwicꝶ's Will, 
to an Adminiſtration granted to her ſaid Daughter Mrs. Diana 
Robſon, upon the Renunciation of the Executors. And ſo 1 Sali. 
313. Shardelow v. Naylor ; and Farreſley 147. S. C. ſhews “ that 

« this is not a Will, nor proveable by the Ordinary.“ 


n the Caſe of Burnet v. Hol grave in Equity Caſes br. | pa. OD) 
ſhews that this is not in it's own N ature teftamentary. 


And He ſaid that the Adminiſtration oranted to the Huſband, 
had been brought into the Spiritual Court, pendente lite there: 


Which He prayed might be RE-DELIVERED to him; and that this 
laſt Clauſe . might be added to me Rule. 


"Lonp Mansrizi.p—That is going too far: We will not add that. | 


* 5th July In a Ciule of Roſs v. Ewer, in 1 Chancery, * there was a Power to | 
PE wi e, a Feme Covert; to appoint by Will.“ Lord Chancellor held 
Fa 3 ns clearly, though ſuch Will operates as an Appointment, it muſt be 
Fo en > * proved in the Spiritual Court:“ And he would not proceed, z// 
CR the Will was ſo proved. It was not material for him to conſider 
of the preciſe Form in which it was to be proved; whether by a 
fri Probate, or by granting Adminiſtration with the Appointment 
in Nature of a Will annexed: And therefore that Point was not en- 
tered into. But the Fact, „that the Paper was her Will, in Caſe 
« ſhe had a Power to make one,” mult be eſtabli iſhed by the Eccle- 
| fiaſtical Court: For ſuch an Appointment is in the Nature of Will, 
and attended with all the Canjequences of a Will. 


As to the Peternihstion in the Caſe of 3 v. Holerave, * « that 

cc Money appointed, under the Execution of a Power, by ſuch a 

« Will ſhould not lapſe;” It was very fully conſidered, and con- 

tradicted in the Cauſe of the Duke of Marlborough againſt the Earl 

1 16 Nov. of Carli je, Ear] Godolphin, and Others, in F * a | 
1750. 

The Cafes: cited or referred to by Mr. Mudocks. ſhew that 44. 5 
miniſtration may be granted, with the Appointment annexed: Which 
proves it to be Zeftamentary. For nothing can be annexed to an Ad- 
miniſtration, but a 7e/#amentary Diſpoſition : Which is Fe and 
eſtabliſhed by the Eccleſiaſtical Court in ht Form. 


But if the Queſtion be, x Whether the Wife had a Power to 
make an Appointment in the Nature of a Will, and thereby to 
«« deprive the Huſband of any Benefit which by Law would de- 
46 volve upon ham in N of her Death, ” That is a Que- 


2 | ian 


— 


— 
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*ſtion proper to be conſidered here: And if She had no ſuch Power, * P. 4 . 


© 
1 10 A 33 

this Court will grant a Prohibition. And ſ far, the Caſe in 1 Mod. 

211, cited by Mr. Madocks, goes expreſsly. 


* 


It ſeems right, therefore, to grant a Rule „to ſhew Cauſe why 
. ce there ſhould not be a Prohibition:“ And then the Caſe will be 
; petter underſtood, under all it's Circumſtances. 


The CouRT granted a Rule to ſhew Cauſe : 
But It never came on again. | 


Rex ve. Stephens. ar. 

| 26th Novem- 
1 | | | EY | | ber 1757» 

I R. Coxe moved for an Information in Nature of a Qza war- 

* ranto againſt the Delendant, ge Stephens Eſq; to ſhew by 

what Authority He acted as one of the Aldermen of the Corporation 

of St. Toes in Cornwall. _ _ ox ES 


The Pact upon which the Information was prayed, was the 
Defect of the Defendant's Title: Which ſtood as follows 


John Noall was elected Alderman in June 1728, WITHOUT being 
then a Burgeſs or Aſſiſiant; (which was a neceſſary previous Quali- 
fication:) And the taid John Noall was, the next Year, electe 
Mayor. And all the ſucceeding Mayors and Aldermen were elec- 
ted UNDER Noall and bis Succefſors in the Mayoralty, (Each, under 
his reſpective Predeceſſor;) and likewiſe by Aldermen claiming un- 
der Noall's ſaid defective Election; till in September 1741, the De- 
FENDANT was electid Alderman, BY ſuch DEFECTIVE Eleffors as | 

_ aforeſaid; and in November 1742, He was, by the like and no . — 
better Authority, elected Mayor. And it was ſworn that by the 
Conſtitution of the ſaid Burrough, there can be no pur Eledion, 
of a Mayor or Alderman, without a /zga/ Mayor preſiding at ſuch 
Election. ” | „ 2 


Note. Nooal} died, a 
of Alderman. 


Year ago, in quiet Poſſeſſion of his Office 


The Cour were clear and unanimous in REFUSING 76 grant 
this Information; by reaſon of the STALENEss bf the Defect of 
Title, afſigned as the Foundation for it; which was of no leſs than 
29 Years ſtanding. For they thought it would be of very ill Con- 
ſequence to Corporations, if the Court ſhould, Ar TER fo many 
Years Acquieſcence, QuitTA movere, and call Corporators to ac- 
count for acting under ſuch Elections, depending upon the prior 


IM: Rights 


| 
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+ P. * Rights of Others, whoſe Rights had never been before objected to = : 
434. 8 
Which muſt occaſion infinite Confuſion in Corporations. 


And they ſaid that though there was indeed no Statute nor even 
fixed Rule of Limitation, as to the Length of Time which ſhould 
ſuffice to quiet the Poſſeſſors of theſe Offices, yet the Court, in 


their Diſcretion, ought to refuſe granting theſe Motions, after a 


great Length of Time. 


And Lord MANSFIELD obſerved that there was no direct and 


expreſs Limitation of Time, when a Bond ſhould be ſuppoſed to 
have been ſatisfied : The General Time indeed was commonly taken 


to be about 20 Years; but He had known Lord Raymond leave it 
to a Jury 8 18 Vears. 


Mr. Juſt. FosTER mentioned a Caſe of aloe. not 0 ſtrong 


n Cat of as this Caſe: Where an Information was denied. 
| Rex v. Mayor 


of Bridgwater, M. 6 G. 1. B. BR. An Information was refuſed, after 35 Years  Acquieſcence wake the 
New CRAFT... 


4 Bae the. And Mr. Juſt. Den1soN mentioned a like Caſe i in T Leominſter 


Leominſter 'In which He himſelf was Counſel. T 


_ Caſe (which 


was Rex v. Spencer, Iſt * 1741. Tr. 14, 15 C. 2. B. R. was not e upon this Point ; (far from 
it, indeed:) but was refuſed for the e of the * and not properly p Proving the By-Law 


on * the Motion was grounded. 


Per Cur. unanimouſly 
The MoT1oN Was DENIED. 


Rex verſe. Inhabitants of Lower Swell. 


855 this Cass abridged, in the 8 and af r in the 
e of my SETTLEMENT Cass, Ne. 140. 


Pa. 430. 
ah on = 
—_— Cockerill, Aſlignee, ver/. Owſton, 
1757. 3 


after Judgment in an Action upon a Bail- Bond, againſt the 
BANKRUPT HIMSELF, (For the Bail were not at all concerned in 


3 3 this 


HE Queſtion was Whether a Bankrupt s Gardiner obtained 


oo 


—— 


* — — — 
— 
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this Motion,) ſhould di/charge the Bankrupt FROM THIS Judgment 
upon the BA1L-BoND, as well as from the Original Debt: (Wheih 
the Plaintiff's Counſel agreed that it % diſcharge Him from.) 


Note—The Defendant had paid the Money into the Sheriff $ 
Hands, upon being taken up by a Ca. Sa. in Order to procure 
his Liberty. So that the Motion was That the Money 
* might be reſtored to the Defendant, with Coſts.” And the 

Court had granted a Rule to ſhew Cauſe, upon Mr. Luke 


Robinſon's Motion : Againſt which Rule, Mr. Clayton now 
ſhewed Cauſe. 


The Coun held that the Certificate obtained ſubſequent to the 

bringing of this Action upon the Bail-Bond, (though ſuch Certifi- 
cate was founded upon an Act of Bankruptcy prior to the bringing 

this Action upon the Bail-Bond, ) did NoT diſcharge the Bail- Bond; 


although it diſcharged the Original Debt : For that this \ was a new 
and 4. inet Cauſe of Action. 


Indeed ſuch Certificate ſhall ae Proceedings depending 
ö againſt Bail in an Action upon the old Debt, wwho are NOT 2 
FIXED : So it has been lately determined. V. ante, pa. 244. Mool- 
ey v. Cobbe & al. (Which is the Caſe they hinted at.) 


Rur DISCHARGED : And Ordered that the Sheriff 
pay the Money to the PLAINTIFF. 


The End of Michae/mas Term 1757. 31 Geo. 2. 


Hilary 


P. 437. 8 il * 1. * 
Hilary Term 
31 Geo. 2. B. R. 1758. 
Thurſday, 26 pr 5 e Roſe werſ. Green: 
MF 


HIS Cafe came before the Court upon a | Reſervation by 
Lord Mansfield at Niſi prius at Guildhall, for the Opinion 
of the Court © Whether the Defendant became a Bank- 
rupt, on the 31ſt of March, or on the 6th of May: 


Which particular Day was to be indorſed upon the . agree- 
oy to ſuch Opinion. 


'This Mr. Green having been arreſted for Debt i in R on the 
31ſt of March, was afterwards on the 6th of May following, 
brought up by an Habeas Corpus, in order to be turned over ; And, 
on the Road to the Judge's Chamber, was permitted (at the De- 
fire of Himſelf and his Father,) to call at his Attorney's Houſe 
(Mr. Penfold's) upon Garlicꝶ Hill in the City of London, which 
Was OUT of the CounTY of Kent; and was carried thence, (by a 
Habeas Corpus,) directly to a Judge s Chamber, to be bailed; and 
accordingly was bailed, but INSTANTLY there ſurrendered by his 
Bail, in Ditcharge of themſelves, who had juſt before bailed Him : 
and thereupon committed, EO INSTANTE, 70 the King's Bench 
Priſon, where he lay above two Months, viz. from the faid 6th of 


- May till the 15th of JOY next following. 


Sir Richard Lad, Mr. Caldecart, and Mr. Bainham argued that 
this was an Act of Bankruptcy from the Time of the fir Arreſt, 
taking it either of theſe two ways; viz. either 1ſt, As 4 LYING 7 
IN PRISON ZWwo Months after having been arreſted for Debt; (un- 
der 21 J. 1. c. 19. § 2.) Or 2dly, As an Esc APE out of Priſon, ö 


(under the ſame Clauſe) this Arreſt being for above the Sum of 
100/. 


1 


* 


— Term 31 Geo. I 


— 


— 
. — 


* 3ſt, If a Trader ſurrenders himſelf in Eiharge of his Bail, CF * P. 438. 
then lies two Months, it is a Bankruptcy from the f Arten. 
Smith v. Stracy, 2 Ann. 1 Salk. 110. at Ni prius at Guildball — 
Ld. Ch. J. Holt ſo inclined, and gave his Reaſon for it: Which 
Caſe was ſubſequent to the Caſe of Came v. Coleman in 1 Salk. 109. 
(where indeed the Court held otherwiſe.) Tribe v. Webber, P. 


17 G. 2. C. B. was a Diſtance of more than Nine Months between 
me Putting 1 in Bail, and the Surrender. 


2dly. His being! in London was an Esc AE: And the Debt bein 


8 
an 100 J. this Eſcape is an Ac of Bankruptcy In the int 
Arr. 


Mr. Norton and Mr. Burrell, contra. — The Queſtion upon the 

| Caſe ated at the Trial, and reſerved for the Opinion of the Court, 
is, Whether He ſhall be a Bankrupt, from the 3 1% of March, 

_ « "when he was firſt arreſted; or from the 6th of May, when he 

*« was ſurrendered and committed to the Marſhal ; (in whoſe Cuſto- 


"y dy he lay from the 6th of May till the 1 5th of July. 4 


As to the 2d Point—This was NOT a WILFUL Eſcape in the 
Priſoner: But he was carried out of the County by the Sheriff. 

And ſurely this Af of a third Perſon ſhall not make a Man a Bank- 
rupt. Nor indeed can a permiſie Eſcape ſuffered by the Sheriff, 


or any Ad of the Sheriff, make a Man a Bankrupt; who is, in 
many reſpects, conſidered as a Criminal. 


As to the 1ſt Point—When a Perſon i is once adnittted to Bail, his 
Lying in Priſon ſubſequent thereto, viz. the firſt Day of bis DoING 
$0 after being ſurrendered, ſhall be the Time to which his Bank- 


ruptcy ſhall relate: And not the Time of the firſt Arreſt, upon 
which He put in Bail, 


The Caſe of Duncomb v. Walter in 1 Fenty: 370. is ill reported 


there. So, in 3 Lev. 57. it is ill reported. It is alſo reported in 
Sir Tho. Raymond 479. and in Skinner, twice ; vis. fo. 22 & 87, 
88. In which laſt, it appears to be ſolemnly ſettled, © that the 
Relation to make a Man a Bankrupt ought to be 5 3 an acl ual 


55 * lying in Priſon, and not upon putting in Bail only.“ „N. B None 
of theſe Re 

t 

Came v. Coleman, 1 Salk. 109. is S. P. viz. © that 5 Bankruptcy ge * Bo 


Caſe are well 
* ſhall only be from the Time of /uch firſt Arreſt, pon which He drawn up, ex- 


lies in Priſon : Not where he puts in ſufficient Bail.” And in sept Sit J, 00. 


R: ond's: 
17 G. 2. Tribe v. Webber, C. B. per tot. Cur. the fame Point was TED} - 
reſolved unanimouſly. 


The Caſe of Smith v. Stracy in 1 Salé. 110, e an Argu- 
II, is only an Opinion of Ld. Ch. J. Holt, at Ni/t fr. iu. Ft; WL bg 


1 iT, 
E ul — - 


aw. AO. —— 
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—— 


* P. 439. * And it is admitted that the preſent Defendant was af lurge, at 2 
Time intervening between the Arreſt and the Surrender. But even 
allowing him to have remained in Cuſtody of the Sheriff of Kent, 
Yet the two Months can only run from his firſt LYING in Priſon. 
There muſt be /ome Time (more or leſs) between his being bailed, 
and his being committed to the Marſhal. Therefore he was only 
a Bankrupt e the 6th of May. MN | 


Sir Richard Lloyd was beginning! toReply: But the Court thought 


it e 


LRD MaxsrIEL p obſerved chat where poſitive Laws fixed and 
deſcribed what ſhould be looked upon as Acts of Bankruptcy, they 
_ ought to be conſtrued according to their Intention, and fo as to an- 
foer the Ends of public Benefit, which the Legiſlature had i in view. 


2d Point. In thus conſtruing this Act of e He held this Caſe not 
to be such an Eſcape as that the Man ſhould be thereby rendered a 
Bankrupt and a Criminal. For the Act clearly intended sucH an 
Iſcape made by a Priſoner, as ſhews that he means to RUN AwAx, 
and thereby defeat h s Creditors. But this is not such an Eſcape : 
And certainly, a Man ſhall not be made a Criminal, where he had 
not the leaſt Criminal Intention to difobey any Law whatſoever. 
There is no Eſcape at all, in the Senſe of this Act of Parliament: 
He remained SUBSTANTIALLY in Cuſtody, notwithſtanding his being . 
thus carried into another County. 


iſt Point, Where Bail i 18 really put in, the Bankruptcy only relates to the 
"Time of the SURRENDER. The moſt ſubſtantial Trader is liable to 
be arrefied; And the MERE being ARRESTED is 0 Preſumption of 
Inſolvency; ThePreſumption from his LVING in NRriſon two Months, 
WITHOUT. being able to get Bail, is a very ſtrong One. But Tris 


Sort of Bailing is a mere Fox M, to turn the Defendant over from 
One Cuſtody to another: The Bail never 25 fy. 


JJ. d And woo Caſes x ſuperſedin g Actions by reaſon of he Plaintiff's 
Re. not proceeding upon them within two Terms, being merely turned 
1 | over from one Cuſtody fo another, is always conſidered as a Conti- 
| 1 nucnce of the ſame Impriſonment. And ſo] think it is, in the pre- 
ſent Cafe, upon the preſent Circumſtances ; Notwithſtanding what 

I have declared as my Opinion, upon the general Principle, and 
| upon a fair and ſubftantial Bailing. Therefore in the preſent Caſe, 
| | I think, the Bunkruptcy has a Relation to the ft Arreſt. 


| | 2 Poi Mr. Juſt. DrvISON concurred, clearly, in both Points. Can it 
5 ever be called an 7 within the Meaning of this Act; when the 
Man 

3 | 


the Defendants had diſturbed him. 


Hilary Term 31 Geo. 2. 


1 3 

* Man by Premiſion of the Sheriff paſſes through another County, in * P. 440. 

being carried to a Judge or to the Court? Can this be eſteemed a : 
criminal Act of the Man himſelf ? Moſt certainly not. 


Nor can this formal Bail put in without Fuſtification, and oN LV in iſt Point. 
ORDER ro be ſurrendered, (which is a mere Matter of Form,) be 
conſidered as being ouT of Cuſtody, within the Intent and Meaning 
of this Act. No: It is a Continuation of the fame Impriſonment ; 

and has Relation to the ht Arreſt and Imprilonment. 


Mr. Juſt. Fos ER was clear on both Points; and ex reſſed 
Himſelf to the ſame Effect, as Lord MANSFIELD and Mr. Juſtice 
DExNn180N had done. EL Sf e 


MI. Joſt. WII Io alſo moſt clearly concurred. And He laid 
it down, © That theſe Bankruptcy-Atts were to be conſtrued ac- 
er deg 0 70 Feld . En 


1ſt Point. The general Principle of the Caſes cited is right : 

But the Reaſon of them is ſtrongly againſt the preſent One, as it 
ſtands circumſtanced. Here is not a jingle Moment, in which the 

Man is out of Cuſtody : It is a mere Form of changing his Priſon. 


And the very * Act itſelf diſtinguiſhes between Common Bail (or. The word 
no Bail at all,) and ſufficient Bail. Now this Bail, in the preſent 
Cale is, in Effect, No Bail at all. „„ 5 


of it are, 
ce or procure 
his Enlarge- 
„ 3 6 . „ | 5 | ©] ment by put- 
⁊2d Point. The Acts which render a Bankrupt a Criminal, muſt ting in com- 
mean an Eſcape AGAINST re Conſent of the Sheriff; a running Bal 2 
away, and breaking his Priſon : Certainly not ſuch as this wass; 
UNDER He Conſent of the Sheriff. : e _ 


Car. OrDERED the Poſtea to be indorſed, « That 8 
became a Bankrupt on the 3 1 of March.” 


| | Janvary 


2 a II Is was a Caſe reſerved upon a Trial at N 8 


The Plaintiff's Action was founded upon a preſcriptive Right of 
Burial of any Perſon dying in his Houſe at Ofweftree, in the 
Chancel of the Church of Oftoeftree: In the Exerciſe of which 
And they themſelves acknow- 


ledged that they had diſturbed him in it. 


— 


_—— 


— 
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„ hance.” 


* 


* P. 441 The Caſe ſtated was, in ſhort, this: That the Plaintiff was ſeiſed 


of a Meſſuage &c, in Ofweſtree &c, and had ſuch a preſcriptive 
Right of Burial belonging to it; And that the Defendants did diſturb 


him in burying Sc. and were Wrong-Doers : But (it was alſo 
tated) that 2s. WAS DUE 70 the Pariſh of Ofweſtree, for every Per- 
ſon buried in the Chancel of that Church. 0 


Mr. Aſton, n Behalf of the Plaintiff, argued that here were 


two Croſs Preſcriptions; and that the #209 Preſcriptions were diſtinct 


and collateral ; One, for the Plaintiff to bury Cc; the other for the 
Pariſh to receive a Payment of 2 s. &c, for it : And therefore it was 
NOT neceſſary io alledge the latter, in the Declaration, it being only 
a collateral Recompence. And he cited Cro. Eliz. 546 & 563. 
Lovelace v. Reynolds, A Preſcription for Common; And found that 
he had Common, paying for it &c. So that that was part of the 
Preſcription; A Condition precedent : It was paying for it, every 
Year, a Penny to the Plaintiff. But it was holden to be otherwiſe, 
where there are Two Preſcriptions; One, for the Commoner : the 
other, for the Lord: as in the Caſe in Cro. Eliz. 405. Gray v. 
Fletcher, Where the Preſcription was found; And “ that he and 
all thoſe &c, had usED to pay for it, every Year a Hen and five 
Eggs. 5 Co. 78. S. C. Gray's Caſe—And there, the Terre- 
tenant was adjudged to have a Remedy for the Recompence. And 


therefore this was holden to be only Collateral, and as two Preſcrip- 


tions; and therefore need not be alledged, the Preſcription being 
perfect without it. So here, it need not be alledged : But they 
may have their Collateral Remedy; as, in the Ecleſiaſtical Court, 
they may have. In proof whereof, he cited 1 Ventr. 374. Anony- 
mous, Where it is ſaid © That the Remedy for a Duty of this kind 
js in the Eccleſiaſtical Court.“ En 3 ea 


And this Fee is not to be paid ill after the Burial: And therefore 
the Non-payment of it cannot defend the Wrong-Doer, who is a 
Stranger. So, in an Action againſt a Stranger, for diſturbing his 
Seat, or Sepulture in a Church, it is net neceſſary to ſhew any Title 
in the Plaintiff. 3 Lev. 73. Aſhly v. Freckleton : Though in ſuch 
an Action againſt the Ordinary himſelf, it is neceſſary to ſhew ſome 


Cauſe; as building, repairing, &c. 


 Kenrick v. Taylor, Paſch. 25 G. 2. B. R. It was ſolemnly deter- 


mined That in the Caſe of a Stranger and Wrong-Doer, it was 


not neceſſary to alledge more than his own Right and a Diſtur- 


He mentioned the two following Caſes, viz. 2 Lutw. 1517. 


Bennington v. Taylor; and 3 Lev. go. Chafin v. Betfworth, Which 


o 
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* {as he aid) are like this Caſe. They were Diſturbances, by“ P. $42. 
Strangers, in erecting Stalls in a Market-Place : And no Title is 
| thewn. 80, in Caſe of a free F iſhery. 


And the Finding 1s quite 8 For this collateral Claim 
is no Part of the Plaintiff s preſcriptive Right. Palmer 82. * the* Ach Point. 
Caſe of the Corporation of Maidenhead, in a Claim of a Market 
Sc. Mayor of Northamton v. Ward, Mich. 19 C. 2. B. R. 


Mr. Hall contra for the Defendant argued that it was PAR T of 
the Preſcription ; and that it ought to have been alledged, even nganjt 
a WRONG-Doer, that this 25. was payable to the Pariſh, for 
every Perſon ſo buried.” This is a Preſcription upon a Condition 
precedent. It is an entire Preſcription : The Payment of the 2 c. is 
Parcel of the Preſcription ; and it ought to have been fo laid and al- 
ledged. Preſcriptions are againſt Common Right; and ought to 
be proved, as laid : And the Plaintiff muſt prove it as laid ; even 
_ againſt a Wrong-Doer. And if the Evidence fall ſhort of the 1 
ſcription pleaded, it will be againſt the Perſon who pleaded it. In 
proof of which Poſition, He cited theſe Caſes— Carthew 241. Rex 
v. the Inhabitants of Hermitage et al. The Preſcription was not 
proved as laid, becauſe there was an Exception. Palm. 326. Countee 
de Devon v. Eyre. Which was a Preſcription pro Ovibus generally; 
(inſtead of Ovibus ſuis :) The Proof failed. Hobart 209. Michell 
v. Mortimer. The Preſcription failed; becauſe it was laid too large. 
_ Cre. Eliz. 415. Boraſton v. Hay : A Cuſtom pleaded generally; but 
found with an Exception: It is againſt the Pleader. Carthew, 17 
Mur gatroid v. Law. The Caſe of Potwater mentioned by Popham 
in Gray's Cale 5 Co. 78. b. and Cro. Elig. 405. laid generally; found 
2 paying 6 d. by the Year” was ill laid. Lovelace v. Reynolds Cro. 
, Elis. 546, 563, allows Gray's Caſe, and the Caſe of Potwater. 
1 2 Ro. Abr. 720. Title Trial, pl. 30, in Prohibition The Plaintiff 
declared upon a Preſcription about Lambs; And the Jury found 
_ farther, &c + It was holden that the Plaintiff ougbt to have rehearſed 


the WHOLE of it; and that for not ain fo, he had failed in his 
Preſcription. ; 


Now hers; the Payment of 2 5. 7s Part of the Prefeription and 
muſt be as ancient as the Right; which is “ to bury in the Chan- . Note. IIe 


cel, any Perſon dying in his Houſe; * paying 2 J. for each Per- does not here | 
* ſon.” Which is a Condition PRECEDENT, and therefore ought 2 he! pre- 
to have been alledged. Forreſter, 166. Sir John Robinſon v. Co- ent Prefcrip- 


tion truly, ac- 
myns, There are no technica! Words to diſtingiſh Conditions pre- cordingtothe 


<6 cedent, and Conditions ſubſequent.” Acherley v. Vernon per Ld: 4 * wn 
Ch. J. Wiles. [See this Caſe in Lucas 518. ] Watfon 709. nte 441. 
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U— 


* P. 443. #* The Church-Wardens had no Remedy, but by Interruption, 


And being ſtated as @ Fee for Burial, it ought to be paid befor, 
Burial. | 


The Cour will not direct a Perſon to be turned over on 
Ha. Cor. till the Gaoler's Fees be paid. 2 Hawk. P. C. 151.5. 31. 
is ſo. So, in Caſes of the Fee of Gloves, on pleading Pardons. 1 Side, iin 
452. Rex v. Webſter, The Pardon is not to be allowed, till the 
_ «« Fees be paid, viz. the Gloves to the Court and Officers.” Sir T. 
Jones 56. B. G. preſented Gloves to all the Judges, according to 
Cuſtom. Kely. 25. Gloves are a Fee due, on pleading a Pardon. 


 —VIhe are not the Church-Wardens, I agree; but Wrong-Doers. 
(And then he diſcloſed their Provocation : Which, He, ſaid was 
in Defence of the Bones of one Mr. Gr7fiths, a former Poſſeſ- 
ſor of this Meſſuage ; which Mr. Va ing was turning out, in 
Order to make room for a Servant of his own.) But the Plain- 
tiff had 70 Right to the Soil : And therefore he ought to have 
ſet out his Title. And here, he ought to have proved his Caſe, as 
He has laid it. 3 Mod. 48. 52. Hebblethwaite v. Palmes ; per Ch. 
| Juſtice, (at the End of the Caſe,) The Plaintiff ought to prove 
«his Preſcription: Or elſe, he muſt be Nonſuit.” And the /ame 
Preſcription ought to be given in Evidence, as is laid. 


| Gray's Caſe is beſt reported by Lord Coke, in 5 Co. 78. b. 79. a. 
And that Caſe turns upon the Remedy, which the Terre-tenant has 
for the Recompence. And according to the Caſe of Potwater there 
mentioned, (paying 6 d. yearly,) here could have been no Re- 
medy for the 2 s. Fee, but by a ſubſequent Diſturbance upon a u- 


ture Burial. 


Mr. Aftin's Caſes are not applicable to the preſent Caſe ; becauſe 


in them there was a collateral Remedy: But here We have none. 


Therefore the Plaintiff ought to be in the preſent Caſe nonſuited ; 
and We are intitled to the Pee. e 55 


Mr. Afton was going to reply: Ws © 


Ihe CouRT prevented him; being extremely clear for the 
Plaintiff: And LORD MANSFIEL D ſaid - that the DisTinCTION is 
between the Caſe of the OwNzR of the Soil, and the Caſe of a 
STRANGER, diſturbing the Perſon who has a Right of this Sort. 


Where a Perſon claims a Servitude upon another's Property, he 
muſt lay and prove the Wolf, againſt the OwNER of ſuch Pro- 
perty. There is a great Difference too between granting a Servi- 

4 — — — 
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* tude, abſolutely; and granting it, ſub modo: The latter is a Condi- * P. 444. 
tion precedent. And there are many Reaſons why in Caſe of a 


Condition precedent, where the Grantee brings his Action againſt 


the Owner, the whole ought to be ſet out: (which Reaſons He 
ſpecified.) | 
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But in an Action againſt a Stranger and Wrong-Doer, it is not 
neceſſary to ſet out the whole. Here, (which is agreed to be in the 
Caſe of a WRONG-DokR, ) the Plaintiff has ſated enough, and has 
proved it. He claims a Right to bury in the Chancel; and is di- 
ſturbed by a Stranger and a Wrong-Doer. What is the Defence ? 
«© That 1F he had buried the Corpſe in the Chancel ; (which the 
« Defendants hindered him from doing, ) the Church-Wargdens 
© woULD HAVE had a Right to 2 5. for a Burial-Fee.” But he 
was diſturbed, by the Defendants, FROM burying the Corpſe there : 
And then the Church-Wardens had 20 Right to the 2 s. For their 

Right aroſe the upon Corpſe being buried there. OY 


For this Purpoſe, the Payment of the 2 5. is no material and eſſen- 
tial Part of the Preſcription ; but collateral to it. It is not an en- 
tire Preſcription, as in the Caſe of Lovelace v. Reynolds; whereof 
the Payment of the Penny was Parcel. 8 


Mr. Juſt. Dex1son concurred entirely. And He diſtinguiſhed 
this Caſe (as Ld. Mansfield had alſo done) from that of Lovelace 
and Reynolds which was * paying rox it, every Year a Penny,” 


But whatever may be the Right that the Church-Wardens might 
in the preſent Caſe have, the Plaintiff had 20 Need to ſet out this 
Right, in an Action againſt a Vrong-Doer, a Stranger. I do not 
know that in his Caſe, he needed even to have ſet out any Pre- 
ſcription, in this Action againſt a Stranger and Wrong-Doer. And 
this Matter ſeems ſettled in the Caſe of Kendrick v. Taylor. 


Mr. Juft. Fos ER concurred for the ſame general Reaſons. And 
He thought the Payment of the 2 5. to be rather a Cuftomary Pay- 
ment, than a Preſcription : being“ for EVER Perſon buried in 
the Ifle, or Chancel.” To which, Ld. Mansfield agreed. 5 


Mr. Juſt. WIL MOT was alſo clear in the general Poſition laid 
down by the reſt, as before. And he obſerved alſo, that the 
Duty could never ariſe till AFTER the Sepulture.” And there- 
fore He thought that if the Action had even been brought againſt 
the Church-Wardens, it had yet been within the Diſtinction of 
Gray's Caſe, and to be come at by a collateral Remedy; and not 
Parcel of the Preſcription, or a Qualification of it. But againſt 2 

e . Wrong- 
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« = 44 35 77 3 Posszss 10x alone is certainly ficient: Therefore 


He was clear, upon both Points. 


Per Cur. unanimouſly 
Let the PosTEA be delivered to the PLAINTIPF. 


Rex ver}. Loxdalc and Four Others, 


+ Merton bad ſometime ago, (viz. on Monday 17th No- 
vember 1755.) moved to quaſh an Order of two Juſtices ap- 


| pointing F IVE ee for the Pariſh of St. Chad. in Shrewſbury. 


His Ob bjection Was that che Juſtices kings no Power to exceed the 


Number of Four. Which Objection was founded upon the Words 


of 43 Elis. c. 2. F. 1. That the Church-Wardens of every Pariſh; 


and Fou, three, or to ſubſtantial Houſeholders there, as ſhall 
« be thought meet, having reſpect to the Proportion and Great- 
e neſs of the ſame Pariſh and Pariſhes, to be nominated yearly in 


« Faſter Week or within one Month after Eofter, under the Hand 
« and Seal of two or more Juſtices of the Peace in the fame Coun- 
ty, (whereof one to be of the Quorum) dwelling in or near the 
* ſame Pariſh or Diviſion where the ſame Pariſh doth lie, ſhall be 
called Overſeers of the Poor of the ſame Pariſh: And they, or 
« the greater Part of them, &c.” And he mentioned a former 
Caſe of Rex v. Harman, upon the very fame Point, which depended 
in this Court from P. 12 G. 2. to M. 15 C. 2. and at laſt was never 
determined; and alſo Rex v. Befland, Hil. 19 G. 2. B. R. which 


was the Reverſe of an Excrss of their Juriſdiction, where the Or- 


der, (being to appoint We eee Was confirmed. 


A Rule was thereupon made, to ſhew Cauſe. And after the 
Point had been ſeveral Times argued i in Ld. Ch. J. Ryder's Time, 
it came on to be argued once more, on the 27th of For ater 1757. 


before Lord Mansfield, He having never heard the former Argu- 


ments. When the ſame Things which had been ſo often faid, 


were gun repeated. 


Oh the Side: of the Extenſion of the Number of Overſeers, Yjge 
was allcdged and greatly relied upon. 


 Note—The Court, miſled by Aſſertions © that there had been 
a Uſage to appoint more Overſeers than four;” for fear of 
Inconvenience, had avoided determining the Queſtion in the 
Caſe of the King v. Harman, after it had depended fix Years, 
in hopes that the Legiſlature would make ſome Proviſion for 
what was paſt, as well : as for the Future. And upon the 
_ — ſame 
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* ſame Apprehenſion, the Court had hitherto poſtponed the * P. 446, 


Determination of this. 


Lord MANSFTIELD ſaid He had ſeen full Notes of the former 
Arguments of the preſent Caſe ; and alſo of the Caſe of Rex v. Har- 
nan. He obſerved particularly what was ſaid as to the Uſage in 
large Pariſhes. And He therefore had directed Inquiry to be made 
in many large Pariſhes, as to the Fact Whether there had been 


* ſuch Uſage, or not.” And he ordered the Return which had 


been made to Him upon ſuch Inquiry, by the Agents on both Sides, 
to be read. From which, it appeared thus —In St. James's Clerken- 
oell, 4. In St. Bridgett's, 3. In St. Dunſtan's, 2. In St. Clement's 
Danes, 4. In St. Paul's Covent-Garden, 2. In St. George's Hanover 


 Syuare, A. In St. James Meſtminſter, 4 In St. Margaret's We; 


minſter, 2. In St. Andrew Holbourn, 8: (but that Pariſh contains 

3 ſeparate Diviſions.) In St. Ge, in the Fields, 8; (though now 

only 4 are appointed by the Juſtices, and act as Affiitants, unleſs 8 
voluntarily ſerve ; but there were never leſs than 8 before the Caſe | 


of Rex v. Harman.) In St. Martin's in the Fields, 5 (ſince the Act 
of Parliament lately made, which impowers 5 to appoint 9, 


rr in the Diſcretion of the Juſtices it ſhould be thought proper. ) In 
Sbrew/bu' y, (which contains 5 Pariſhes ; In St. Alſemonds, J. In 
Hohh-Croſs and St. Giliss, 4. In St. Mary's, 4. St. / ulian'v, 4. St. 
Chad's, 5, for one Y car only; And never e 4. but once, dix. 


this Fo nt Year. 


After reading che Report, Lord ien R —The 


USAGE is, as it were, out of the Cale; or rather, it luppoles that 


A 


7 theycan ; not legally exceed 4.“ 


„ ee conſequently, bun little INCONVENIENCE can ariſe 
from determining the Conſtruction of the Statute, according to it's 


| natural Import. 


As to legal ConfirattionsThe Caſe of Rex v. Harman was 


- never determined * gs to the * Order for the APPOINT MENT 9f There was 
Ov erjeer Co | | | | | _eanvtherOrder, 


adjudging _ 
Harman “ to 


In the Caſe of Rex v. Beſland, where only One- Overſeer was ap-“ have neg- 


pointed, 19 Opinion was given 2 upon the Point of Law ; * Are 
LXCCUNLLON 


nor was the Appointment 4 quaſhed. So that the preſent Cale is « of his, Of. 


a NEW ORIGINAL Caſe: And it muſt be determined upon the * fice ;” 


43 Ftiz.c. 2; which is the Foundation of the Syſtem of Law con- : which wa 


cerning the Poor. Mich. 13 G. 2. 


It was con- 
krmed, as nt en appearing to be a bad Order: For it might be, © that others were ines by 


other Orders.“ 
5 it The ere 
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P. 447. * Thereis a known Diſtinction between Circumſtances which 
are of the Eſſence of a Thing required to be done by an Act of 
Parliament, and Clauſes merely directory. The preciſe Time, in 

many Caſes, 1s NOT of the Eſſence. 


In the Caſe of Rex v. Sparrow, 2 Strange 1123, the Juſtices had 
been guilty of a Neglect, in not appointing Overſeers within due 
Time: And this Court iſſued a Mandamus to compel them to do it 
afterwards, for the Sake of the Poor. The Poor could not have had 

4 SPECIFIC Remedy, in that Caſe; unleſi the Juſtices might do it 
_ after the preciſe Time, in Obedience to the Mandamus. 


So, as to the Juſtices © * in or near the Pariſh or Diviſion” It is 
only Directory. 


Juſtices of Peace have 0 other Power to appoint Overſeers but 
under the Special Authority given them by Act of Parliament. 
Therefore this Special Authority muſt be ſtrictly purſued, and can 

not be exceeded by them. The Queſtion here is upon the Meaning 


and Intention of the Legiſlature, in this Power given the Juſtices 
to d appoint Overſeers, 
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Where there are different Statutes 12 part materia, though made 
at different Times, or even expired, and not referring to each other 
they ſhall be taken and conſtrued together, as one Syſtem, and as ex- 
planatory of each other. So, in the Laws concerning Church Leaſes; 
and thoſe concerning Bankrupts. And fo alſo I confider All the 
| Statutes providing for the Poor, as one Sy/ftem relative to that Subject. 
Now 39 Elig. c. 3, is the firſt of theſe, and when firſt mentioned 
by my Brother Poſter, ſtruck Me ſtrongly, with regard to the De- 
termination of the preſent Queſtion. That Act ſays, © That the 
„ Church-Wardens and Four ſubſtantial Houſcholders, We” 
(without any Latitude whatſoever, for a greater Number.) And 
more than four could not have been appointed under it: For the 
Number the Leg gflature had named, could not be altered. 


That Act of Parliament of the 39 Elis. was continued by the 
very Act of 43 Elis. c. 2. F. 18, till the following Eaſter, when 
that of 43 Elix. c. 2, was to take Place: So that the Legiſlature 

had it before them, and even under particular Conſideration. And 

that Act of 30 Elis. is expreſsly fixed to four. Pariſhes were not 

then, ſo populcus as they are now. And this Act of 43 Fiz. c. 2. 

gives Power to Iiſſen the N umber to Three or Two according to the 

Size of the Parith: But they had no Notion of extending it to a 
greater Number. And there is /eme Weight in the Circumſtance 

of the Numbers 4 /cending from 4 downwards, and not aſcending 
upwards. 


Hilary Term 31 Geo. * 
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* As to the Argument which was drawn from 13, 14 C. 2.c. 12. * P. 448. 


F. 21. I think that Statute ought to be taken into the Conſideration 
in conſtruing this of 43 Eli. c. 2: But I do not ſee that this will 
help the Cate. For it is begging the Queſtion, to ſuppoſe * that 
the Juſtices MAY appoint more than 4 Overſeers of the Poor, in 
« Townſhips and Villages in thoſe large Pariſhes.” It is expreſsly 
directed by that Statute of 13, 14 C. 2. c. 12. F. 21. that ſuch Choice 
and Appointment ſhall be, (And the Conſtruction of it muſt be 
guided according to it's own Reference,) © AccoRDING to the 
<« Rules and Directions mentioned in the Statute of 43 Eliz.” And 


neither any judicial Determination, nor Uſage, ſupport this Conceit 
that they can appoint ore than 4 in theſe Townſhips and Vil- 


60 lages i in the large Parithes.” 


That Act of 13, 14 C. 2. was indeed rightly and reaſonably ex- 
tended to Males. But no argument can be drawn from that Lati- 


tude of Conſtruction : As both the Words of it, (which name Wales,) 


and alſo the general Intention of it, (viz. the Care of the Poor,) well 


Juſtified Al an Extenſion. 


Then the Act of Parliament in 1740, gelen to St. Martin's 


and the Overſeers of that Pariſh, and which extends their Number, 


ſhews the Conſtruction put by the Legiſlature themſelves upon the 


43 Elis. on this Head; and excepts this very large Pariſh of St. 


Martin out of it. And yet even this very Act reſtrains the Num- 


ber to Nine: Which ſhews that the Juſtices had no Power under 
the 43 Fliz. to appoint what Number THEY PLEASED. Por it 


would be a ſtrange Thing, to /imiz the Number, in a wery large 


Pariſh ; and leave it af large, in, ſmaller Ones. 


There are two other Acts of Parliament, kick. have not been 
mentioned; and both of them paſſed after the Caſe of Rex v. Har- 


man, and after the Caſe of St. Clement Danes; vix. 17 G. 2. c. 3. 


and 176. 2. c. 38, both relating to Overſcers: And yet no Exten- 


| hon of eee nor any Variation therein. 


The PRECISE NUMBER. is not an 3 Thing ; p other to 


the Officers of the Pariſh, or to the Perſons for how they arc 


Truſtees. Upon themſelves, tis a Burden: Which, by this Prac- 
tice, would come round the ſooner. And in reſpect to the Pariſh 


for whom they are Truſtees, a great Number may not do Buſineſs 


better than a ſmaller; and it would be attended with more e 


Alſo with regard to the e Milani who are joined i in Au- 
thority with them They are only 2, or (by Cuſtom) 4 Church- 
Wardens in each Pariſh, Therefore a greater Number of Overſeers 


bein g 


* —_— —— 
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* P. 449. * being appointed, neceſſarily alters the Balance of the Majority 


amongſt them, and makes an eſſential Difference in the Proportion 
between one and the other. And there is no Number to fop at, 
if the Juſtices exceed four: They may go on, without any Boun- 
dary, unleſs the ſpecified Number of Four be the Limit. 


Therefore I think this Appointment of more than 4, is NO war- 
ranted by the 43 Elis. upon the 71 ve Conſtruction of that Statute. 


Mr. Juſt. Dex180N concurred in Opinion, T that this Appoint- 
ment ought to be quaſhed:” And He did not think that this 
Court ever had had any Doubt about the /ega/ Determination of this 


Queſtion. 


He then faked and expatiated upon the Caſe of Rex v. Harman ; 
and ſaid the Reaſon why the Court did not quaſh that Appoint- 


ment was merely for the Sake of the Poor; and not from any Doubt 
of the Lao. ne 


Beſland's Caſe was quite a difterent Caſe from that of appointing 
a greater Number than four. The Point of the Validity of an 


Order appointing more than Four, is a new Caſe ; but not a difficult 


One, at all. 


This Act of 43 Elix. is, as one may call it, the Magna Charta 
of the Poor. And it can never he called directory as to the Num- 


ber of the Overſeers appointed by it. 


By 1 Toft. 13. 6. it appears that there were only beo Fſcheators, in 


_ England, in ancient 'Time: Though more were made indeed by Act 


of Parliament, [14 E. 3. c. 8. | So there can be but One Chief Ju- 


Rice, or Chi f Protonotary. Fenkms 142. Caf? 93. So, in the Con- 
ſtitution of the Court of Wards; where 32 H. 8. c. 46. enacts © that 


4 there ſhall be ; Auditors of the Court of Wards,” the King 


can not make Four. 8o is 11 Cs. 4. a. Auditor Curle's Caſe. 


_ Certainly, the Legiſlature had the Number which ſtood fixed by 
39 Elis. in their View and under their Confederation, when they 
made the 43 Eliz. And Can it be imagined that the Juſtices have a 

Juriſdiction to appoint more? Clearly, they have not. _ 


In the Caſe of Rex v. Sparrow, (mentioned in 2 Strange 1123.) 
The Court took great Care in their Determination. And 13, 
14 C. 2. was there conſidered by Ld. Ch. Juſt. Lee, as tied up to 


the Rules and Directions of 43 E/iz. And that Mandamus was iſſued 


for the Sat of the Poor: And the Court equitably and rightly held 


That when the Juſtices had elapſed the Time for appointing 
| LS « Overſeers, 
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* PET "PR the Court might oblige them to do it afterwards, as * P. 4 50. 


to the Time; THAT being diſcretionary.” 


But No-Body ever thought it diſcretionary as to the NUMBER : 
And there is no Reaſon in the Earth, for Us to break the Boundary, 


which is fixed. Therefore He was clear, to quaſh the preſent 
Order for the Appointment of five. 


Mr. Juſt. Fos ER declared the very ſame Thing; ind that He 
never had any Doubt in Point of Law: His only Doubt was in 


Point of Diſcretion; as He then ane En the U/age to be otherwiſe 
than as it now appeared 1 


When the Statute of 43 Elia. was made, there were very few 
large Pariſhes in Towns and Cities : Therefore at that Time, the 
Parliament thought Four Overſeers ſufficient. Under 39 Elix. I 
take it, the Juſtices could not have gone BELOw Four, For, It be- 
ing a Special Power given by Statute, mult be ftrifetly purſued. And 
therefore, in the 43 E/:z. the Legiſlature, though they took the Act 
of the 39th for their Plan, and followed it in al moſt every Inſtance ; 
Yet, ſeeing the Inconvenience in ſmall Pariſhes, departed from it 
with regard to the NUMBER of Overſeers: Which they reduced, at 
the Diſcretion of the Juſtices ; but did not increaſe, in any Event; 
Probably becauſe they thought Four Overſeers, with the Church- 


wardens, ſufficient for the largeſt Pariſh (as _— GATE are,) 
though too any for the ſmall Ones. 


i If it be now become inconvenient, the Application muſt be to 
Parhament. However, He declared that He did not think that 
Buſineſs zs beſt done by a Multitude of Hands: And in Fact, where 


the Number that are to do it is large, they always delegate the : ac- 
tual Tranſaction of i it to a 5 ew. 


1t is NOT true, (what fome People imagine) - That the Common 
Law of England made No Prov iſion tor the Poor: The Mirror 
ſhews the contrary. How, indeed, it was done, does not * 


As to the Caſe of Rex v. Sparrow, —43 Elis. "TM a Time to ap- 
point Overſeers, with a Penalty : But did not mean that the Poor 


Gould logſe the Equity and Benefit of the Act, if the Juſtices did not 
_ appoint thin that Time. 


No Pariſh ever anglies for a Mandamns commanding the Juſtices 
to appoint more than Four. The general Senſe of Mankind was 


againſt it. This is an 1 Ae upon a fpofutrve Law; and 
therefore muſt be purſued. 


T7 ESTER = Mr. 
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* Mr. Juſt. WIL NMOr declared (as his Brethren Mr. Juſt. Dex 1- 
SON and Mr. Juſt. FosTER had done) that He never had had the 
leaſt Doubt, but upon the Apprehenſion of an U/age of the large 
Pariſhes, for many Years back, to appoint MORE than Four. But 
this Apprehenſion is now vaniſhed : And therefore the Ujage (as it 
moto comes out) confirms the true Conſtruction of the Act. 


The Inſtances of greater Numbers appear to be only Three: And 
One of them / Sz. Andrew's Holbourn, } is conſidered as 3 Vills, un- 
der 13, 14 C. 2. And St. Martin's (another of them) is under a 
new Act of Parliament made on Purpoſe. I think this Order car- 
not be ſupported. _ N 


There were Provifions for the Poor, as my Brother Fos r ER has 
obſerved, at Common Law : Though it does not fully appear what | 
they were. The firſt regular Proviſion however, is by 39 Elis. 
By this Statute, and by 43 Elia. the Legiſlature add Four Ov: R- 
 SEERs to the former parochial Adminiſtration. And no One can 

doubt that the Number is eſſential; and cannot, by the Rule of Law 
be exceeded. For Powers given by a poſitive Law, or even by 
Deed, to CERTAIN Numbers of Perſons can never be exceeded, in 
the Article of Number. On the other hand, If it had reſted fingly 
upon 39 Eig. the Number 4 could not have been J/efened. But 
then indeed the 43 Eliz. relaxes this preciſe Number of Four, as to 
_ Jmall Pariſhes ; but ſtill continues it, as to all greater. And where 
the Makers of the Act intend an indefinite Number, they EXPRESSLY 
ſay ſp. For the 19th Section relating to the Iſland of Foulneſs con- 
verts the whole Diſtrict into one Pariſh, for this Purpole ; and - 
reel an indefinite Number of Overſeers for that Place. Which 
Clauſe alone would ſatisfy me, as to the Senſe of the Legi/lature. 
And they might as eaſily have faid “ $9 nny as ſhould ſeem necet- 
lar 7. as Preciſely fix it to Four ; if they had meant it lo. 


And it is (as has hes ere an Office which i is burdenſome 
upon the Perſons appointed: And Buiineſs is ot better done by 
great Numbers of Men, than by a few. And the Pariſh have as 
great Security from Four, as from more. Upon the whole, He en- 
tirely concurred, + That the Order could not be ſupported. 


Mr. Norton moved chat the Order might not be immediately 
quaſhed; becauſe the Overſeers had Fats out 500 J. or 000 '# 
Nader it: And therefore He propoſed that the Other Side 
ſhould conſent to have one of the Overſeers left out of the 

Order. 


* : LEED . 
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* The CouRT thought it might be reaſonable; And * this * P. 452. 


Reaſon ONLY, did not directly and immediately pronounce the Rule 
Jo quaſh the Order.“ 


. But now, at a Day ſo long ſubſequent, on Mr. Morton's Motion 
for the Judgment of the Court; and Mr. Noten, not urging any 

3 thing further againſt it, (and acknowledging that He had ſpoken to 
his Client,) 


LoRDp MANSFIELD ſaid there muſt be an End of it, ſome Time 
or other: Therefore let the RULE be made abſolute, to 


QUASH the APPOINTMENT. 
ORDER QUASHED. 


Tucſday., 
| januar) 
| 3 | 2 1 1758. 
T was an Action of TROvER againſt the Defendant, upon a 
Baxnk-NoTE, for the Payment of Twenty-one Pounds Ten 
Shillings to One Mulan Fi ney or Bearer, on Demand. 


21 


w 


Miller ver/. Race. 


The Cauſe came on to be tried before Lord Mansfeld, at 1 Ee 
Sittings in Jyinity Term laſt at Guildball, London And upon the 
'Trial it appeared That William Fi. mney, being poſſeſſed of this Bank- 
Note on the 11th of December 1756, ſent it by the General Poſt, 
under Cover, directed to One Bernard Odenbarty at Chipping Norton 
in Oxfordſhire; That on the ſame Night, the Mail was robbed, 
and the Bank-Note in Queſtion (amongſt other Notes) taken and 

_ carried away by the Robber; That this Bank-Note, on the 12th 
of the ſame December, came into the Hands and Poſſeſſion of the 
Plaintiff, for a full and valuable Conf, deration, and in the USUAL 
Courſe and Ii q of his Bujineſs, and without any Notice or Knowledge 

_of this Bank-N ote being taken out of the Mail. 


It was admitted and agreed, that in the common and known 
Courſe of Trade, Bank- Notes are paid by and received of the 
Holder or Poſſeſſor of them, as Caſh; And that in the uſual way 
of negotiating Bank- Notes, they paſs from one Perſon to another as 

Caſh, by Delivery only, and coithout any further Inquiry or Evidence 

of Title, than what ariſes from the Pojjefſion. It appeared that Mr. 
Finney, having Notice of this Robbery, on the 13th of December, 
applied to the Bank of England, te floß the Payment of this Note:“ 


=” Which was Ordered accordingly, upon Mr. FInney 8 entering into 
15 Proper Security © to indemnity the Bank.“ 


Some 
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* Some little Time after this, the Plaintiff applied to the Bank for 
the Payment of this Note; and, for that Purpoſe, delivered the 


Note to the Defendant, who is a Clerk in the Bank: But the De- 


fendant refuſed either to pay the Note, or to redeliver it to the 


Plaintiff. ans which, this Action was brought againſt the De- 


fendant. 


The Jury found a Verdict for the Plaintiff, and the Sum of 
217. 10s. Damages; ſubje& nevertheleſs to the Opinion of this 


Court upon this Queſtion — Whether, under the Circumſtances of 


„ this Caſe, the Plaintiff had a Sufficient Property in this Bank- 


40 Note to intitle him to recover in the preſent Action 
Mr. Williams was e © on Behalf of the Plaintiff.— 
But Lox MansFIELD faid © That as the Objection came from 
the Side of the Defendant, it was rather more proper for the 
Defendant $ Counſel to ftate and urge their 9 


Sir Richard Lind, for the Defendant. 


The prefert Action i iS brought, not for the 1565 . upon tho 


Note; but for the NOTE 7t/elf, the Paper, the Evidence of the 
Debt. So that the Right to the Mod V is not the preſent Queſtion : 


Ihe Note is only e an Evidence of the Money's ; mg due 70 him As 
Brak R. 


Ihe Note muſt either come to FR Plaintiff by Aſſignment ; or 


muſt be conſidered as if the Bank gave a freſh, ſeparate, and diſtin 
Note to each Bearer. Now the Plaintiff can have no Right by the 


Aſſignment of a ROBBER. And the Bank cannot be conſidered as 


giving a new Note to each Bearer: Though each Bearer may be 


_ conſidered as having obtained from the Bank a new o PROMISE. 


I do not fay Whether the Bank can, or cannot ſep Payment : 


That is another Queſtion. . But the Note. is only an Inſirument of 


Recovery. 


| Now this Note, :« or thats Goods (as I may call it ,) was the Pro- 
Perch of Mr. Finney, who paid in the Money: He is the real Own- 
er. It is like a Medal, which might intitle a Man to Payment of 


Money, or to any other Advantage. And it is by Mr. Fi znney's 


5 Authority and Requeſt, that Mr. Kace detained it. 


It may be objected, * that this Note is to be conſidered as Caſp 
« in the ufual Conch of T; rade. But till, the Courſe of Trade is 


* 2 2 
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not at all affected by the preſent Queſtion, about the Right to the * P. 454 
Note. A different Species of Action muſt be brought for the Note, 

from what muſt be brought againſt the Bank for the Money. And 

this Man has elected to bring Trover for the Nox itſelf, as Owner 

of the Nor; and not to bring his Action againſt the Bank, for 

the Money. In which Action of Trover, Property can not be proved 

in the Plaintiff: For a Special Proprietor can have no Right againſt 

the TRUE Owner. 


* 


The Caſes that may affect the preſent, are 1 Salt. 126. M. 10 
M. 34. Anonymus, coram Holt, Ch. J. at Ny prius at Guildball, 
There Ld. Ch. J. Holt held “ that the right Owner of a Bank- Bill, 
« who loſt it, might have Trover againſt a Stranger who found it: 
But not againſt the Perſon to whom the Finder transferred it for 
a valuable conſideration, by reafon of the Courſe of Trade which 
creates a Property in the Aſſignee or Bearer.” 1 Ld. Raym. p38. 
* S8. C. In which Caſe, the Note was paid away, in the Courſe of be 3 
Trade: But hi remains in the Man's Hands, and is not + come Tranferree 
into the Courſe of Trade. H. 12 W. 3. B. R. 1 Salk. 283, 284. vox hay 12 
Ford v. Hophins per Holt Ch. J. at Niſi prius at Guildhall. If ct ne Bil 
«© Bank-Notes, Exchequer-Notes, or Million-Lottery Tickets, ar in his own 
the like, are ſtolen or loſt, the Owner has ſuch an Intereſt or e ap ie 
Property in them, as to bring an Action, into WHATSOEVER turned upon 
Hands they are come. Money or Caſh is not to be diſtinguiſhed : his having the 
„But theſe Notes or Bills are diſtinguiſhable, and can NoT be Nala gie a 
«© reckoned as CASH; And they have diſtin Marks and Numbers fideration. \ 
on them.” Therefore the true Owner may ſeize theſe Notes | n, 
wherever he finds them, if not paſſed away, in the Courſe of Trade. p47 6 * 
1 Es | 7 = "WIR. 

I Strange 505. H. 8 G. 1. In Muldleſex, coram Pratt Ch. J. 
Armory v. Delamirie A Chimney-Sweeper's Boy found a Jewel. 
It was ruled “ that the Finder has ſuch a Property as will enable 
him to keep it againſt ALL but the rightful Owner, and, con- 


« ſ{equently, may maintain Trover.“ 


This Note is juſt like any other Piece of Property, UNTIL paſſed 
away in the Courſe of Trade. And here the Detendant ated as 
AGENT tothe TRUE Qunern, oO . 8 


Mr. Villiams contra for the Plaintiff. 


The Hol DER of this Bank-Note, upon a valuable Conſideration, 
has a Right to it, even against the true Owner. 


iſt. The Circulation of theſe Notes veſts a Property in the Holder, 
"who comes to the Poſſeſſion of it, upon a valuable Confideration. 


TY. Ts 


| 
N 
| 
F 
| 
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* 2dly. This is of vaſt Conſequence to Trade and Commerce : And 
they would be * incommoded, if it were otherwiſe. 


2dly. This falls within the Reafon at a Sale in Marker-Overt ; 
and ought to be determined upon the ſame Principle. 5 


F irlt—Le put ein Ce where the Uſage, Courſe, and Con- 
venience of Trade, made the Law: And ſometimes, even againſt 
an Act of Parliament. 3 Keb. 444. Stanley v. Ayles. Per Hale 
Ch. J. at Gur/dhall. 2 Strange 1000. Lumley v. Palmer: Where a 
Parol-Acceptance of a Bill of Exchan ge was Holden ſufficient — 
the Acceptor. 1 Salk, 23. 


Secondly. —This Paper Credit has been always: and with grent 


: Reaſon; favoured and encouraged. 2 Strange 946. FJenys v. Faw- 


ler et al . 


The Vage of theſe Notes is, © that they paſs by Delivery only ; 


* and are conſidered as current Caſh; and the Poss Ess rox always car- 


. ries with it the Property. I Salk, 120. bl. 5.18 in Point. 


A 8 Miſchief ! is rather to be permitted, than a ner 


Inconvenience incurred. And Mr. Finney who was robbed of this 


Note, was guilty of fome Laches i in not ppt. it. 


Upon Sir Richard Lloyd's 3 a Holder of a Note might 
ſuffer the Loſs of it, for want of Title againſt a true Owner; even 
if there was a Chaſm | in the Transfer of it through one ny out of 


5 500 Hands. 


"oP bird bi is to be conſidered | upon the ſane Foot as a Sale 


in Market Query. 


= Dy 713. «A Sale i in Market Overt binds thoſe that had Right. a 


But it is objected bs Sir Richard, « that there is a ſubſtantial 
Fl « Differ ence between a Right to the Note, and a Right to the M- 


* ney.” But I ſay the Right to the Money will attract to it a 


Right to the Paper. Our Right is not by Aſigument; but by Late, 


by the Uſage and Cuſtom of Trade. I do not contend that the 


Rebber, or even the Fiuder of a Note, has a Right to the Note: But 


AFTER Circulation, the Holder upon a valuable Conſideration has 


1 Right. 


We have a | Projer ty in this Note: And DRE 3 the Value 


againſt the WITH-HOLDER of it. It is. not material, what Action 
We could bave brought againſt the Bank. 


EL Then 
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* Then He anſwered Sir Richard Lloyd's Caſes; And agreed that“ 
the true Owner might purſue his Property, where 1t came into the 
Hands of another, WITHOUT a valuable Confideration, or NOT IN 


the Courſe of Trade: Which is all that Ld. Ch. J. Holt ſaid in 
I Salk, 204. 7 


Asto1 Sg cog. He agreed chat the Finder "RR tac Property 
Wnt all Hut the rightful Owner ; NOT agamft HIM. 


Sir Richard Lloyd in Reply 


I agree that the Holder of the Note has a Special Property: But 


it does not follow that he can maintain Tr rover for it, againſt the 


true Owner. 
This is not only without but AGAINST e Conſent of the Owner. 
Suppoſing this Note to be a Sort of mercantile Caſh; yet it has an 


Ear-Mark, by which it may be diſtinguiſhed: Therefore Trover 
will be for it. And fo is the Cate of F ord v. Hophms. 


155 And You may recover a Thing ſtolen from a Merchant, as well 
as a Thing ſtolen from another Man. And this Note is a mere 


Piece of Paper: It may be as well ſtopped, as any other Sort of 


Mercantile Caſh, (as, for Inſtance, a Policy which has been ſtolen. 5 
And this has NOT been paſſed away in Trade: but remains in the 
Hands of the true Owner. And therefore it does not ſignify in 


what Manner they are paſſed away, when they are paſſed away : 

| For this was NoT paſſed away. Here, the true Owner, or his 
Servant (which is the fame Thing,) detains it. And, ſurely, Rob- 

bery does not deve/t the Property. 155 


This! is not like Gods sold! in Market Overt-: Nor does it paſs 


in the Way of a Market Overt; nor is within the Reaſon of a Mar- 
ket Overt. Suppoſe it was a Watch ſtolen : The Owner may ſeize 


It, (though he finds it in a Market Overt,) before it is {old there. 
But there 1s no Market Overt rox \ Bank Notes. 


I deny the Holder's (merely as Holder) having a Right to the 


Note, againſt the TRUE Onerr And I deny that the Poſſe ion 
gives a Right to the Note. ; 


Upon this Argument on Friday laſt, Ld. Mansff ed then ſaid that 
Sir Richard Lloyd had argued it fo ingenioully, that (though he 


had no Doubt about the Matter „) it might be proper to look into 


F. 1358. 


the Caſes he had cited, in Order, to give a properer Anſwer to 


them: 


—_—_—— * 8 
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* them: And therefore the Court deferred giving their Opinion, to 
this Day. But at the ſame Time, Ld. Mansfeld ſaid He would not 
wiſh to have it underſtood in the City, that the Court had any 


Doubt about the Point. 


Lord MAN$SFIELD now delivered the Reſolution of the Court. 


After ſtating the Caſe at large, He declared that at the Trial, He 


had no Sort of Doubt, but that this Action was well brought, and 


would lie againſt the Defendant in the preſent Caſe; upon the gene- 


ral Courſe of Buſineſs, and from the Conſequences to Trade and Com- 


merce: which would be much incommoded by a contrary Deter- 


_ mination. 


It has been very ingeniouſly argued by Sir Richard Lloyd, for the 
Defendant. But the whole Fallacy of the Argument turns upon 
comparing Bank-Notes to what they do act reſemble, and what they 


ought not to be compared to, viz. to Goods, or to Securities, or Do- 
cuments for Debts. , 


| Now they are not Goods, not Securities, nor Documents for 


Debts, nor are fo eſteemed : But are treated as Money, as Caſh, in 
the ordinary Courſe and Tranſaction of Buſineſs, by the general 


| Conſent of Mankind; which gives them the Credit and Currency 


of Money, to ALL Intents and Purpoſes. They are as much Mo- 
ney, as Guineas themſelves are; or any other current Coin, that is 


uſed in common Payments, as Money or Caſh. 


They paſs by a Will, which bequeaths all the Teſtator's Money 


or Caſh; and are never conſidered as Securities for Money, but as 


 * Popham et Money itſelf. Upon Ld. Azeſbury's * Will, goo J. in Bank-Notes 
al. v. Bathurſt was conſidered as Caſh. On Payment of them, whenever a Receipt 
int required, the Receipts are always given as for Money; NoT as 


cery, 5th No- 


vember 1748. for Securities or Notes. 


So, on Bankruptcies, they can not be followed as identical and 


_ diſtinguiſhable from Money : But are always conſidered as Money 5 


or Caſa. 885 


Tis pity that Reporters ſometimes catch at quaint Expreſſions 


that may happen to be dropped at the Bar or Bench; and miſtake 


their Meaning. It has been quaintly ſaid, * that the Reaſon why 
Money can not be followed is, BECAUSE it has 20 Ear Mar: 
But this is NoT rue. The true Reaſon is, upon Account of the 
Currency of it: It can not be recovered after it has paſſed in Cur- 
rency. So, in Caſe of Money ſtolen, the true Owner can not recover 


it, after it has been paid away fairly ard: honeſtly upon a —— 
2 | | | an 
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* and bong fide Conſideration : But before Money has ated l in Cur-* P. 4 158. 
rency, an Action may be brought for the Money itſelf. There was 
a Caſe in 1 G. 1. at the Sittings, Thomas v. Whip before Ld. Mac- 
clesfield: Which was an Action upon Afſumpfit, by an Adminiſtra- 
tor againſt the Defendant, for Money had and received to his Uſe. 
The Defendant was Nurſe to the Inteſtate during his Sickneſs; and, 


being alone, conveyed away the Money. And Ld. Macclesfield 


held that the Action ye.” Now this muſt be eſteemed a Finding, 
at leaſt. | 


Air this to the Caſe of Rent. Note. An Action may lie 
againſt the Finder, tis true; (andi it is not at all denied:) But Nor 

after it has been PAD away IN CURRENCY. And this Point 
has been determined, even in the Infancy of Bank Notes: For 
r Salk. 125. M. 10 W. z at Niſi priue, is in * Point. And Ld. V- ante 45 
Ch J. Holt there ſays that it is © by reaſon of the Courſe of Trade ; 
which creates a Property in the Aſſignee or Bearer.” (And “ the 
3 * Bearer” is a more proper Expreſſion than . nee. * 


Here, an Inn-keeper took it, bond fide, in | his Buſineſs, from a 
Perſon who made the Appearance of a Gentleman. Here is no 
Pretence or Suſpicion of CoLLusIoN with the Robber : For this 
Matter was ſtrictly inquired and examined into at the Trial; and is 
ſo ſtated in the Caſe, that he took it for a full and ak ob: Conft- 
«* deration, in the uſual Courſe of Bufin:ſs.” Indeed if there had 
been any Colluſion, or any Circumſtances of unfair Dealing ; the 
Caſe had been much otherwiſe. If it had been a Note for 1000 I. 
it might have been ſuſpicious: But this was a mal Note, for 21 4. 
IO FS. only: and Money given in Exchange for it. 


Another Caſe cited was alooſe Note ＋ in 1 Ld. Raym. 7 105 ruled + Exrelatione 

by Ld. Ch. J. Holt at Guildhall, in 1698 ; which proves nothing Jammer 
for the Defendant's Sid2 of the Queſtion : But it is exactly agreeable 

to what is laid down by my Ld. Ch. J. Holt, in the Cate I have 

juſt mentioned. The Action did not lie againſt the Aſſignee of the 
Bank-Bill; BECAUSE he had it for valuable Conſideration. 


In that Caſe, he had it from the Perſon who found it : But the 
Action did not lie againſt him, -ecauje he took it in the Courſe of 
Currency ; And therefore it could not be followed in his Hands. It 
never ſhall be followed into the Hands of a Perſon who So, fid: 


took it in the Conſe of Currency, and in the May of bis Buſineſs. 


The Caſe of Ford v. Hophins, was alſo * cited : Which was in. v. ante 454. 


Hil. 12 W. z. coram Holt Ch. ]. at N/i prius, at Guildhall; and was 
an Action of Trover for Million-Lottery Tickets. 


a very cr reef Report of that Caſe: 
£37” 


But this muſt be 
It is . that it can be 


a true 
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P. 459. * true Repreſentation of what Ld. Ch. ]. Holt ſaid. It repreſents 
Him as ſpeaking of Bank-Notes, Exchequer-Notes, and Mhon- 
Lottery Tickets, as LIKE fo each other. Now no two Things can 
be more UXLIKE to each other, than a Lottery-Ticłet, and a Bank- 
Note. Lottery Tickets are identical and ſpecific : Spec fic Action; 
lie for them. They may prove extremely unequal in Value : One 
may be a Prize; another, a Blank. Land is not more ſpecific, 
than Lottery-Tichets are. It is there ſaid, ** That the Delivery of 

„ the Plaintiffs Tickets to the Defcadant, as that Caſe was, was 
% no Change of Property.” And moſt clearly it was No Change of 
the Property : So far, the Caſe is right. But it is here urged as a 
Proof “ that the true Owner may follow a fealen Bank- Note, into 

68 what Hands ſoever it ſhall come.“ 


Now the whole of that Caſe turns' upon the throwing i in Bank- . 
Notes, as being LIKE to Lottery-T ickets. 


But Lord Ch. J. Holt could” never fay 0 That an Action would 

« le againſt the Perſon who, for a valuable Conſi deration, had re- 

« ceived a Bank-Note which had been ſtolen or loſt, and bond fide 

« paid to him; even though the Action was brought by the true 

| Owner : Becauſe he had before determined otherw:/e, but two Years 
| before; and becauſe Bank-Notes a are not like Lottery-Tickets, but 
Money. : 
| 


The Perſon who took down this Caſe, certainly miſunderſtood 
Lord Ch. J. Holt, or miſtook his Reaſons. For this Reaſoning 
| W would prove, (if it was true, as the Reporter repreſents it) that if 
| a Man paid to a Goldſmith 500 J. in | Bank-Notes, the Gold- 


ſmith could never pay them away. 


A Bank Niete is conſtantly and univerſally, both at Home and 
Abroad, treated as Money, as Caſh; and paid and received, as 
» Caf: And it is neceſſary, for the Purpoſes of Commerce, chat 
their C urrency ſhould be ga], ſhed and ſecured.” 
| due, There was a Caſe in the Court of Chancery, * on ſome of Mr. 
11th Decem- Child's Notes, payable to the Perſon to whom they were given, or 
ber 1749- Bearer. The Notes had been loſt or deſtroyed many Years. Mr. 
(Hild was ready to pay them to the Widow and Adminiſtratrix of the 
Perfon to whom they were made payable ; upon her giving Bond, 
with two reſponſible Sureties, (as is the Cuſtom in ſuch Caſes,) to 
indemnify Him againſt the Bearer, if the Notes ſhould ever be de- 
manded. The Adminiſtratrix brought a Bill; which was diſmiſſed, 
becauſe ſhe either could not or would not give the Security required. 
No Diſpute ought to be made with the Bearer of a Caſſ- Note; in 
regard to Coumerce, and for the Sake 0 the Credit ** theſe Notes: 
2 — Though 
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+ Though it may be both reaſonable and cuſſomary, to ſtay the Pay- * P. 20. 
ment, fill Inquiry can be made, Whether the Bearer of the Note 
came by it fairly, or not. 


Lok D MANSFIELD declared that the Court were All of the ſame 
Opinion, for the Plaintiff; And that Mr. Juſt. WiLmoT concurred. 


RuLt—That the Poſtea be delivered to the PLAINTIFF. 


Rex ver/. Dr. Shebbeare Wedneſday, | 
1ſt F . 
H E Doctor was brought up to be bailed : But had not t Bail 
ready. 


Note He was now brought up by Virtue of a Habeas Corpus 
ISSUED by the Ld. Ch. Juſtice in the Vacation, returnable. im- 
T mediate, 1558 Himſelf at his Chambers. 


Upon Dr. Shebbeare I mentioning that He had been informed 
« that, as the Term was begun, it was neceſſary to take out a new 


«© Writ of Habeas Corpus, to bring Him into Court;” And the 
Officers on the Crown-Side having ſaid that zherr Notion of the 
Practice was, That, the Term being begun, the old Writ was ex- 
* "0 pred, and it was neceffary to take out a New One; 


LoRD 8 declared the Court to be unanimouſly of 


Opinion That ſuch Notion was / founded; That a Perſon might 
be brought into Court upon a Habeas Corpus iſſued in the Vacation; 


and that to require a new Writ, would be attended with Delay and 


Expence, without the leaſt Reaſon or Utility. 


Lord MaxsrIrL Þ—lIf you have not Bail, We cannot commit 


you to the ſame Cuſtody you come hither in, (which was that of 
Mr. Carrington, One of the King's Meſſengers;) but muſt commit 
you to our Marſhal: And you will not then be og to ſue out 


your Habeas Corpus again; but may be brought up from the Priſon 


of this Court, by a Rule of Court, whenever you ſhall be prepared 
to give Bail, 


POP RES] the Doctor, being 1 with two Warrants 


under the Hand and Seal of the Secretary of State,“ which ap- * See the 
peared upon the Return to the Habeas Corpus, was 


Charge, poſt 
1 


CommrTED to the Cuſtody of the Marſhal of this CourT. 


Rex 


— — — 


— * — _ — — _—— — — 
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* P. 461. 


Saturday, 4th 
February 


1758. 


* Rex ver/. Inhabitants of Flecknow. 


H. 30 G. 2. No 6. 


HIS was a Cauſe in the Crown- Paper, upon a ſpecial Caſe 
from the Aſſizes in Warwickſhire; upon an Indictment 
againſt the Inhabitants of the Hamlet of Flecknow, for not repairing 


4 Highway, which the Indictment lays, © that THEY ought to 


oy repair. 


The Inhabitants Headed « that One Gerye Watſon ought to re- 


« pair it, by reaſon of his Tenure; so LoxG as the ſame ſhould 


„remain mcloſed, &c. And traverſe that the Defendants, the In- 


habitants, ought to repair it. 


The Replication ſets out an RO of Parliament of I5 G. 2. c. 


(a private Act) * for incloſing and dividing the Common F ields 


called Flecknow, in the County of Warwick, into juſt Allotments 
and Proportions; And alſo the ſeveral Proceedings under it; 


and then traverſes © that the ſaid George Watſon by reaſon of his 
« incloling the ſaid Highway, ought to repair and amend it, as 


* often as there ſhould be Occaſion, whilſt it ſhould remain ſo in- 


e cloſed by him,” modo et forma prout 18 ts by the Plea: 
Et hoc paratus eft ver care. | 


The Rej einer admits the AQ, and the Proceedin gs under + is ind 


George Watjon's Acceptance &c. under them; and alledges that 

George Watſon by reaſon of his incloſing, ought to repair &c: And 

of this they put themſelves upon their Country.—Iflue is taken 
thereon; And a Verdict =o NEG ſubject to the Opinion of this 
Court. 


The Caſe ſtated, by Conſent of Counſel was (in Subſtance) thus 


— The Inhabitants of the Hamlet of Flecknow, BEFORE the making 


the Inclefure by Virtue of the Act of Parliament in the Record men- 


tioned, were ne 70 & aa the Highway 1 in Queſtion. 


The Road in the Pleadings mentioned, was, before the Making 


the ſaid Act of Parliament, an ANCIENT OFEN Road, lying un- in- 


clſed, without Hedge Ditch or Fence; and continued to lie fo 
un-incloſed at the Time of making the ſaid Act of Parliament, and 
until the Incloſure thereof as hereafter mentioned. 


The Commiſſioners apointed by the ſaid Act of Parliament did, 


an Pur ee ft the is Act, hz Bo their Award in Writing, duly award, 


3 Aſcertain 


STILL bound, 


2 
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* aſcertain, ſet out, direct, and appoint * That there ſhould be at * P. 462, 


all Times, for ever, after the new Incloſure by the ſaid Act 
directed to be made, A Public Way or Road, leading from the 
*« Hamlet of Flecknow aforeſaid, to Southam in the ſaid County of 
„ Warwick, and alſo from Southam aforeſaid to Flechnow aforeſaid 


(being the Road in Queſtion,) for Perſons to paſs, either on Foot 


* Horſeback, or with Cattle and Carriages, into over and through 
« the ALLOTMENT of the ſaid George Watſon ; And that the ſame 
«« ſhould be and remain at all Times for ever thereafter, full forty 
*« Feet broad, as the ſame was then admeaſured and ſet out.” And 
the Caſe ſtates that within One Year after making the ſaid Award, 
(that is to ſay, in January 1745,) the ſaid George Watſon incloſed 
his Allctment, purſuant to the ſaid Act of Parliament: And the 
Highway in queſtion lay open and unincloſed on each Side thereof 
as aforeſaid over the Lands Part of the Allotment of the faid George 


Watſon, for the Space of TREE Years next after the Incloſure of 
his faid Allotment ſo by him made as aforeſaid. | f 


The ſaid George Watſon, at the End of the ſaid THREE Years, 
INCLOSED with Hedges Ditches and Fences the ſaid Highway, on 


both Sides thereof, leaving the fame full forty Feet broad between 
the Ditches : And the ſaid Road or Highway remained ſo mcloſed by 
the ſaid George Watſon, during the whole Time mentioned in the 
Indictment. ee e 


The ſaid George Watſon made no Incloſure of the ſaid Highway 


in Queſtion, other than as aforeſaid. 


A Verdict by Conſent was found by the Jury ; Whereby the De- 


| fendants were found guilty: But ſuch Verdict was to be ſubject 
to the Opinion of this Court, upon the whole Caſe, as it appears 


on the Pleadings and on what appeared to be and was the Caſe as 


is before mentioned. And the 


5 QusTION ſubmitted is Whether the Inhabitants of the ſaid Ham- 
let of PFlecknow CONTINUED bound to repair the Highway in the 


ſaid Indictment mentioned, NOTWITHSTANDING the ſaid INC. o- 
SURE by the ſaid George Watſon in manner before ſlated: Or Whe- 
ther, by reaſon of SUCH INCLOSURE, they were DISCHARGED there- 


from, puRING zhe Time in the Indictment ſpecified. 


Serj. Hewett pro Rege, argued That the Inhabitants remained 


It is admitted that this Hamlet of Flechnoto was bound to repair 
before the Act of Parliament. And it does not appear that George 


Watfon is bound by having incloſed, under this Act of Parliament: 


3 For 


| 
: 


| Hilary Term 31 Geo. 2. 


m————— 1 


F. 463. 


* For this is no Incroachment, no Injury to the Public, no Act done 
without Conſent. 


And the Caſes turn upon WANT of /awful Authority. 1 Ro. Abr. 
290. Letter A. p/. 1. Sir Edward Duncombe's Caſe : Outlets are 
Parcel of the Highway, in an open Field. 05:9. Letter B. pl. 1. 
« 'The Subject may go out of the baten Track, when the Way 
« js founderous in an open Field.” Sheppard's Epitome of the Law 
1116. „If a Man incloſe the Highway, and put it within his own 


Ground, the Pariſh is not to repair it; but He muſt repair it 


« himſelf :” 2 Saund. 160. Rex v. Sir Nicholas Stoughton : An En- 


croacher upon the Highway, is obliged to repair, ſo long as the 
©ncroachment continues. She 364. Whoever incloſes Gc. 


ce takes upon him to repair.“ 


But hie Incloſure and Allotment is under an A& of Parliament; 


to which Every Body conſents. And this Act directs public and 
private Highways to be laid out: And it provides © That N Body 


„ ſhall go upon any other Highway.” Therefore the old Right 
to the old Way is at an End, is annihilated: And ſo is the Way 


itſelf, being exchanged for the new One. And this, of Courſe, 
warrants the Incloſure. E bo S, Ol 


But the Act lays no Charge upon the Owner: Therefore George 
Watſon cannot be ſaid to have incloſed any part of the Highway: 
For this Land is allotted to him, as his private Property; And He 
is warranted in making this Incloſure. „ = 


This is juſt like the Caſe of a Writ of Ad quod damnum : It 


7s indeed a Parliamentary Ad quod damnum. It may be even worth 
the Inheritance of the Land, to repair the adjoining Highway. 80 
that this is no? within the PRINCIPLES which oblige Perſons inclo- 
ſing, to repair. And if George Watſon be not obliged to repair this 
Highway, the Inhabitants of F/ec&now are obliged, 


Mr. Caldecott contra for the Defendants. This is an Indict- 
ment againſt the Inhabitants for not repairing : And it only charges 


« that they are bound.” 


"The Plea ſets out by Way of Inducement “ That one George 


« Watſon, by reaſon of his Incloſure, ought to repair:” And then 


_ tenders a "Traverſe ** 7bat the Inhabitants OUGHT NOT to repair.” 


The Replication (inſtead of taking Iſſue upon this Traverſe, ) ſets 
out the Act of Parliament, and then ſets out all the Proceedings 
under it, and the Allotment to George Watſon, and his Acceptance 

thereof, and his Incloſing his Allotment, firſt, and the Road af- 

terwards ; and then takes quite another Traverſe, vis. That He 


3 5 WE « the 
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e the ſaid George e Watſon, 1s not, by his incloſing the Road, 73 F. 464 
I” to repair 1t. h 


Cur We cannot meddle with the Pleadings, now: We are 


upon the Special Caſe. If You have any Objection to the Plea- 
dings, You muſt move in Arreſt of Judgment. 


Mr. Caldecott then proceeded on the Caſe. This was a Road, 


which was always an open and un-incloſed Road, and went over '* 
George Watſon's own Lands. 1 e 


iſt. This i is no Incloſure, WITHIN: 15 At. 


2d. If it was, Yet the Act does not take away the legal Conſequence 
of Incloſure. 


PFPirſt— This was an old open at-incloſed Road, over this George 
 Watfon's own Lands. And the Act does not give any Authority to 
incloſe it; nor could intend any ſuch Thing. And it is much bet- 

ter for the public, that it ſhould be open and un-incloſed, than 


that it ſhould be incloſed. If He will incloſe it, He ought to re- 
pair it. OS Rs SD 


It is here ſtated that he did incloſe his Allotment within two Vears 
(che Time limited for ſo doing:) But that he did not incloſe this 
Road, till TREE Years after No Commiſſioner's Award. There- 


fore it is not an Incloſure under this Act: Conſequently, he 15 Hable 
to rep: 


I agree that if a Man incloſes on both Sides of a Road, he ſhall 
repair the Whole: And if &c. And if Sc. [See Hawkrns, as below. * 
There is a great deal on this Subject in 1 Hal. P. C. 202. Lib. 

I. c. 76. § 6, 7. And Jagree that a Man is bound to repair, 0 


longer than WHILST He continues his Incloſure: 80 chat if he opens 
his Incloſure, he will be diſcharged. 


— 


As to an Ad aued damnum— It makes the old Read to become 
private Property : And there . to be a Grant from the Crown. 


But this Act of Parliament has 10 direlted an Inclyſure of the 


Road in Queſtion : Neither does the Award of the Commiſſioners di- : 


rect it. Therefore George Watſon is in this obliged to repair; 
And the Inhabitants are not obliged. 


Lord MANsFIELD Ropped Mr. Serjeant Hewitt from replying : 
For this Caſe was too Plain, He faid, to need a Reply, 


In 
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* P. 465. * An Owner of Land over which there is an open Road, may i in- 
cloſe it, by his own Authority; or alter it, under a proper Autho- 
rity, and by a legal Courſe. 1ſt. He may inclaſe it, by his own 
Authority: But then it muſt be upon ] Conditions — One, that 
« he ig obliged to repair it, TILL he throws up the Incloſure ;” the 
Other that he leave ſufficient Space and Room for the Road.” 
2dly. The Other Act, viz. Altering or changing the Road by a 
egal Courſe, is by a Writ of Ad quod Damnum : where the Appli- 
cation is to be made by the Owner of the Lands; and a Licence 
given by the King, upon a Finding by a Jury. But in this /azter 
Caſe, the Owner of the Land, is ot obliged to repair the new [| 
Road; wn/eſs the Jury impoſe ſuch a Condition upon him: For if 
they do not, the Repair of the Road ſtands juſt as it did before: 
even though it was at firſt open, and ſhould be directed by the Jury | 
- be incloſed. 


And this Caſe is like a Writ of Ad quod damnum ; nd; not only 
fo, but even more than a Writ of Ad quod damnum. For here, the 
| . 8 Act veſts a Power in the Commiſſioners, to ſet out new Roads, by 
| their Award. Therefore there is an End of the old Road, as an 
| old Road. And the Commiſſioners here made their Award: In 
which they deſcribe the future Road, and direct it to be 40 F ect 
broad, as it was then admeaſured. 


And theſe Common F ields were not deſigned to continue open 
| Fields, as they were before: but the Intent of the Act of Parliament 
was that they might be incloſed. And the Act fays nothing about 

the Expence of repairing the Road. Therefore the Repair _y 
fands as it did W s and was certainly meant fo to do. 


i Ana every Man had Right to incloſe, whoſe Lands adjoin to "A 
1 „„ Road, But if the Perſon to whom the Allotment was made 
fs near the Highway, was to be obliged to repair, it might have made 
a vaſt Difference in the Value of the Lands reſpectively allotted to 
each Perſon: For one Perſon's Allotment might perhaps run along 
very far, by the Side of the Highway; and another Perſon's Al- 
lotment not he at all near it, And yet there is no Proviſion for any 
ſuch Caſe. ) 


r re Seen ben ie — ets on I ec 


Thareligs this George Watſon 18 not, upon the Facts here ſtated 
to Us, obliged to repair, by Reaſon of his having zncloſed an open 
| Road: Nor indeed zs it an open Road, under the Circumſtances of 

this Caſe. + 


— — — = 
— =o xs — 7-e- — — 
— - . ˙ ———ꝛ—ꝛ—- — — 


The Pariſh were bound to repair, before the Act; And this Road 
happens too to be the ſame identical Road, that was the Road be- 
fore 
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he has ſo volunza! 1% incloled. - He ene Hm Gy, 


that it might be very properly called a Parliamentamy Ad quod dam- 


Nun. 
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3 fore the Act. And the Act of Parliament ze ver deſigned to alter * P. 466, 

the Charge and Obligation of repairing the Roads over theſe Fields 

which were intended to be incloſed by virtue of it: Nor is'this In- 2 
cloſure thus made under this Act, ſuch an Incloſure as comes within | Poe Aer, Pa, 
the Meaning of the Law, which obliges the Perſon incloting a 25 


, . Ae. 
Road voluntarily and of his own Head, to repair the Road which | em 4 42/24 4 


e - 4 - 


Mr. Juſt. DENIsON concurred : And Ie thought this Caſe was 
very properly compared to the Caſe of an Ad qued dannum; and 


And He was very clear that the Hamlet were bound to repair, uſt 
as they wer? before: And that 707 Incloſure was Not ſuch an In- 


cloſure as the Caſes cited intend. 


Mr. Juſt. FosTrr likewiſe concurred. And He thought the 


A intended to give the Perſon to whom an Allotment adjoining 


to the Road, ſhould be made, Power to incloſe : Or otherwiſe he 


might be a very great Sufferer by ſuch Allotment. And He was 


extremely clear that the Hamlet remained bound to repair the Road, 
juſt as much as ey were bound to repair before the pO OG 


Mr. Juſt. WILMor concurred too, Re And the rather, for 


that if it was not ſo, the Allotment might prove what the Civil 


Law terms a damnoſa Heareditas. And the Allotments to the dif- 


ferent Perſons might be of extreme different Valucs, | according as 


2 lay near to, or far from the Road. 


Upon Fr the Circumſtances of the Caſe, He was clear that the 


_ Hamlet remained liable, in the fame Manner as they were betore the 


Act. 
gra unanimouſly 
RuLE for the Poſtea to be delivered to the Proſecutor 


Turner ven. Turner. 


HE Couk v (Mr. Juſt. 3 * gone) were unani- 
mous, that a Perſon vor uN T ARILY iuliſting HIMSELF, was 


'NoT privileged from Arreſts, within the Ac of laſt Seſſions 


(30 G. 2. c. 8.) © for the ſpeedy and effectual Recruting of his 


_« Majeſty's Land-Forces and Marines:“ For that the Act was only 


meant to e SUCH Perſons from Arreſts, as were, under 
that Act, * COMPELLED againſt their Wills, to ſerve as Soldiers, 


41k Section zoth, pa. 217, 218. 5 
5 3 Sir 


» 
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— 


P. 467. * Sir Edward Worſcley & al. Aſſignees of Richard Slader, 
e 70h 2 Bankrupt, ver/; Demattos and Slader. 


— 


- rr 


February 
1758. 


T — — — 


HE preſent Queſtion came before this Court, after a Trial at 

Law before Lord Mansfield, upon a feigned Iſſue out of the 

Court of Chancery, to try, Whether one Richard Slader, a Trader, 

was a Bankrupt; And (2dly.) F he was a Bankrupt, then Upor 

WHAT PARTICULAR Day he became ſo: And hat particular Day 
on which he ſhould be found to have become a Bankrupt, was to be 


| — upon the Poſtea. 


| It was ſoon agreed, as to the firſt Point, * That he certainly did 
| e become a Bankrupt,” by an undoubted clear Act of nee 
1 committed on the thirteenth of November 17 56. 


| But, upon the ſecond Point, as to the Time when he FIRST be- 
| came a Bankrupt, It was inſiſted, on Behalf of the Plaintiffs, That 
he became a Bankrupt anterior to that 13th of November, vis. upon 
the 23d of Oclober; namely, by the very executing the Deed in 
queſtion, which bore the latter Date. For they alledged this Deed 


| N to be fraudulent; and the Executing it, to be ipſo facto an Att of 

| | V. 4. 2. of Bankruptcy, within the Statute of 1 Fac. I. c. 15; * which Statute 
q that Act. exprefsly makes any fraudulent Grant or Conveyance of the Trader's 
' 9 5 T Goods, whereby his Creditors may be defeated or delayed 
\ ” of their juſt 8 a a ſpec ic Ad of Bankruptcy. 


1 . the Deed was fr audulent, widas the true 3 and Meaning 
of the Statute, IIe certainly committed an Act of Bankruptcy on 
the 23d of October: If it was not, He did not commit any Act of 


| Oe, = Bankruptcy till the [3th of November. 
| „ 0 The Jury found Him @ Bankrupt, 
| „„ And, by Conſent, the following Order was made at Ny prius ; 5 


wv/2. That either Party be at Liberty to move the Court. And if 


| | the Court ſhall, upon ſuch Motion, be of Opinion © That the 
= 2 46. Need of 23d of October 1756, is, under All the Circumſtances, 
i | 5 CL fraudulent; and the Execution of it by Richard Slader, an Aft of 

| 8 Lankruptcy,” — Then the Poftea ſhall be marked on the Back there- 


of, © hat the ſaid R. S. became a Bankrupt on the ſaid 23d of -- 
Oclober 1750: But if the faid Court ſhall be of Opinion 
« That the Execution of the ſaid Deed, under all the Circum- 
e ſtances, by the ſaid R. S. be „ot an Act of Bankruptcy, 
Then the ſaid Pojtea thall be marked on the Back, That the {aid 


« R. &. became a Bankrupt on the 13th Day of November.” . 7 


_ Hilary Term 31 Geo. 3 


* The Form of the Rule, under which it came before the Court * P. 468. 


was thus“ It is ordered that the Plaintiffs ſhew Cauſe why the 
“ Poſtea in this Cauſe ſhould not be indorſed, that Richard Slader 
« became a Bankrupt on the Fhirteentb Day of November 17 * 


Lord MANSFIELD firſt repeated the whole Evidence very par- 
ticularly and minutely : Which, after the Counſel had done, was 


reſolved, by the Opinion of the whole Court, into the following 
Caſe ; vis. 


Yer Davis, an A gent of Tſaac de Mattos, knowing Slader to 
be indebted, and that he could not carry on his Trade, unleſs ſome 
body in London, in the Nature of a Banker, would pay his Draughts, 


negotiaed (in the Month of July 1756,) an Agreement between 


the ſaid I/aac de Mattos and Richard Slader, © that de Mattos l 


e Slader's Draughts, upon having Security.“ 


The Nature of the Security, and the Terms of the 8 
appear only by the Deed of the 23d of October; prepared, and pro- 


cured to be executed, by James Davis and James W. bitebead, Both 
of them Agents of Iſaac ae Mattos. 


The Deep in Queſtion bears Date the FEY of October 17 563 
and recites S/ader's Title to the Mill and Premiſſes; and alſo his 


being concerned in and carrying on divers Branches of Merchan- 


dize and other Buſineſs ; and his having frequent Occaſion to draw 


and remit Sums of! Money from and to London ; and his having 


requeſted 1/aac de Mattos to be his Agent or Banker there; And 


that in order to indemnify him for ſo doing, Slader had agreed to 


transfer andaflign All his Eſtate and Intereſt in the Premiſſes afore- 
mentionted in the ſaid Indentures, and alſo ALL his Stoch uſed and 
employed i in the Trades of Brewing and Making Malt, and in the 


Buſineſs of a Corn-Factor and Miller, to the ſaid Iſaac de Mattos 


his Executors Adminiſtrators and Afligns, for that Purpoſe : And 


then the Deed imports that for the Purpoſes aforeſaid, and in part 


of Performance of the ſaid Agreement, and in Conſideration of T4 
He the faid Slader Grants Aſſigns, Cc, his ſaid Meſſuage, Corn 
Water-Mill, and divers other Things (ſubject to a Mortgage then 


ſubſiſting, on part thereof.) And further, in full Performance of the 
ſaid Agreement, and for the Conſiderations aforeſaid, He grants &c, 
ALL 5 Stoch, Utenſils, and other Thinss, uſed in his Trades of 
Brewing and Malting, and of a Corn- facdor and Miller; conſiſting 
of Coppers, Tuns, Backs, Coolers, Pumps, Ciſterns, eee and 
other Implements; And ALSO ALL his changeable Stock conſiſtin 


g 
of Debts, Horſes, Carts, Caſks, Hops, Bear, Ale, Wheat, Barley, 


Malt, Coals, Wood, and ALL OTHER G99 and Commodities be- 


Jonging Xs 


— Sd, + — 
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” J. 469. * longing employed or made uſe of, in the ſaid ſeveral Trades or any 


of them; And all his Eſtate, Right, Title, Intereſt, Property, 
Claim, and Demand whatſoever thereto, and to every or any Part 
thereof; to the ſaid Iſaac de Mattos, his Executors &c. Defeazanced 
however, on his the ſaid SJader's paying and making good to the 


. faid Iſaac de Mattos All the Sums of Money which he ſhould ad- 


vance and pay on any Note Draught Bill or other Writing of the 
faid Slader; and on his indemnifying de Mattos againſt the ſame, 
and all Matters any ways touching or concerning the ſaid Agency, 


This Deed further contains the Common Cournants:; And there 
is a W indorſed for the 55. Conſideration- Money. 


In it is alſo A Covenant that i in Caſe of Breach of or Falloe in 
the Conditions Cc, or any Part thereof, then and from thenceforth, 


it ſhould be lawful for the faid Jſaac de Mattos his Executors Gc, 
to ENTER, POSSESS and ENJOY the ſaid Land and Premiſſes &c ; 


And ALso to take to his and their own Uſe and Ules, abſolutely, 


All and ſingular the Premiſſes laſt before- mentioned, VIZ, the 


N Se. 


Upon the 8th of Other, Richard Slader drew a Bill upon 72 


de Mattos, by Authority from him. for 200 /. But, to give it Cre- 
dit, It was made TRI | to the ſaid James Davis, and indorſed 


| by him. 


Upon the 240 of Oaer, Richard Slader drew anther Bill upon 


Thi de Mattos, by Authority from him: But, to give it Credit, 
It was made payable to the laid Janes Whitehead, and indorſed 
by him. 


Thaac de Maroc Reg”, perſonally new that the Affairs of Richard ; 


lader were in Confuſion ; and hired Samuel Sills, whom He ſent 


down in the Month of Ocfober, to be Book- - keeper to this Richard 
Slager. Sills accordingly went; and had examined all Slader” 8 Ac- 


counts and Affairs, by the 20 of Oclober. 


The Deed, (which had been a 5 Time pr eparing,) 


was executed on the 2 zd of October; and is ⁊ꝛvitneſſed by the taid 


Jani N,. bitebead, Fames Davis and Samuel S1H1s. 


The Bankrupt continued in Poſeſſin of every Thing conveyed by 


the ſaid Deed. And James Davis took Occaſion to tell the C re 
ditors of Richard Slader, © that the ſaid S lader would do very 7 oel; 
that he had recommended him to two good Men;“ and“ that 
„ Slad:'r had given a Mortgage of the Mill, and other Legſe— - hold 
„ Premiſſes:“ But James Davic concealed and did not mention Sa- 
der 8 having affigned his GENERAL Effects. - 


1 . _. Upon 


— 
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* Upon the 11th of 88 Slader told Davis and Sills, both * P. 470. 


together, that he could not ſtand; and conſulted them what to 
do: The Reſult of which Conſultation was, — That Sz lle, by Or- 
der of Slader, the ſame Day, gave Poſſeſſion 10 Davis, as Agent of 
de Mattos, who immediately ſet out for London. The next Day, 

(the 12th of November,) Slader ordered S's to deny him: On the 
13th Sill did deny him accordingly ; and told the Reaſon, © that 
« it was 70 commit an Act of Bankruptcy.” 


Slader had nothing of Value, buf what was comprized in the Deed 
of the 23d of October: And he traded as a Brewer, Maltſter, Corn- 
factor, and Miller; but carried on 70 other Trade. = 


After the 13th of November, Iſaac de Mattos 


paid the ſaid two 
Draughts indorſed by Davis and Whitehead. N 


After Ld. Mansfield had reported the Evidence, the Counſel for 
the Plaintiffs proceeded to ſhew Cauſe: And they urged the Deed 


to be merely colourable, and fo fraudulent as to conſtitute, in itſelf, 


an Act of Bankruptcy ; being to the Intent to defeat and delay his 
Creditors, or whereby they MIGHT be DEFEATED o DELAYED. 


They cited 3 Co. 80. Twine's Caſe, and the Rules and Reſolu- 
tions contained in 
within it. 


: They alſo cited 13 Eliæ. c. 7. and 1 Fac. c 1 6.4. 2: which 


goes further than 13 Eliz. Likewiſe 2 Inft. 110. on the Statute of 


Marlebridge. 6 Rep. 76. Curſon's Caſe S. P. Moore 193. Ld. 


Paget's Caſe, upon the Statute of Fugitives beyond Seas made Anno 


13 Eliz. (In which, they obſerved that 13 Elix. c. 3. is in Raſlal, 

and not elſewhere.) S4 288. Tucker v. Coſh. 2 Peere Wms. 427. 
Small v. Oudley et al. Where a Goldſmith aſſigned ; of his Stock in 

the Vine Trade; And it was holde 

been of ALL his Goods, &c. 


1 Alſo Lucae's Rep. 489. Dr. Goodſellow's Caſe; and Ryal v. Roli 
in Cane, 27th January 0. Es 


And they obſerved that here was no Poſſfon altered; no Ei- 


mate or Account taken of the Stock &c; nor any Con/id:ration paid. 


The Counſel for the Defendants inſiſted, that even Ir 77 was 
granted that this Deed was fraudulent, As again/? Creditors or Pur- 


chaſers, yet it would Nor be an Acr or BAnKRuPTcy : For- v. 1;Fliz. 


it, and urged that the preſent Caſe was fully 


n good: But contra, if it had 


— 


the * Act has a Proviſo to except Deeds made bond fide and upon © 7+ Kult. 


_ good Conſideration. 


7 2 Re This | 
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* P. 471. * This Deed was made bond ſide, and upon good Conſideration. It 
| was made by Mr. Slader, a Trader in the Country, to ſecure Mr. 
De Mattos, who agreed to become his Banker or Agent in London; 
and to permit S/ader from the Country, to draw upon him in 
Town: And the only INTENT of it was to indemnify De Mattos 
againſt Slader's OveR-drawing. Unwin v. Oliver, in Canc. Tr. 
12 G. 2. was a like Caſe, determined by the Lord Chancellor. And 
this Tranſaction tended to enable the Country Trader the better to 
carry on his Trade; and was far from being intended to deceive his 
Creditors, e 


| 
1 It muſt be agreed, that this Deed of Aſſignment includes Goods 
| , and unten/ils, as well as the Houſe and Mill &c; And that there was 
| No previous Appraiſement. But that was quite unneceſſary: Be- 
| | | cauſe it could not be then known how much Money was to be ſe- 
| | VVV : e 
| 


As to the Owner's continuing in Poſſeſſion. —The Caſe of Meggort 
v. Mills, 1 Ld. Raym. 286. B. R. 1697. was fo; and yet not frau- 
dulent. Precedents in Chancery 285. Bucknall et al v. Roiſton was 
the like. And in the Nature of the Thing, Poſſeſſion could not 
be delivered in the preſent Caſe; becauſe the Debt to be ſecured 
was future and uncertain. So that this Continuing in Poſſeſſion was 
wo mala Fides, no Badge or Evidence of Fraud: Becauſe it did not 
give the Owner a falſe and fallacious Credit. Neither was it ſecret ; 
but notorious: And it was NoT a Intent to defeat and delay his 
Creditors; but to their Benefit, and calculated to ſupport Slader's 
Credit, and to enable him to pay his Creditors. . 


—— —-— ʃ̃ ——— — —— — ——— 
— . —— — 


— 
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The GENERALITY of a Deed is zor always and neceſſarily an 
Evidence of Fraud: For unleſs there be a Truſt, either expreſſed or 

implied, there is no Fraud: And here is no Truſt, either expreſſed 
or implied: Nor could De Mattos recover more than was fairly 

e e be e 9 e Es 


The Caſe of Ryal v. Rowls was rightly. determined, “ that a Se- 
curity may be loſt, by ſuffering a Continuance in Poſlefſion.” 

But it does not follow that our Continuance in Poſſeſſion conſtituted 
an At of BANKRUPTCY. Here was neither Impoſition nor Col- 

luſion: It is only a Mortgage of his Perſonal Property, and for a 
fair Conſideration. SEE 3 28 


To prove it NoT to be an A& of Bankruptcy, they cited ſeveral 
"Caſes. In the Caſe of De Go/s v. Ward, in 1739. the quo animo 
was indeed clear and plain. The next Caſe where a Deed was con- 


Hdered as an Act of Bankruptcy, was A/fbley's Caſe : But that was 


"allo. 
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*alfo quite clear: So again, in Mackrel!'s Caſe, lately: Where it“ P. 472 


was indeed given up. But there is nothing IN TEN T TON ALLY 2, 
in the preſent Cale. 


If this mere Giving Security to indemnify his Banker was an Act 
of Bankruptcy, ft could NeveR afterwards BE PURGED : Which 
would be a great Inconvenience to Trade; becauſe it is a common 
Caſe. And this Man gave it to his /ormer Banker, as well as ta 


De Mattos. 


It is no Act of Bankruptcy, unleſs the Deed be FRAUDULENT, 
as well as intended to give unjuſt Preference to one Creditor before 


Another. And there 1s no Pretence, in the preſent Caſe, that any 


bad Uſe has been made of this Deed. 


The 5th Clauſe in 1 Fac. I. c. 15. would be nugatory y, if the - 
ſecond was to be underſtood to make the Executing ſuch a Deed 


as this, an po. facto Act of Bankruptcy. It was only a contingent 


and collateral Security, depending upon, future Events and Circum- 
ſtances : And therefore there could not, in the Nature of the Thing, 
be either Delivery of immediate Poſſeſſion, or any particular Conſidera- 


tion- Money expreſſed. And De Matlo's being 7 able to be damnified 


was, of itfelf alone, a good Conſideration. 


2 Caſe of Unwin v. Oliver, P. 12 G. 2. in Canc. was this: 5 
Unwin, being appointed Receiver by that Court, and thereupon 


obliged to give Security, aſſigns his Debts, as a Security (amongſt 


other Things) to the Perſons who were bound for him in a Recog- 
nizance upon that Occaſion : And afterwards he became Bank- 


5 | rupt. This A} gnment of his Debts was holden on” 


8 3 18 conſidered by 1 the Acts of Parliament, as a Cam, 
The Deſcription of an Act of Bankruptcy, or of Perſon's becoming 
Bankrupt, muſt be therefore taken ftriftly: And the Acts that con- 
ſtitute Bankruptcy muſt be done 77h Intent to defraud or delay 


Creditors. 


Put the Caſe of an Officer in the an Revenue appointing a Trader 
his Deputy ; And,, for his Indemnity, 7aking from ſuch Deputy, 


ſuch a Deed as this is: Would the Executing it make the Trader a 


Bankrupt ? 


The Act of 21 Fac. 1. c. 19 8 107 11. takes Care of any In- 


convenience to the Creditors, Sia from the Trader's continuing 


in Poſſeſſion. But ſuch Aſſignments have zever been conſidered 
as conſtituting an Act of Bankruptcy. Smell v. Oudley, 2 Peere Wms. 


47 Jacob v. Shepherd, there cited, Ryal v. Rawls, in Canc. 


27 2 


tt. ed... 
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*P, 473.27 Janunry 1749: Which was an Aſſignment by Harveſt the Bank- 
rupt, of all his Goods Utenſils &c. and was made liable to future 
Monies to be advanced. 


The Counſel for the Plaintiffs in Reply, urged the Inconvenience 
that muſt ariſe to Trade, from ſuch General Aſſignments of All a 
Trader's Effects in Trade, un-valued and u7-appraiſed ; in Order 
to ſecure eventual Debts, not exiſting at the Time of executing the 
| Deed: And inſiſted that 1. Fac. 1. c. 15. § 2. * makes _ 
ts Atts of Bankruptcy. 


ere is 10 Cabal of any Money paid, or any Debt really 
contracted. Nor was any Money afterwards advanced upon this 
Deed. And for what was then owing to Mr. De Mattos, he had at 
that Time a Warrant of Attorney, to confeſs and enter up a Judg- 
ment: Though it was afterwards deſtroyed, when he actually took 
Poſſeſſion under the Deed now in — 
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And indeed - 1 there HAD Ry a real Debt ſubſiſting, Yet thic 
had been an wndue Preference, within the Act. But as it was not 


ſo, nor any thing done in ns Ms of this Deed, it is merely 
Huudulent. | 


None of the Caſes, on either Side, are in Point. 


In "ED 8. Caſe, there was a . Confideration: 8 Fot an Eni is 


a 3 Conſideration. And the Caſe goes no further than to prove 
1 that it is ſo. 


But of moveable . Poſſſtn ought to be 1 and 
: attually given: And of immoveable or remote Chattels, Poſſeſſion 


af every Tit/e to it, and every Thing that can in the nature of the 
5 Thing, be done towards it. - 


' Whereas . was uo 3 to take Poſſeſſion ; FI the Man 


was determinately going to become Bankrupt, by 2 plain indiſpu- = 
table Act, on the 11th of November. 


Therefore this G. nal Provifion for one e particular Creditor, in- 
Du, plied a ſecret Truſt or conciliating Favour : Which is a Badge of 
Fraud and Collufiun. And no Argument can be drawn from Mort- 
_ gages of Land, (where it is the zſual Method for the Mortgagor 
to remain in Poſſeſſion) to the keeping Poſſeſſion of Goods aſſigned 2 
over. And if this had been an honeſt Tranſaction, there would 2 
have been an Appraiſement and a Scbe dule ; and it would not have i 
been left Tb at * 


2. 


* 4 — _— _ — — 
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* As to it's not being to be afterwards purged — That does not « p. 474. 
alter the Caſe at all: For no Act of Bankruptcy can be purged, 
but by obtaining a Certificate. N i 


As to 21 Jac. 1. c. 19. F 11. Continuing in Poſſeſſion was always 
looked upon as an Evidence of Fraud: That Law is only declara- 
trve of what was the Law before. 


The Caſes cited of Ward, Aſpley, and Macrell, prove Nothing 
againſt Us, at all. 9 


Lord MANSFIELD ſaid The Court would conſider it, both“ 

upon the particular Circumſtances, and upon the general Prin- 
| ciples: And it would be proper to conſider the Subject, with 
3 regard to Traders in general, under 13 Elis. c. 7. as well as 
= to Traders becoming Bankrupts. And They would give No- 
I tice when they were ready to declare their Opinion. 


ot”! 
08 


: Loxp MANSFIELD now delivered the Opinion of the Court. 


The Queſtion is, Whether upon all the above Circumſtances, 
Slader became a Bankrupt on the 23d of October, or on the 13th 
of November. — And the Poſtea is to be indorſed, as to the Time 
of Slader's becoming Bankrupt, according to the Opinion of the 
Court. 85 | N 


All the Acts concerning Bankrupts are to be taken together, as 
making One Syſtem of Law: They are All to be conſtrued favour- 
ably for Creditors, and to ſuppreſs Fraud. = 


Whether a Tranſaction be fair, or fraudulent,” is often a 
Queſtion of * Law: It is the Judgment of Law, upon Facts and In- 


| * Vide ante 
tents. | | 


397. accord. 


The Indemnity, which is the Conſideration of the Deed in Queſ- 
tion, I allow to be a good, valuable, and true Conſideration : And 
I allow this Deed to be a valid Tranſaction, as between the Par- 
N !!!.. 8 5 


But valid Tranſactions, as between the Parties, may be fraudulent 
by Reaſon of Covin, Colluſion, or confederacy to injure a third 
Perſon : For Inſftance—A. buys an Eſtate from H. and forgets to 
_ regiſter his Purchaſe Deeds: If C. with expreſs or implied Notice 
of this, buys the Eſtate for a full Price, and gets his Deeds regi- 
ſtered; This is fraudulent, becauſe he aſſiſts B. to injure A. Or, 
If a Man knowing that a Creditor has obtained a Judgment againit 
his Debtor, buys the Debtor's Goods, for a full Price, to enable 


6 A him 


_ a * r 
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Fee — 
P. 47 6: * *him to defeat the Creditor's Execution : It is fraudulent. Again, 


If a Man, knowing © that an Executor is waſting and turning the 
8 Teſtator s Eſtate into Money, the more eaſily to run away with 
v0.40; - buys from the Executor, with that View, though for a full 
Price ; It 1s fraudulent. | 


| Marriage-Brocage Bonds, fecret Atevihientd, different from the 
open Treaty of Marriage, and many other Caſes that might be put, 
though for a true and valuable Conſideration, as between the Par- 
tres, are fraudulent, by Reaſon of Deceit or muy: conſequentially 
brought upon third Perſons. 


* z Co. 80.b. * Twyne's Caſe, even in a Criminal Proſecution was of this 
1 Sort: The Conſideration of the Sale was more than ſuthcient, and 
undoubtedly true. 


1 Whether this Deed be of thatSort, win depend upon the whole 
| Furpoſe of 1 it. 


As to All, except the Leaſchold, It could not have the Effect 
of a Conveyance, if De Mattos permitted Slader | to continue in Pg 


"A [Ion 


By the expreſs Tenor of the Deed, Shader was to have th abſo- 
jute Order and Diſpoſition as before. In Fact, he was permitted 
to continue in Poſſeſſion, and af as Owner. They who dealt with 
him, truſted to his viſible Trade and Stock. They truſted to the 
Bankrupt-Law that he could neither have ſold or mortgaged ; 
and, in Caſe of a Misfortune, that his Effects mult be equally di- 
ſtributed. Ae were impoſed upon by Ja Appearances. 


— 
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To deceive the more, ade a fictitious Show of Credit, the Bills 
' drawn upon De Mattos were made payable to and indorſed by his 
oN Agents.  Dawis, One of his Agents, expreſsly told the Cre- 
ditors, That S/ader would do very well; That Two good Men, 
upon Security of the Leaſehold, would pay his Draughts:“ But 
conceal d that he had mor tgaged any 1 elſe. 


A falſe Show, by Colluſion, to deceive third Perſons; Is generally 
connected with a ſecret Confidence. So here, the Truſt put in S/a- 
dr manifeſtly was, That when he could ſtand no longer, he ſhould 

give Notice to De Mattes or his Agents, deliver Poſſeſſion, nd hen 
commit a poſitive Act of Bankruptcy. 5 
From the Nature of the Fund, Poſſeſſion never could be meant 
to be taken, but as the immediate Fore-runner of a Commiſſion of 
Bankruptcy. He could not ſtand a Moment, after his whole 
HE EN Ts 5 Trade 
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him. 


To watch Slader, De Mattos put Sills about him, as his Book- 
keeper. Agreeably to the Confidence put in him, when Slader ſaw 
he coult ſtand no longer, He acquainted $:/'s and Davis the 
Agent of De Mattos, with it; and by their Advice, firſt gave an 
Order to deliver Poſſeſſion, as then to be denied. This ſhews, to 
a Demonſtration, that they were All aware that Poſſef/ion was neceſ- 
ſary; and intended from the firſt, by a formal Delivery of Poſſeſſion, 


* Trade, fixed and fluQuating Stock, and Credits were taken from * P. 476. 


when he was determined to break, to evade the * Clauſe in 21 Fac. g 11, 


1. c. 19. For the Meaſure was inſtantly taken, without any New 
Advice, 


I will conſider this Tranſaction more particularly, in two great 
Views: 


I. In Reſpect of the End; 
2dly. In Reſpect of the Means. 


As to the firſt—The End propoſed by the ſecret Truſt was, that 
in Caſe S/ad:r ſhould become Bankrupt, his whole Eſtate ſhould 
firſt be veſted in De Mattos, for Payment of what was juſtly due 
to him. The Preference aimed at was > fraudulent and unlawful. 


Suppoſe, after the Conſultation on the 11th of November, this 

| Deed had been prepared and executed, accompanied with ſuch for- 

mal Delivery of Poſſeſſion : We are of Opinion, that it would have 
been fraudulent, and an Act of Bankr uptcy. 


Such Preference 1s a Fraud upon the whole Bankrupt ! Law, and 
would defeat the two main Objects it has in View; to wit, the 


Management of the Bankrupt's Eſtate ; and an equal D. Mribution 
among his Creditors. 


The 33 gives the 8 to Perſons Fe Wy the Cre- 


editors, under the Direction of Commiſſioners, and the Control of 
the Great Seal. 


{Pats if a Bankrupt may convey all to a favourite and friendly 
Creditor, juſt before he orders himſelf to be denied ; The whole 
Power of ſelling his Effects, calling in his Debts, and f etling his 
Accounts, mult be in ſuch Single and particuler Creditor : He muſt 


have a — even to the Cuſtody of the Books and Papers. 
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_ ecution, theſe All equally gave a perſon 
and truſted Him to manage his Effects. 


+5 TH. 
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P. 47. An equal Diſtribution among Creditors who equally gave a ge- 
neral perſonal Credit to the Bankrupt, is anxiouſly provided for, 
ever ſince the Act of 21 Ja. 1. c. 19. 


It was thought miſchievous, to ſuffer Priorities to be gained by 


ſecret Liens; as * by Judgment, Statute, Recognizance, Bond, Spe- 


cialties, Attachments by Cuſtom in London or elſewhere, Aſſign— 
ment of Debt to the + King's Debtor. Unleſs they took out Ex- 


al Credit to the Bankrupt, 


Conveyances of perſonal Chattels by way of Security, where Po,. 


*$1l ſeſſion was left * with the Bankrupt, fell within the ſame Reaſon. 


| LaxD is held, without Perception of the Profits, by the TI TL. 


But there is zo Hold of Goops, which the Mortgagor is allowed 


to poſſeſs and diſpoſe of. Therefore by a 


+ Clauſe in the fame 


Act, any Priority by ſuch ſecret Lien is alſo taken away; and, as 


| ſuch Mortgagee equally 


the other Creditors. 


* Gayner, 
Bankrupt. 

Ex parte 
Foord and 


others. 


+ ziſt July 


1755. 


gives a general Credit, He is levelled with 


But, if a Bankrupt may, juſt before he orders himſelf to be de- 
nied, convey All, to pay the Debts of Favourites; the worſt and 


the moſt dangerous Priority would prevail, depending merely upon 


the unjuſt or corrupt Partiality of the Bankrupt. 


A Caſe lately happened, where a Conveyance calculated to 


poſtpone one Creditor to the reſt, was held an Act of Bankruptcy. 


It came on before Ld. Hardwicke, the late Ld. Chancellor, at 
Lincoln -Iun Hall, + One Gayner, a Trader, had made an Aſſign- 


ment on the 7th of June 1755, of all his Effects, Goods, Stock 


in Trade, and Book-Debts, (Except Houſehold Goods, Watches, 
Plate, Bills of Exchange, Inland Bills, Promiſſory Notes, and Caſh 
then by him,) to Truſtees, in Truſt to pay themſelves and all the 
reſt of his Creditors, except Foord the Petitioner. But the Truſtees 


declining to act under hie Aſſignment; He executed another, on the 


gth of June 1755: Wherein the Truſtees were to pay themſelves, 


and all the Creditors mentioned in a Schedule; 


(in which Schedule, 


the Petitioner was 0 included:) And in this ſecond Aſſignment 
ell as the Things above-mentioned 


a large Parcel of Ginger, as W 


were excepted. 


The Petitioner inſiſted that he alone could chooſe Aſſignees; ſince 
the other Creditors claimed under the Afignment. e 


Ld. Hardwicge was clear, that the executing the Deed of the 


«« gth of June was an Act of Bankrup 
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tcy.” And all that heard 


his 
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concerned acquieſced in it. Whereupon the Creditors mentioned 
in the Schedule, conſented to wave all Benefit or Advantage under 
that Aſſignment; and all proved their Debts, in order to receive an 
equal Dividend with the Petitioner : And the Creditors proceeded 


to a Choice of new Aſſignees. 


The Framers of this Deed executed by Gayner, took for granted, 
« that If 1 it had been a Conveyance of all his Effects, it muſt be 
« bad; and therefore they colourably excepted Parts. But the 
Contrivance did not prevail, even ſo far as to bear an Argument; 
or to be thought, by any Body, worthy of a Trial. 


There is a great Difference between the Conveyance of AY, and 


of a Part. A Conveyance of a Part may be public, fair and honeſt ; 
As a Trader may /e/l; ſo he may openly transfer many Kinds of 
Property, by way of Security. But a Conveyance of ALL, muſt 


either be fraudulently kept ſecret: or produce an immediate abſolute 


: Baenkruptey. 


It has been argued, « that after a Reſolution taken by a Trader, 


to commit an Act of Bankruptcy, the Trader ſo reſolving to be- 


« come Bankrupt, might lawfully prefer a juſt Creditor 0 convey- 


er ing Part of his Effects, to ſatisfy that Creditor's 8 Debt. is 


It is not neceffary to determine that Queſtion, in this Cauſe; for 


here the Conveyance is of ALL: And therefore I will only ſay, 


that no ſuch Propoſition is yet e/abli/hed ; much leſs, in the Extent 
whereto it has been urged. 


The Caſes mentioned, were * Cock v. Goodfellow; + 2 v. e V. Lucas -. 


Shepherd, + Small v. Oude; and Unwin v. Oliver. 


was not the Motive to what Mrs.. Coch did. She was ſolvent at the 


Time; and, that very Day, lent 40,000 /. Beſides, her Children, to 
whom She was Guardian and Truſtee, were not upon the Foot of 


Common Creditors: The Court of Chancery would have decreed Her 


to o place their F ortunes out upon Government or real Securities. 


As to the Caſe of Jacob v. Sheppard, I have looked into the Re- 
giſter's Book, upon this Occaſion : And J have a Note of it, as {tated 
by Ld. Hardwicke in the Cauſe of Bourne v. Dodſon. And it 


was this— 


Mr. Thomas Leigh, (the Bankrupt, ) who was a 7 urkey-Merchant, 


by Deed dated the 8th of June 1709, fold and conveyed particular 


6 B Good; ; 


# his Determination, were of the ſame Opinion: And every Body * P. 478. 


89. 
+ Cited in 


In the Caſe of Cock v. Genc, the Fact did not give Riſe to 1 wh 


any Queſtion. An immediate Proſpe& of a certa 431. 
Qu m P ertain Bankruptcy ! 15 PereWil 


„ 
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— — 


ai. 


of a Debt of 15 5 


Morley's Conſent, 
after the ſaid Snelling's and Morley's Debts were paid, and ſuch 


<< which they had received; 


with Colts. ” 


P.-479--* Goods in the Hands of his Factors, to Mr. William Seel ing; upon. 


Truſt to apply the Money ariſing thereby, in Satisfaction, in the 
firſt Place, of a Debt of 1500 J. due to Snelling himſelf ; and then 
J. and Intereſt, due to Geo. Morley; and out of 
the Reſidue, to pay ſuch of the Bankrupt's Creditors, as He, with 
ſhould directe And if there ſhould be any Surplus 


Sums for which they were Bail or Security for the ſaid Bankrupt, 


the ſame was to be paid to the ſaid Bankrupt his Executors, Admi- 
niſtrators and Aſſigns. 


Afterwards, by Deed dated 16th December 1709, and by Deed 
dated 2oth January 1709, other Debts were appointed to be paid, 
agreeable to the Power reſerved by the former Deed. 


On the 11th of February 1709, Thomas Leigh failed, and com- 


The Truſts of the Deed of the 8th of June 1709, were immne- 


diately, and 9penly carried into Execution: So that no Queſtion ever 
did or could ariſe upon the“ Clauſe of 21 Ja. I. c. 19. But the Aſ- 
ſignees brought a Bill againſt all the Parties claiming under the 


Deed of the 8th of June 1709, and the ſubſequent Deeds; © to 


have them ſet aſide; and to have an Account of the Money 


upon two Grounds ; 1ſt. That the 
Deeds were obtained by F raud and Impoſition on Leigh the Bank- 


F vp; 2dly. That they v were an Impoſition pon the other Creditors, 


The Cauſe came on to be tant at the Rolls, upon the 16th of 


June 1725. Sir Jo. Jekyll took time to conſider of it; and ordered 


all the Pleadings and Proofs to be left with Him : and upon the 
He thought theſe 
Deeds could not be looked upon, or ſet aſide, (upon the former 
Ground, viz.) as a Fraud upon the Bankrupt : But He declared the 
ſaid Deeds to be FRAUDULENT, and an Impoſition upon the 


And decreed them to be /er gſide, 


17th of December, Sir Foſeph gave Judgment. 


.Creditors of the ane 


In making this D He went upon right Principles; but 
did not attend to it's being a Bankruptcy, if it was really fraudulent; 


And that a Court of Equity could not decree it to be fraudulent, 
unleſs it was fraudulent art Law; in which Cale, it would conſti- 
tute an Act of Bankruptcy, of itſelf. 


- 


mitted an acknowledged Act of Bankruptcy : And a Commiſlion 
was taken out, and his Eſtate and Effects aſſigned. 


on the 6th of Auguſt 1726, Ld. King, upon an Appeal, directed 
an Iſſue at Law, to try, 4 Whether by the Execution of the Deed 


4 
. 


. of 


2 * 
1 
_ 
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<« of the 8th of Fune 1709, T, homas. Leigh became a Bankrupt; or at * P. 480. 


any other, and what Time.” The Jury found he became Bank- 
rupt on 11th February 1709. 


Upon the Equity reſerved, Ld. King eſtabliſped the Deeds; held 
the Plaintiffs to be only intitled to the Surplus, after the Truſts in 
the Deeds were performed; and decreed the proper Accounts againſt 


the Defendants, of the Money they had received, in Order 'to find. 
out that Surplus. | | 


Many very obvious Obſervations occur upon this Caſe. 
Sir Je ph Fekyll was ſo firuck with the Objections of Fraud 
from Preference, that He ſet aſide the Deeds, with Coſts. _ 


Ld. King reverſed his Decree : becauſe no Deed made by a Tra- 
der can be fraudulent in Chancery, which is not fraudulent in a 


Court of Law, and an A# of Bankruptcy. Therefore He directed 
an Iſſue. 5 


There might be many Reaſons, why it was not found fraudulent. 
upon the Trial. The Deed was executed the 8th of June, of ſpe- 

_ cific Goods; and was immediately carried into Execution, The Act 
of Bankruptcy was not till the 11th of February following: And I 

ſee no Suggeſtion that zu June, Leigh thought of committing an 
Act of Bankruptcy. Beſides, one Gound upon which the Aſſignee 
brought his Bill, was © Fraud and Impoſition upon the Bankrupt 
« himſelf, in obtaining the Deeds :” Therefore, moſt probably, he 


was frightened into giving this Security, by Threats of legal Dili- 
gence againſt him. VVV 


The Caſe of Small v. Oudley was determined very ſoon after ; viz. 
upon the 4th of December 1727. The beſt Report of it, is in 2d. 
FP. Wins. 427: But it is no where fully ſtated. I have a Copy of 

the Decree from the Regiſter's Book; as follows= _ 


On the 21ſt of September 1720, Small, (to accommodate Daniel 
and Joſeph Nercott, Brothers, Goldſmiths and Partners, upon a 
prethng Occaſion,) transferred to them 500 J. S. 8. Stock; upon 
their engaging © to transfer to him the like Sum in the S. S. Stock 


in a Week or ten Days at fartheſt,” and giving a Note for that 
Purpoſe. | $5 TT, 


They ſold the S. S. Stock for 1800 J. 


On the 29th of September I720, they made the Aſſignment of 
their Share in a Wine-Partnerſhip with Oudley, carried on ſolely in 


Hilary Term 31 Geo. 2. 
* P. 481. * hjs Name, (in which, they had two Thirds, and Oudley One 


Third ;) as a Security for transferring 500 l. S. S. Stock; and re- 
citing the Truth of the Caſe. 


They, at the ſame Time, aſſigned two Leaſe-bold Eſtates to Small 
for the fame Purpoſe 


Their Intereſt in the Wine Trade was but 3007. And Oudley 
had a Right to carry on the Trade till CHriſimas 1723. The Bill, 
(which was againſt Oudly, and againſt the Aſſignee under a Com- 
miſſion iſſued againſt the Nercotts,) was not brought by Small, till 
after that Time: But an Iſſue had been directed in another Cauſe, 

to try © Whether the ſaid Nercotts were Bankrupts at the Time x 
they executed an Aſſignment to Small of a Leaſe of certain Houſes, 3 
« on the ſaid 29th of September 1720. - 


The above Facts are admitted by the Anſwers; no Fraud is ſug- 
geſted; and they do not mention any Deſire to have the Time of the 


Bankruptcy tryed over * 


— ——T—— ⁵˙ m tHe tet 19 tag: 4 * 


| 3 to Fir ſep þ Jekyll, in 2 Preys Mt. * gives ſtrong Reaſons againſt 
| tte Decree He WER Himſelf hound to make, becauſe Ld. King 
| had juſt eſtabliſned, That a Deed by a in could not be 
"5 Tot aſide, as fraudulent i in Chancery.” 
| 
| 


This Caſe too was very 1 The Fraud was upon Small; 
and not upon the Creditors : His Stock was to be replaced, in a 
Week, or ten Days at fartheſt, by the original Agreement. 1800, 
of Small's Money, went to the Creditors: And this Security amounted 
but to about 300 J. So that the whole Tranſaction was.beneficial to 
| the Bankrupt's Creditors. The S. S. Stock was got from Small, 
| with a View to ſave the Nercotts from breaking. The Security was 
= given, at the very time they were obliged to replace the 500 l. S. 8. 
Stock: and there was no Pretence that Small afterwards permitted 


| 8 „therm to continue one Moment in Fafallu. 
25 -Sepben and | 
LEE Morley The Caſe of Unwin v. Oliver, * T. 12 G. 2. is not tend 7 in the 
Unwin, Regiſter 8 Book: But I have. ſeen. atuller Non of 1 it, than was cited 


FT againſt Oliver | 
| - +. TY Co at the Bar. 


| ces of Mar- | | | 

TY RNs It was an n Aſſignment of ſeveral Debts mentioned i in a Schedule; 

| Eaſter Term to indemnify his Suretics in a Recognizance. Martin Unwin had 

| 1739+ been appointed Receiver of a Lunatic's Eſtate : And the Plaintiffs 

became his Securities, by Recognizance, « that He ſhould account 
« for what He ſhould receive under the Orders of the Court.” Two 
Years after, Martin Unwin, by Deed reciting „that 604 J. was 


"4 duc from Him to the Lunatic's Hande aſſigned to the Plaintiff's 
ſeveral 
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* ſeveral Debts mentioned in a Schedule annexed to the Afgnment; 1 482. 


To diſcharge the 604 J. and to indemnify them againſt this Security 
which they had entered into for Him. A Month after this Aſſign- 
ment, Martin Unwin became a Bankrupt. 


The Act of Bankruptcy was admitted to be a Month after the 
Aſſignment. No Queſtion was made upon the Clauſe in the 
21 Ja. I. c. 19. And there was 0 Suggeſtion, '** that the imme- 
« diate Proſpect of a certain Bankruptcy was the Cauſe of the Aſ- 
« ſignment.” 


Lord HaRDwicke held that it could not be ſet aſide as frau- 
dulent, in Chancery; unleſs it was fraudulent in a Court of Law 
and an Act of Bankruptcy. And He held “ that Indemnity was a 
good Conſideration :” Of which, there can be no doubt. 


But 2dly. (to conſider this Tranſaction, in reſpect of the Means) 


1 ole a Anke could, after a Reſolution to commit an Act of 
Bankruptcy, prefer one of his Creditors, by an Aſſignment of All; 
(which "We think He cannot ;) Yet in this Caſe, the Means to at- 
tain ſuch Preference were fraudulent. A falſe Credit is induſtriouſly 
given the Bankrupt, upon a ſecret Truſt ( to deliver Poſſeſſion ſo as 
to avoid the Clauſe in the 21 Ja. 1. c. 19. 


The ſecond Argument of Fraud in Twyne's Caſe, * 1s. The. 3 Co. $1.2. 


« Donor continued in Poſſaſſion, and uſed them as his own; and by 


i, £2 


«© Means thereof, traded with others, and deceived and defrauded 


ec them. 


Bur, three Caſes have been cited to ſhew, That upon a Mort- 
gage of Goods by a Trader, the Leaving Poſſeſſion does rot infer 


Fraud; though it may, upon an ad/olute Sale. Theſe are the Caſes 


of Meggott v. Mills et al, 1 Ld. Raym. 286; Bucknal et al v. Roi- 


ton, in Precedents in Chancery 28 5 ; and Ryal v. e in N - 


= 27th Jonny 1749. 


The firſt is a direct Authority to the contrary. For Ld. Ch. . 


Holt ſays, © If theſe Goods of Wiſſon's had been aſſigned to any 


«© other Creditor, the Keeping of the Poſſeſſion of them had made 


the Bill of Sale fraudulent, as to the other Creditors.” But He 
very juſtly diſtinguiſhed that Caſe; and ſeems to have conſidered 


ths Landlord (who lent his Tenant Money to buy the Goods, to 
furniſh his Houſe,) as the original Owner of the Goods. 


Bucknal | et al v. Roiſlon was not a Caſe of Bankruptcy, but upon 
the Courſe of Adminiſtration f Aſſets, (where ſecret Liens give 
6 C 


N 3 
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* P. 483. priority 3) and is expreſely * ditinguiſhed, by my Lord Chancellor, 
V. Prece- from the Caſe of a Bankrupt. Beſides, the, Poſſeſſion was there a 


, Truſt under an Authority to negotiate and ſell; and could not be 


Where Lord meant to give any fa fe Credlit. 


Chancellor 
admits, «that 


in Cal of -a 15 the Caſe of Ryal v. Rowls, the Act of Bankruptcy upon which 
Bankrupt,fuch the Commiſſion proceeded, was long after the Mortgages; the Aſ- 
KEPT ON ; ſignees did not wiſh to carry it farther back; and therefore never 
make che Sale objected “ that the Bankrupt s keeping Poſſeſſion made the Mort- 
void, againſt «© gages fraudulent:“ But if they had, in Zhat Caſe the Preſump- 
h1 or ditors. Sag P 
Creduots. tion of Fraud would have been diſproved. The ſame Fund was 
mortgaged fix Times over : They All truſted to their Conveyances, 
(like Mortgages of Land,) as a Tile, without Poſſeſſion; though a 


Bankruptcy thould happen. TOM mM ne” the Law ; but did not 
e bade . 


W 3 here, the Parties manifeſtly were aware © that Poſſeſ- 
ion was neceſſary: The ſolemn Determination in the Caſe of 
| Ryal v. Rowwls had made that Point notorious. Poſſeſſion was here 

left, upon a ſecret T 'ruft © to deliver it % as fo avoid t he Clauſe in 
8 os 1. c. 19. Which, in Fatt, was Wenne done. 


Objedtious— Tw o General Objections, from Inconvenience, have been urged: 


Which deſer ve an Anſwer. 


1ſrObjettion xt, That it will hurt Credit, if Tn may not raiſe Money 
5 mortgaging their Goods without quitting Poſſeſſion. 


„„ Policy of the Bankrupt Law introduced by 21 Ja. 1. c. 19. 
1 and followed ever ſince, is to level All Creditors, who have not ac- 


tually recovered Satisfaction, or got hold of a Pledge which the 
Bankrupt could not defeat. | 


K Trader i is waſted; upon his Character, ane vi 5 ble Commerce: 
That Credit enables him to acquire Wealth. If by ſecret Liens, a 


few Rune ſwallow up All ; It wou d greatly damp that Credit. 


I hie mortgages and parts EY the Poſe ion of Goods, the World 
has Nytice: But, to give Priority from mortgaging Goods, of 
which the Trader is allowed to act and appear as the Owner, would 
be enabling him to ;mpo/e upon Mankind; and draw them i in by 

felſe een, 


NO I njuſtice i is done to ſuch Mortgagee ; becauſe he really truſts 
_ only to the general Credit of the Trader : The Conveyance is not 
a Fraud Wann him, but againſt. his other Creditors, 


Mortgages 
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Mortgages of Land are e checked by the Title: But where Poſ- # 
ſeſſion is not delivered, Goods may be mortgaged a hundred Times 
over, and open a plentiful Source of Deceit. 


The other General Objection from Inconvenience was, That 2d Objection 


* a fraudulent Deed is an Act of Bankruptcy, upon the Face of it; 
« and can never be purged.” 


I am ſorry the Phraſe has crept into Uſe : Becauſe it conſounds 
the Idea which ought to be annexed to it. 1 


Every equivocal Fact may be explained by Circumſtances. If a 
Trader orders himſelf to be Fane Circumitances may ſhew, that 
he did not do it fo avoid Payment; but on Account of Sickneſs, or 


particular Buſineſs. So it he leaves his Houſe, Circumſtances may 
ſhew, it was not 79 abſcond. 


Of all the equivocal Facts which can amount to Acts of Bank- 
ruptcy, Deeds are the moſt open to be explained by a Variety of 
_ Circumſtances. Hardly any Deed is fraudulent upon the mere 

Face of it. It is a good Sale, if the Conſideration be true; fraudu- 
os if falſe ; Good, if Poſſeſſion immediately follows; Sad, if it do 


not: Nay, the not Taking Poſe 9 lon, O08 only Evidence of F raud, 
may be explained. 


The Uſe to which a Deed is applied, ſnews quo « animo it was 
made. Leaving Poſſeſſion till after the Act of Bankruptcy, in the 


Caſe of Ryal v. Rowls, ſhewed there was 70 Fraud ; and that they 
_ truſted to the Conveyance. = 


In hi. Caſe, the Conſultation and Delivery of Poſſeſſion upon 
the 41th of November, proves the ſecret Truſt, in Confidence of 
which, the falſe Credit was given the Bankrupt before : It ſhews 
that Evading the Clauſe in 21 Fa. 1. c. 19. was in the View and 
Contemplation of the Parties. There was no other Reaſon for deli- 
vering Poſſeſſion on the 11th of November : Becauſe no Default had 


happened, which gave De Mattos more > Pretence to enter ten, than 
before. 


Under all the Circumſtances, Wx are of Opinion That this Con- 
veyance of the Bankrupt's whole Subſtance to De Mattos, though by 


way of Security, and for valuable Conhideration, is is fraudulent and 
an Ac of Bankruptcy. 


'T he Determination here, is upon the Aſſignment of ALL. 
Per Cur. The Poftea muſt be indorſed, © That Richard 5 
Slader became Bankrupt o on the 234 of OCTOBER.” 

Rex 
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P. 485. Rex ver. Wakefield et ar. 


Wedneſday, 8 5 | 
February R. Harriſon had obtained a Rule, in Michaelmas Term 1755. 
781. to ſhew Cauſe Why an Order of two Juſtices, made upon 


ſeveral Quakers, (for Payment of Tithes under the Value of Ten 
Pounds to the Curate of a Chapel) and confirmed at the Seſſions, 
upon an Appeal from it, ſhould not be quaſhed; together with the 
Order of Seffions AY it. See 7. 8 N. FP c. 34. and 1 G. 1. 
$7.2: e., 6. 2. | 


Mr. Norton, in Ae Ter laſt (viz. on 26th November 
1757,) ſhewed Cauſe. He gave up the Order of Seſſions, as not 
maintainable ; 3 But defended the Original Order. 


0 this Original Order, Mr. Harriſon had taken 4 8 z 
Which were now ſupported by him and Mr. Chen. Theſe Ex- 
N were as follow. | 


1. It is a joint Order made on DIFFERENT Perſon, for diſtinct 
Non- Payments of different Tithes : Whereas there ought to have 
been a diſtinct Order on Eacn. In 1 Strange 471. Between the 
Pariſhes of Chewton and Compton- Martin, the Removal of two dif- 
ferent Families of Paupers by One Order, was holden bad ; Though 

5 ene Pariſhes were the fame. 


2d. The Tiriz 7s in Queſtion: Therefore the Juſtices barn, 20 
Juriſdliction. The Exception in the Act of 1 Geo. 1. Stat. 2. c. 6. 

F2, 48.5 Unleſs the Titles of ſuch Dues Tithes or Payments ſhall be 

ain Queſtion.” And theſe Words Unleſs Sc.“ extend to this 
ao hole Clauſe; and are not confined to the granting a Certiorari 
only. And this Fact, of the Title being in queſtion appeared, as 


Mr. Harriſon alledged, upon the Granting the Certiorari, in the | 
preſent Caſe. 


3d. Nen conſlat that the two juſtices who made this Original Or- 
| der, are ** neither PATRONs 707 INTERESTED in the Tithes.” But | 
1G. 1. c. 6. 2. requires that they ſhall be neither One nor the Other. 


Now they ought expreſsly to AVER and ſbew (negatively) © that the 
« gre not: Or elſe they have no Juriſdiction, by the very Words $ 
of the Act; The Juriſdiction being given to“ Any two or more. 
5 Juſtices &c. OTHER Zhan ſuch as So 


— 
—B 
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* 4th. It does not ſufficiently aſcertain and flate WHAT is due and TEE» 
payable by the Defendants; or at leaſt, * FoR t, the reſpective * V. 7, 8 W. 
Sums are due. + One Sum is 15. 6 d. being due to the Curate;” 2 34. 4+ 
not ſaying FOR what. Another is, “being the Value of their an Act does not 
« cient cuſtomary Payments”. Another is—* 4 s. being antient require the 
% cuſtomary Payments.” 7425 90 
ps | | „tion is not 
This Order was made on the Act of 1 G. 1. Sat. 2. c. 6. 2. ſupported by 
Which extends the 75 8 IT. 3. . 10 d 4 to ALL Payments 80 the Act. 
Miniſters or Curates officiating in Churches or Chapels. (J. that 
Statute of 7, 8 V. 3. c. 34. H 4: which extends o to Tithes and 
Church Rates.) 5 e 


Mr. Norton contra anſwered theſe Objections. The Subſtance 
of his Defence againſt them was fully ſufficient, if true: For He 
denied the 1ſt, to be material; And denied the three laſt, to be 
well founded. : fs 


The Matter was adjourned to Monday 28th November. 
Then, this Motion being mentioned again,— 


The Cour inquired * Whether the Return of the Certisrari 
„ was filed.“ ne on ras ä 


And Lord Max SPIE ID ſaid He had called for, and read the 
Affidavits made for obtaining the Certiorari, and upon the ſhewing 
G | 1 


Mr. Juſt. DRNISON mentioned a Caſe of Rex v. Furnes, B. R. 

I. 6 Gev. 1, upon a Certiorari to remove an Order made upon the 

Act of 7, 8 V. z. c. 6, for Payment of ſmall Tithes: Where Ld. 

Ch. J. PRATT 85 that where the RIGHT was in queſtion, ſuch 
Caſes were never intended to be the Subject of that Act of Parliament. 

He ſaid, this was only ſpoken from a Note, which He had ſeen: 

But it ſhould ſeem to be right * and true; and the rather, from a It is right 
Caſe of Rex, v. Furneſs being mentioned in 1 Strange 264. where an andtrue: At 
Order for Non-Payment of ſmall Tithes made on 7, 8 W. 3. c. 6, vg Som 
Was quaſhed. | „ 5 „„ 5 the 2 we 
| | to the lame 


aur * Effect, or 
Adjourned to the preſent Term. fronger;(For 
KK ns Sena | | 3 mine ſays 
F : a a A : 5 8 ; £6 | 1 E 
Lord MANSFIELD now delivered the Opinion of the Court. le rn 
5 | The Deſign 


_ We | ES | DE A SC PID | of the Statute 
| RE . | NS | 4. {8 4. \ was only to 
e begun with ſtating the two Acts of 7, 8 W. z. c. 34, ($ 4,) avis heady 
and 1 G. 1. Stat. 2. . 6, (F 2,) The former relates only to great Remedy for 

and ſmall Tyhes and Church- Rates; and is temporary. The latter ſmall Tithes 
makes it perpetual and extends it to -** any Tithes or Rates, or any pft 2 


6 D oy Cuſtomary greed.“ ) 
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* Cuſtomary or other Rights Dues or Payments belonging to any 
Church or Chapel, which, of Right, by Law and Cuſtom ought 
« to be paid, for the Stipend or Maintenance of any Miniſter or 
« Curate officiating in any Church or Chapel.” And Both Acts 
direct - that the Proceedings ſhall not be removed into any other 


Court, wnleſs the Title ſhall be in Queſtion.” 


It is upon the /af Act, that the preſent Order was made. 
A Certiorari has iſſued, to remove the Order into this Court , 
And it came on, upon Exceptions to the Order. Both Sides made 


very material Objections,— One Side, to the Order; for that the 


Juſtices had no Juriſdiction, becauſe the Title was in Queſtion: 
The Other, to the Certiorari; for that no Certiorari could iſſue, 


by the expreſs Proviſion of the Act, to remove the Proceedings from 


before the Juſtices into any other Court, becauſe the Title was not 


of QUAKERS; and to fave them from troubleſom and expenſive 


in queſtion. 


The Act was made in Favour to, and for the Eaſe and Benefit 


Proſecutions : But it never meant, that a mere Scruple of theirs, or 
an OBSTINATE With-holding of the Tithes ſnould be any Hinde- 
rance to the Matter's being determined by the Juſtices of Peace. 
This would have fruſtrated the very Intention of the Act: Which 
meant to give this Juriſdiction to the Juſtices in tha? very Caſe; 


where the real Right and Title to them ſhould not be in Diſpute | 
between the Parties. el 1. ns 


Then his Lordſhip directed the Affidavits on which the Certi- 


orari was granted to be read. 


It was therein ſworn on the part of the Defendants, «* That the 


«© Defendants CONTROVER TED He Title to the Tithes, before the 


% Juſtices; and alſo, „That the Title to the Tithes was then 


and at be Time of making the ſaid Affidavit, REALLY in Queſtion. 


«© Owners of theſe very Lands (which had been purchaſed about 4 


The Juſtices had Notice to ſhew Cauſe againſt the Certiorari. 


On ſhewing ſuch Cauſe, Five old Inhabitants of the Chapelry 
| ſwear by their Affidavit FN That i ſuch cuſtomary Stipends or Pay- 
ments have always been paid to the Curate by the Land-Holders, 


«« without any Sort of Scruple or Objection except LATELY by the 
« NQuaꝶers: And ng Other Perſons diſpute it. And theſe 5 Perſons 
alſo ſwear ** That they believe them zo be due; And that the former 


«« Year ago, by theſe Quakers,) DID PAY for them, as other Perſons 
= « did, 


8 — nn T5 ECD SING G 
7 ² A es 95» 1 


—§—ä— v p ̃ 7ðꝗ‚ TT ACS 
* n — 9 8 7 7 p 


5 Title is not ſo controverted, or % in 
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* c did, in che ſaid Chapelry; And theſe Quakers purchaſed the T's 438. 


Lands as ſubjed to ſuch Payments. 


Theſe are the Affidavits upon which the Certiorari was 
granted. 


Now if this GENERAL Allegatton © of the Quakers Controverting 
« the Title,” and the conſequential Aſſertion * that the Title was 
in QUESTION,” (without any further Particulars, or ſhewing at 
all upon what Foor they controverted the Payment) ſhould be 
eſteemed a ſufficient Ground for removing the Orders, It would 


put a total End to theſe Acts of Parliament, and evade the very De- 
lign and Intention of making them. 


For the Quakers might pretend that they are obliged in Con- 


ſcience to refuſe or controvert the Payment of theſe Demands; and 
_ conſequently, to queſtion and deny the Right to receive them. Now 
that is the very thing the Acts mean to provide a ſummary Remed 


for. The Intention was, that in ſuch Caſe, the Juſtices ſhould make 


an Order to compel them to pay. 


Their Affidavits are general, 0 That they controverted the Ti- 
« tle; and that it was really in queſtion.“ 


Whereas by the Affidavits made by the 5 old Inhabitants, 3 it is 
very plain that the former Owners of theſe very Lands have always 
paid; and that thele Quakers, who are the ſubject of this Order, 
have 0 Pretence to diſpute it, upon any other Foot than their own 


general Scruple to pay any Demands of this Nature: Which theſe 


Acts are, for their own Eaſe and Advantage, calculated to compel 


them to do, in a Method the moſt gentle and conventent for tnem- 
| ſelves (who ſeruple to pay without W e ) 


We are All of Option as to the Merits of the Caſe, that the 
Queſtion, as that the Juſtices 
can be precluded from Juriſdiction, or their Order be regularly 
and properly removed into any other Court. | 


And We are All 1 Opinion That the Rule for the Certiorari 
having been made abſolute, and the Return thereto having been 
filed, ought not now to ſtand in the Way and prevent our Coming 
at the Real Juſtice and Merits of the Caſe. For if the Certiorari 


iſſued improvidèe, We can Order it to be Agence; and the Return 
40 be taken off the File. 


There 


— . 7—˖Vi , , = 


— — ̃¶ wr -——_ 
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* P. 489. * There have been * ſeveral Inſtances of this (a) One was where 
* I ſuppoſe an Order of two Juſtices was appealed from; and before the Time 


5 when the Appeal ſhould in Courſe have come on at the Seſſions, a 
dee Sb Certiorari was brought to remove the Order: And, becauſe the 


Nicholls, Pal. Certiorari was brought before the Time of hearing the Appeal was 
Rad: 6) 15 come, the Certiorari was quaſhed, and the Return taken off the 
v. Govers, File. | „%%% /Wanre . 

Paſ. 28 G. 2. 
ES 


The (5) Other was a Certiorari to remove an Indictment from 
the Old Bailey: And it appearing to this Court, that They could not 
give Judgment, but that the Sęſſions of Oyer and Terminer at the 
Old Bailey ought to do it; the like Method was taken, And it was 
ſent back to the Court below, for hem to pronounce the Judgment. 


: Therefore, upon this Caſe, We are All of Opinion That the 
Writ of Certiorari be ſuperſeded (quia improvidè emanavit;) the 
Return taken off the File ; And the Order remanded. er 


His Lordſhip added this Hint, to be obſerved in future Caſes of 

this Sort; vis. That upon All Orders of this Kind, the great 
and material Point muſt be Whether the TITLE To he 
«* Tithes was REALLY in queſtion, or not;” and ought to be 
determined, before the Certiorari uſhues 


Thurſday,gth Godin ct al' ver. London Aſſurance Company. 
21758. 5 0 BED 355 | | 


H Is was a Point reſerved at Nie prius, before Lord Man- 
- field at Guildhall. %% ng or Eo gs 

The Queſtion, ſtrongly litigated there, was Whether the 
Plaintiff ought to recover his Woll Loſs, or only HALT; It 
being objected ** that there was a DOUBLE Inſurance.” 


| AVerdict was found for the Whole, ſubje to the Opinion of the 
Court: And if the Court ſhould think, upon his Lordſhip's Re- 


port, * that the Plaintiff, by Law, ought to recover for Half his 


Loſs oz/y,” then the Verdict to be entered up as for Hal/. 


* p. 490. It was argued, Yeſterday, by ſeveral Counſel on each Side: And, 


this Day. 
Lord MANsFIEID delivered the Opinion of the Court. 
He begun with ſtating the Facts, as they appeared to Him at the 
Trial: Which were Theſe— 5 . 


4 Mr. 


0 tl. 


——— 0 
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Mr. Meybohm, of St. Peterſburgh, had Dealings with Mr. Amy- 
and and Company, of London ; Who often ſent Ships from London, 
to Mr. Meybohm at St. Peterſburgh. 


Meybohm, as appeared by the Evidence, was indebted, on the 
Balance of their Accounts, to Amyand and Company. 


Amyand and Company ſent a Ship, called the Ga oway, Stephen 


Baker Maſter, to Mr. Meybohm at St. Peterſburgh, to fetch certain 
Goods. 


Meybobm ſent the Goods; and promiſed to ſend the Bill of 
| Lading by the next Poſt, but never did. = 


Afterwards, vix. in Auguſt 1756, Amyand and Company got a 


Policy of Inſurance from private Inſurers, for 1100 J. on the Ship, 


' Tackle and Goods, at and from London to St. Peterſburgh, and at 
and from thence back again to London; which Policy was ſigned by 
ſeveral private Underwriters, quite different Perſons from the preſent 
Defendants : And of this Sum of 1100 J. thus underwritten, 5001. 
| was declared to be on s Parts of the Ship; And the remaining 
600 /. to be on R,, e e 


Between 26th Auguſt and 28th September 1 750, (Both included,) 
Mr. Amyand inſured 800 /. more, with other private Inſurers : 
And this latter Inſurance was upon Goods only; and was only at and 
from St. Peterſburgh to London. „ 7 


On 28th, 2gth and zoth of October 1756, Mr. Amyand inſured 
goo J. more, with other private Inſurers : Which /a/t Inſurance was 
on Goods only, at and from the SOUND to London. I 


: so that the whole Sum thus inſured by Amyand and Company, 
was 2800 J. Of which 2800 J. the Sum of 2300 J. was on Goods; 
the remaining 5oo!. was on the Ship. „ e 


Several Letters being given in Evidence, It appeared that Meybobm 
wrote from Petenſburgb, on 7th September 1756, (the Date of his 
firſt Letter on this Subject,) to Amyand and Company; and men- 

tioned what Goods He ſhould ſend to them, referring to the In- 
* voice for the Particulars ; and directed them to get Inſurance thereon 

and to Place the Goods and the Inſurance to a particular Account 
which he named in his Letter; in which, He alſo ſpecified ſome 
Iron, which was for Mr. Amyand's own Account. 


This Letter Mr. Amyand afterwards received, (probably, about 
the 27th of Ocfober:) And in Conſequence of it, made the Inſurance 


6 EE accordingly. 


* P. 491. 
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accordingly, upon the : 28th, 29th and zoth of the fame October, 
as before mentioned. 


Meybohm, having ſhipped the Goods, indorſed the Bills of Lading 
to One Mr. John Tameſs in Moſcow, (the Plaintiff, in Effect, in 
the preſent Action:) Who, on the 7th October 1756, wrote to his 
Correſpondent Mr. Vt, here in London, to inſure theſe Goods,” 
In this Letter, He deſires Mr. Uthe to inſure the whole, © that 
« He (Tameſs) might be ſafe in all Events; For He ſuſpected that 
« theſe Goods were intended to be conſigned by Meybohm to ſome 
„ body elſe, and perhaps igt be inſured by ſom? other Perſons :” 
And He lays, they were transferred to Him, in Conſideration of 

his being in Advance to Mcybohm more than their Amount. This 

Letter from Mr. Tame/z, with theſe Directions “ to inſure,” was 

received by Mr. Ur, on the 1 Sth of November 1756. 
Mr. Ubthoff axontiigty applied to the Defendants, the Tanda 

| Aſſurance Company; and 4i/clo/ed to them, at the fame Time, All 
theſe Particulars: And they, upon the 16th of November 1756, 
; AFTER being thus APPRISED © that there might be ANOTHER H- 

% ſurance, made the Inſurance now in queſtion, for 2316 J. on 


the Goods, at and from the SOUND to London. The Goods were 
10 of, in the Voyage. DE 


| Mr. Ubthof *s Inſurance was made by the Plaintiff's Godin Guion 
and Company, who are Inſurance Brokers : And they declare that 
this Inſurance (which is expreſſed to be made by them, * as well 
in their own Names, as for and in the Name and Names of all 
and every Other Perſon or Perſons to whom the ſame doth may 
or ſhall appertain, in Part or in all,“) was made by Order of 


Henry Ubthoff Eſq. This Declaration is indorſed 1 the Policy; 
and is dated T9 November 170% 


"There | is no Doubt, as to the Value of the Grode: or as to the 
' Loſs of them. And it is admitted by the Defendants, *< "That the 
« Plaintiff ought to recover Half the Loſs, from Them: But they 


ſay, they ought to pay only Hal, fo not the Whole of the Loſs. 80 
that the only Queſtion 1 is. 


5 Whether the Plaintiff is intitled, upon che Gen dn of 
. ec this Caſe, and upon the Facts I have been ſtating, to recover the 
* P. 492. Work Loſs from the preſent Defendants ; Or only the HALF 


of his Loſs from Them, and the Remainder from the Under-Wri- 
ters of Mr. Anand 8 Policy.” 
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Cc 


The Tai is found for the Plaintiff, for the Whole : But it 1s 


agreed to be ſubject to the Opinion of this Court, upon the een 
J have juſt mentioned. 


Firſt 
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Firſt To conſider it, as bet e the Inſurer and Inſured. 


As between them, and upon the Foot of Commutative Juſtice 
merely, there is no Colour why the Inſurers ſhould not pay the In- 


ſured the hole: For they have reccived a Premium for the whole 
Riſque. 


Before the Introduction of Wa agering Policies, It was, upon Prin- 
ciples of Convenience, very wiſely eſtabliſhed, © That a Man 
„ ſhould ot recover more than He had loſt. Inſurance was con- 
ſidered as an Indemmnty only, in Caſe of a Loſs: And therefore the 
Satisfaction ovght not to exceed the Loſs. This Rule was calculated 


to prevent F raud ; Leſt the Temptation of Gain ſhould occalion 
unfair and wilful Letles 


If the 1 is to receive but On: Satisfaction, Natural Juſtice _ 
ſays that the ſeveral Inſurers ſhall All of them contribute pro rata, 
to ſatisfy that Loſs againſt which they have All inſured. 


No particular Caſes are to be found, upon this Head : Or, at 
leaſt, None have been cited by the Counſel on either Side. 


Where a Man makes a double Tofurince of the ſame Thing,” in 
ſuch a Manner that He can clearly recover, againſt ſeveral Infurers 
in diſtinct Policies, a double Satisfaction, The Law certainly ſays 
That He ovght not to recover doubly for the  Jame Loſs, but be 
« content with One Vngle Satisfaction for it.” And if the ſame 
Man really and for his own proper Account, inſures the ſame Goods 
doubly, though both Inſurances be not made in his own Name, 
but One or Both of them in the Name of anothen Perſon, Yet that 
is juſt the ſame Thing: For the ſame Perſon is to have the Benefit of 
both Policies. And if the Whole ſhould be recovered from One, He 
ought to ſtand in the Place of the Inſured, to receive Contribution 
from the Other, who was equally liable to pay the Whole. 


The AR of 19 6. 2 . 7 (made to regulate Inſurances, and 
for Prevention of wagering Policies,) expreſsly prohibits the Re- 
aſſuring, (after having already inſured the ſame Thing ;) Unleſs the 


former We ſhall be inſolvent, or become a Bankrupt, or die: 


And it provides * that even in thoſe Caſes, it ſhall be expreſſed in the v. 54. 
* Policy t be a Re- Aſſurance.” So that, here, if Mr. Tamiſ had * P. 493» 


Himſelf made a ſecond Aﬀurance upon the ſame Goods, and was. 


to have had the Ben-fit of both Aſſurances Himſelf, it had been 
within this Act. 


But if Tameſz was not to have the Benefit of both Policies 77 all 
Events, then it can never be contidered as a double Policy, 


It 
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Obiection. It has been ſaid © That the naehe of the Bills of Lading 
« transferred MEYBOHM's Intereſt in all Policies by which the 
Cargo aſſigned was inſured ; And therefore Tameſs has a Right 
. <« to Mr. Amyand Policy; ind « that Tameſs, being the Aſſignee 
of Meybohm, is the Cęſtuy qui Truſt of it, and may recover the 
Money inſured; And even that He may bring Trover, or 
« Detinue, for the very Policy itſelf: And it is urged from hence, 
« That He either will or * have a IO Satisfaction for the 
0 Jame Loſs.“ 


Anſwer— But, allowing“ + by the In of the Bills of Lading 
and Aſſigning the Cargo to 7. ameſe, He ſtands in the Place of 
Mx VBOH in reſpe& of hrs Inſurances;” Yet Mr. Amyand has 

an Intereſt of his own, and had actually inſured the Ship and Goods, 
and the Sum of 1900 J. (upon both together,) prior to any Direc- 
tions or Intimation received from Mr. Meybohm, * to inſure for 
HIM.“ Various People may inſure vaRIous INTERESTS, on 
the ſame Bottom: (As one Perſon, for Goods; another, for Bot- 
tomree, &c.) And here, Mr. Amyand had an Intereſt of his own, 
diſtin& from the Intereſt of Meybabm He had a Lien upon theſe 
very Goods, as a Factor to whom a Balance was due. And He 
had the /o/e Intereſt in the Ship : Which was a Part of the Things 
| inſured by Him. It is far from appearing, * that even his 44% In- 
6 ſurance (in Oteber) was made on the Account of Meybohrn, or 
as Agent for Him.” So far from it, Mr. Amyand inſiſts upon it 
for his own Benefit, (as He expreſsly declared at the Trial,) and ab- 
ſolutely refuſes to give it up or to ſuffer his Name to be uſed by the 
Plaintiff; though He was a Witneſs for the Defendants, and was 
produced by them, and inclined to ſerve them. So that the Foun- 
dation of this Argument, urged by the Defendant's Counſel, faile 
| them ; And there is, in REY Nothing to Jupport . 


"Bats even fuppoſing « that Mr. Amyand had made his Inſurance, | 
not upon his own Account, but as Agent or Factor for Mr. Mey- 
«6 bobm, and: upon t the Account of Meybohm;” Yet, even then, Ta- 
meſz can never come againſt Amyand's Underwriters, or come at 
 Amyand's Policy, ts his own Uſe. For Mr. Amyand, the Factor 
for Meybohm, has Poſſeſſion of the Policy, and appears to have been 
1 a Creditor of Meybohm's upon the Balance of Accounts between them 
* P. 494. * at the Time when He made the Inſurance: And I take it to be 
now a ſettled Point, that aFacTor, to whom a Balance is due, 
„ has a LIEN zen all Goods of his Principal, ſo long as they re- 
« main in his Po. on. Kruzer et al. v. Wilcox et al. was a Caſ& 
= Iich March in Chancery upon this Head. It came on firſt, * before Sir John 
| 1754. Strange then Maſter of the Rolls: Who decreed an Account; and 
i| directed Allowances to be made for what the Factor had expended 
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on n Account of the Ship or Cargo; and reſerved All further Direc- 

tions, till after the Maſter's Report. It came on again, afterwards, 
for further Directions, after the Maſter's Report, before the Lord 
Chancellor; who was attended by four eminent Merchants, who 
were interrogated by Him publickly. After which, He took Time 


to conſider of it; And on 1ſt February 1755, decreed “ that the 


wy . actor has a Lien on Goods conſigned to Him; not only for in- 
ident Charges, but as an Item of mutual Account for the general 


Balance due to Him, fo long as he retains the Poſſeſon. But it 
„ he parts with the Poſſeſſion of the Goods, He parts with. his Lien; 
4 becauſe it can not then be retained as an Item for the general Ac- 
% count.” And there was another Caſe, in the ſame Court, of Gar- 

diner v. Coleman, a few + Months after; in which, the former Caſe, f 2d June 
determined as I have mentioned, was conſidered as a Point ſettled; 


And this latter Caſe, of Gardiner v. Coleman, was decreed agreeably 


to it. So that Mr. Amyand, even conſidered as Factor or Agent to 


Meybohm, and as making the Inſurance upon Meyb9bm's Account, 
is yet intitled to retain the Policy; Meybobm being indebted to Him 


upon the Balance of the Account between them: And He has a 


Lien upon the Policy, hig it continues in .brs .Pofſefſion. There- 


fore, even in this View of the Caſe, Mr. Tame/z mult firſt have 


paid to Mr. Amyand the Balance of his (Amyand's) Account, before 
he could have gotten that Policy out of Mr. "Swat s Hands: And 


conſequently, Mr. Tameſs was very far from being intitled to the 
Benefit of it, as a Ceftuy gui truſt, abſolutely and entirely. 


But 7 the:Queſtion · „ Whether 7 ameſs could take Benefit of Mr. 
4 Amyand's Policy,” were doubtful; Yet, here, Tamęſꝭ inſured the 
Goods with the Defendants, expre/5ly under the Declaration of his 


Sufpicion ** that there might have been a former Conſignation, and 


«« ſome former Inſurance made upon the Goods by ſome other Per- 


„ fon;” But He deſired to inſure the Mole, for his own Security; 


And to this, the Defendants agreed; and took the, whole Premium. 
Mr. Amyand inſiſted upon his Right to the whole Benefit of his t 


| Policy, when He was examined as a Witneſs ; and isnow litigating 


it in Chancery. It would meither be juſt nor reaſonable, that Ta- 
m ſ ſhould only recover Haff of his Loſs from the Defendants, 
and be turned round, for the other Half, to the uncertain Event of a 
long and expenſive Litigation. I do not believe there ever will or 
22 3 any Recovery by Tameſz or thoſe who ſhall ſtand in his Place, 


inſt Amyand's Underwriters. However, thoſe Underwriters * p. 49 5. 


pe: e liable to contribute at all, the Contribution ought to be amon 


the /everal dnſurers themſelves: But Tamęſæ, the Inſured, has aRight 


to recover his WHoLE Loſs from the Defendants, upon the Policy 
now in Queſtion, by which They are bound to pay the Whole. For 
though here be two Inſurances, yet it is ot a DOUBLE Inſurance : 
To call it fo, is only confounding Terms. Ir Tameſz could 5 — 
again: 
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P. 497. 

Saturday, 

Iith Feb. 
2758. 


being now brought in, Mr. Mbetaber and Mr. Nares objected 


againſt beth Sets of Inſurers, Yet He certainly could not recover 
againſt the Underwriters of Amyand's Policy, without ſome Expence; 
nor without alſo firſt paying and reimburſing to Mr. Amyand the 
Premium He paid, and alſo his Charges. This is by no Means 
within the Idea of a rouBLE Inſurance. Two Perſons may inſure 
two different Intereſts; Each, to the whole Value ; As the Maſter, 
for Wages; the Owner, for F reight Sc. But a DouBLE inſu- 
rance is where the ſame Man is to receive #wo Sums inſtead of One, 
or the ſame Sum tuice over, for the ſame Loſs, by reaſon of hi; 
having made two Inſurances upon the ſame Goods or the ſame 
Ship. Mr. Tameſz is intitled to receive the whole from the De- 
fendants, upon heir Policy; whatever ſhall become of Mr. Any- 
and's Policy: And They will have a Right, in caſe He can claim any 
Thing under Mr. Amyand's Policy, to ſtand in his Place, for a 
Contribution to be paid by the other Underwriters o THEM. But 
Till 7. bey are certainly obliged to pay the Whale to HIN. 


T herefore, upon theſe-Grounds and Principles, in every Light in 
which the Caſe can be put, We are All of Us clearly of Opinion, 


That the Verdict is right, as it now ſtands, for the Wore; 
cc And that the 


ce Posrza [Ts delivered! i to ) the PLAINTIFF,” 
Rurz accord. 


Rex Der fe In habitants of Biſhop $ 2 


See this CASE ela; in 1 T. ABLE; and yy large, in the 
Quarto-Edition of my SETTLEMENT- (CASES, N. 141. 
Pa. 149 


Roſſell qui tam &c. verh. | Kitchen. ä 


N Thurſday 26th January laſt, Mr. Whitaker moved in Ar- 


reſt of Judgment, after a Verdict for the Plaintiff in a 9% 
tam Action upon thi Statute of 1 Ja. 1. c. 22. („the Duty of Tan- 


ners, Curriers, Shoemakers, and of OTHERS cutting of Leather.) 
A Rule was then made „to bring in the Poft-a.” And the Poſtea 


Iſt. 


— 
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1ſt. That the Defendant is not an Object of this Act. 


It is not alledged in the Declaration “ that the D fendant was a 
«© Tanner, Currier, Shoemaker or other Perſon occupied in the cut- 
« ting of Leather: Which the Preamble ſhews that he ought to 
be. Cro Car. 587, Lodge v. Hollowell, is an Action brought upon 
another Clauſe of this At: And there it is alledged * that the De- : 
« fendant was a Currier &c.” * Brown's Entries, „on the The Words 


| , "a 3 a | . there are 
Acc againſt buying and ſelling live Cattle The Defendant is here « that the 
alledged to be a Butcher. + 4 1 Defendant, 
| 7 | : « being a 
Mm 3 . ö | e 06 Currer C"” 
They relied upon the Preamble of the Act, rather than the enac- + Bur N B. 
ting Part N and argued that Both mult be taken together. Words 3d. 


are, ** that 


* 24. Objection This Action is brought upon a Suppoſition, and * every Per- 
under an Allegation, that a Third Part of the Penalty belongs to gn 
the Dean and Chapter of Weſtminſter, as Lords of the Liberty where * P. 498. 
the OFFENCE was committed. Whereas by the Act of Parliament 
this third Part of the Penalty muſt belong to.the City of London, 
when the Offence is committed wITHIN THREE MILES of the 
City: Although the Place where the Offence was committed, be 


NOT, in any other Reſpect, ſituated within the ſaid City or its 
"'LAVECTIES.: = 1 . | | 55 oo 


For the poth Section of this Act gives to the Mayor of London, V. ante pa. 
a JURISDICTION extending to ALL Places * within 3 Miles of that 22. 5 
City: And at the fame time, EXCLUDES All others in general, and dard Wil- 
all the other Juriſdictions thereby eſtabliſhed in particular, om liams. 
having any Juriſdliction at all, within three Miles of the ſaid City. 

So that if the City of Loudon have not Juriſdiction i ALL Places 
within three Miles of the City, they have none AT ALL given 
them under this Act of Parliament. 155 „ 


Now Drury Lane, appears and was proved to be the Place 
WUERE the preſent Offence was committed: Which is clearly within 
three Miles of the City of London; and therefore is within the Ju- 
riſaietion given to the City by this Clauſe, although it is indeed a&u- 
ali ſituated within the Liberty of the Church of Weſtminſter. And 


conſequently, the Penalty belongs to the City of London; and not 
to the Church of Weſtminſter, 


(Vid: F 46. which gives the Penalty; viz. ; to the King; 5 to 
the Proſecutor; and 4 to the City, Borough, Town, or Lord or 
Lords of Liberties where the Offence ſhall be committed or done.] 


They cited 1 Lutw. 138 under this ſecond Objection. 
| 1 | | 2 3d. 


2 — 


— — — 
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Feb. 1758. 


P. 499. 


confin d to. Perſons occupied in the Trade or Buſineſs of cutting 
Leather. This would nat have remedied the Evil; or anſwered 
the End of the Act: For the Evil is e the fame, if be other 


Monday, 13 


n 


3d. Objection. It follows, that the Venue is wrong ;" it being 
laid in Middleſex. 


Mr. Norton contra for the Plaintiff, was going to anſwer the Ob- 
jections: : But was * by 


| Loxp Mavsrizup. 


Iſt. The Act is not confined to particular Sorts of Leather, nor 


to particular Perſons : It extends to ALL red Leather; and to Every 


| Perſon. The Preamble indeed is general, and does not mean or 
intend to ſpecify and enumerate every particular Caſe. But what 
the Legiſlature had in View, in the making this Act, was © to ſecure 
« the STAPLE:of Leather, by this Search © 


* And all the other Clauſes of this Act are general; and are NoT 


Perſons commit this Offence. 


2dly. The ExTENS10N of the JuR1$DICT10N of the City of Lon- 
don, undoubtedly, can NoT ALTER the LOCALITY of the Place 
where the Offence is committed. All that the Act does, is enlarg- 
ing the Jurzſdiction of the City of London. Beſides, the Act gives 
5 particular Penalties for particular Offences: Andthis Penalty, in the 
46th Section, is given“ to the King; ; to him or them that 
1 ſhall firſt ſue &c; And ; to the City Borough, Town, or Lord or 
- Lords of Liberties, WHERE the Offence ſhall be committed or dine. 


He concluded with figing that i it was an exceſſively plain Caſe, 


In which Opinion 


The Three: JupG ESC concurring, a ork was made, 


"08 That * be delivered to the PLAINTIFF. f 


Rex verſe Inhabitants of Ares 


See this Cas abridged, in * TABLE; and at large, in the 


Quarto-Edition of my SETTLEMENT Cass, N“. 142. 
P. 441. 2 - Wow 
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Rex ver/. Inhabitants of Cold Aſhton. (27M P. 502. 


See this Cast abridged, in the TaBLz; and f Jarge, in the 


Quarto-Edition of my SETTLEMENT-CASES, N“. 143. 
Pa. 444 


Rex very. Martha Gray. 


H E Defendant ſtood indicted of a Nuſance in Hopping up 
SE oot-Way leading through Richmond Park. 


* The preſent Queſtion was only, Whether the Trial (for which & p. Fits 


Notice had been regularly given by the Proſecutors, © to try it at 
<< the next Surty-Aſſizes, ) ſhould be put off, or not. 


The Cauſe alledged for putting it off, by the Counſel for the De- 


fendant, (who profeſſed themſelves to be Counſel, in this particular 
| Caſe, for the Crown,) was That there had been a LiBtL publiſhed 
relative to the Queſtion in Iſſue, with Intention to fluence the 


5 Publick and the Jury who ſhould try the Cauſe. 


The Fact was, That when the Cauſe came on to be tried at the 
4ſt Summer Aſſizes, before Lord Mansfeld, this Libel (juſt then 


publiſhed and diſtributed,) was produced in Court, and complained 


of in Court, as calculated to inſtruct the Witneſſes and inflyence 


the Jury. 


"Tins of the Princital Profecatirs,. then in Court, were by Affda- 


vit charged with having procured the ſaid Libel to be written pub- 
liſhed and diſtributed. It purported, in the Title-Page, to be 
printed for and publiſhed by Shephear d, the Brother of a Principal 


Proſecutor : And an Affidavit was read, proving Him the Publiſher, 


And that the Copy produced was bought from Him in his Shop, 


and that He ſaid, Great Numbers had been ſent to the Surry- 
** Aſſizes. 5 


The next Day One of the {aid Proſecutors only made an Affidavit 


to deny the Charge; but in ſuch a Manner that it rather fixed it, 
As much as the Silence of the Other did, 


66G The 


* P. 510. 
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The Counſel for the Proſecution, as it did not appear to what 
| Witneſſes or Jurors the Pamphlet had been conveyed, appre- 
hending that ſuch Practices were not only a Contempt of the Court 
.and high Miſdemeanor, but might invalidate any Verdict obtained 
before a proper Inquiry could be made into the Matter, defired that 
the Trial 1 5 be poſtponed. 


Which was conſented to, by the Counſel for the Defendant : 


And an Order was accordingly made, upon the Motion of one 
Side, conſented to by the Other. 


Informations were afterwards moved for, and granted, againſt 

Some of the Perſons concerned in Printing and Publiſhing the ſaid 

Pamphlet ; ind were ready for Trial at the Sittings after this Term, 
in Middleſex and London. 
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*F. Sta. * Mr. Attorney-General and the a Counſel for the Crown, 
moved, a few Days ago, to put off the intended Trial of the In- 


this Information which had been filed againſt the Publiſhers of this 
Libel; or at leaſt to the next following Afſizes to theſe now ap- 
| proachin g Lent-Aſſizes ; To the End that the Publiſhers of this Li- 
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Which the Publication of 1 it Had occaſioned. 


Which Motion being firongly oppoſed 4 the Counſd for the 
Proſecution ; The Court took Ti ime, till this Hay, to adviſe. 


And now Lord MansFIELD delivered hie own and Mr. Tuſt 


did not know Mr. Juſt. FosTER's, who had juſt ſent Him a Letter 
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Opinion was, in ſhort, (though He gave it very much at large,) 


rr 
r Do — 


in the Form of a Criminal Proſecution,) as that the Trial of t 
"Gini Right ought to be ſtayed till the Determination of the Infor 
mation againſt theſe Publiſhers of the Libel. 
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Defendant. If they had not, I ſhould have adjourned it Myſelf. 


But there 1 is not the fame Reaſon now. For at that Time, it ap- 
pearec 


— bs - 


dictment againſt the Defendant GRAY, TILL AFTER 7bhe Trial of 


bel might be tried in the Interim, and receive Judgment, (if con- 
victed:) Which, they ſaid, would . the * Influence 


DN ISOx's and Mr. Juſt. WILMor's Opinions, (for He faid He 


to inform Him“ That He could not be here to Day ;”) which 


That the Trial of theſe Informations for Publiſhing the Libel, was 
NoT ſo connected with the Merits of the Queſtion to be tried upon 
the Indictment, (which was a mere Queſtion of Civil Right, thou 5 : 


At the Aſſizes, The Counſel for the 88 deſired the Trial 
might be put off: Which was conſented to, on the Part of the 
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Seared that One, if not Two of the principal Profecutort attending 
the Aſſizes, had been induſtrious in diſperſing and ſending it about, 
to the Witneſſes and Jury, for very unjuſtifiable Purpoſes. But now 
* One of theſe principal Proſecutors chiefly concerned in it, is“ Shepheard. 
dead, and was ſo even before the Motion for the Information; the 
+ Other is NOT now under the Charge of being concerned, (what- +Lewis. 


ever Suſpicion may remain upon him :) And the only Perſons fixed 
upon by the Affidavits, now actually under the Charge, are mere 


 Pampilet-Sellers and Publiſhers, of whom they were bought. And 


He could not, He ſaid, upon the beſt Conſideration that he could 
give it, at all diſcover or conceive how the Conviction or Acquittal 
of them of the mere Fact of Publication of this Libel, could any 


v aA afed the Merits of the Queſtion concerning the Civil Right; 
or how the Trial of the Point upon the Civil Right could be at 


all altered, by being brought on before, or after the Event of the 


Criminal Trial for Fab the Libel. 


Indeed, if that had been the Caſe, As ſuppoſe there had been an & P. Fiz. 


Information againſt the Principal Proſecutors of this Indictment 


for the Nuſance, for inſtructing and ſuborning Witneſſes, or for 


undue Endeavours to influence Jurors, Mat might be a Reaſon for 


poſtponing the Cauſe till theſe Charges relative to the Conduct of 


the Parties were tried. But Hat is not this Caſe : And whether the 
Defendants to the Informations were or were not guilty of publiſhing. 
this Libel, can no way affect the Merits of the Cauſe, or can any 


how be given in Evidence. 


Therefore the RuLE muſt be DISCHARGED. 


Rex wver/. Inhabitants of Mayfield. 


See this CAs E abridged, in the TABIUE; and at large, in the 
R of my SrrrIMNT-Casks, Ne, 144. 
3 N 


Fairley 
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Fairley ver. M*Connell. 


R. Afton ſhewed Cauſe © why a Procedendo ſhould not go, to 
the Burrough-Court of Portſmouth :” who inſiſted on a Right 
to proceed there, AFTER A Habeas Corpus cum Cauſa. 


He, on the contrary, inſiſted That by the Proviſo i in § 6. of the 
21 2 I. c. 23. (“to prevent Suits commenced in interior Courts, 
from being removed into ſuperior, unleſs &c,”) There ought to 

have been an Urter- Barriſter of 3 Years ſtanding, PRESENT at the 
Trial of the Cauſe: Whereas no ſuch Perſon was preſent at this 
Trial. For want of which, the Trial, He ſaid, was void; And 
the Habeas Corpus to remove wp Cauſe, was well brought. In 
Proof of this He cited Cro. Car. 79. Clapham's Caſe—(2d Reſolu- 
tion) in Point —© That it is eſſential "hat an Utter- Barriſter of 3 Years 

Standing, be preſent, either as Judge, or Deputy-Judge.” 3 Mad. 
85. Anonymous. A like Reſolution proving the Neceflity of an 
Utter-Barriſter's being preſent; Or elſe, that this Act, by Virtue 
of this Proviſo, does not extend to the Cale. : 


| Mr. Yates contra for the Proveltids. This Qualification, of 
being Utter-Barriſter of 3 Years ſtanding &c, onLy extends to the 
* P. 35 5. * Caſe of the Judge or Steward Himſelf; NoT to his AHſtant. And 
Mr. Serj. Stanniford who is ſuch a Barriſter as is deſcribed in tbe 
Proviſo, is the Judge of the Court, So that the Prov: %% does not 
extend to the prent Caſe. 


Mr. Aſton in Reply—But He was NoT preſent: The Cauſe 
was tried by Mr. White, an Attorney; who is his Deputy, and 
is not a Barriſter at all. And the Defendant relied upon the 
Habeas Corpus to remove the Cauſe out of this inferior Court; 
and therefore did not e to try the Merits, or make any) 
N Detence, ere. 


N. B. The PRovies: is, « That this Act (of 21 32 1. c. 23.) 
„ ſhall extend oN LV to 8VCH Courts of Record in Cities, Li 
b berties, Towns Corporate, and elſewhere, and for ſo long 
« Time only, as there is or ſhall be an Utter-Barriſter of 3 
ears Standing at the Bar, of one of the Four Inns of Court, 
that is or ſhall be Steward, Under-Steward or Deputy-Stew- 
ard, Town-Clerk, or Judge or Recorder of the ſame "oferior 
„Court; or that is, or ſhall be from Time to Time Aſfjtant 
„ to ſuch Judge or Judges of ſuch inferior Courts as ſhall not 
be Utter-Barriſters of ſuch SERIE; as is aforeſaid ; AND 


Q | « THERE 
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„ THERE PRESENT ; In which, ſuch Actions, Bill, Plaints, 
« Suits or Cauſes, is or ſhall be brought, commenced, or de- 
« pending; and nt of Counſel in any Action, Suit or Cauſe 
« then depending in the ſame inferior Court.” 


Lord MaxsFiELD—The Judge, though He be ſuch a Barriſter, 


can be of no Uſe to the Court, unleſs "He HIMSELF be THERE. 
The Meaning of the Act is, That ſuch an Utter-Barriſter ought 
in all Events, 70 be PRESENT af the Trial. 


Mr. Juſt. De x1s0N and Mr. Juſt. Wrrxor—Cerainly: That 


was the Meaning of the Act beyond Doubt. And for WANT of 
this, the Trial now in queſtion is void. 


The RuLE (to bow Cauſe « Why there ſhould not iſſue a 
« Writ of Procedendo, to be directed to the Mayor Aldermen 
and Burgeſſes of the Burrough of Port/mouth;” And © Why 


« the Defendant ſhould not pay to the Plaintiff the Coſts of 


« this Application; 3) was 


DISCHARGED. 


* Rex ver. Elizabeth Sarmon. 


H E Court 3 no Sort of Difficulty to quaſh an Indifment- 
(though attempted, by two or three Counſel, to be ſupport, 


P. 516. 


ed) « For that the Defendant for the Space of FouR Hours and 
* MORE TOGETHER, on every of the ſeveral Days ſpecified, (Which 
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66 
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"MC: 


cc 


'cc 


-CC 


.CC 


«c 


60 


cc 


«Cc 


-CC 


«Cc 


* were the firſt Day of January 29 G. 2. and divers other Days 


and Times between that Day and the Day of taking the Inquiſi- 
tion,) with Force and Arms Ec. at London, at the Pariſh of Sr. 
Martin within Ludgate, in the Ward of Farringdon Without, in 


London aforeſaid, unlawfully injuriouſly and wilfully did sg 


PLACE and KEEP a c.rtain Perſon, (whoſe Name was yet un- 


"7 


known to the Jurors,) in and upon the common and ancient Fo:t- 
Way on the North-Side of the Public-Street there ſituate, called 


Ludgate-hill; To DELIVER out certain PRINTED BILLS OF HER 
OccuPAT1on, to Perſons paſſing that Way; which ſaid Perſon 


the ſaid Days and Times, REMAIN IN AND UPON Zhe ſaid Com- 


mon Foot-Way DURING the ſeveral Spaces of Time aforeſaid, E- 
LIVERING AND DISTRIBUTING printed Bills, as aforeſaid ; 


8 


Whereby the ſame Foot-Wey, at thoſe ſeveral Days and Times, 


ſo ſet placed and kept there, by her the ſaid Elizabeth, did, on 


e 


was greatly 1 MPEDED: and OBSTUCTED; SO THAT the Liege 


Weckt of our ſaid Lord the King, there paſſing and reſiding, 


6 HM 5 could 


Hilary Term 31 Geo. 2. 
„ could NOT $0 FREELY go paſs and repaſs in by or thr ough the 
SAME War, as they ought and were uſed to do : To the great 
« Damage and common NusSANCE of all the ſaid Subjects, and 


« apainſt the Peace of our ſaid Lord the King his Crown and 
“ Dignity.” 


La) 


The Court held this to be a Matter Nor mndiftable ; and 
gquaſhed the INDICTMENT. 


The End of Hilary Term 1758. 31 Geo. 2. 
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by the Corporati 


* L b 1 P. 5175 
Eaſter Term ; 
31 Geo. 2. B. R. 1758. 
"Neu ver /. Richardſon, Wedneſday, 
5, „„ | 12th April 


(HIS was a General Demurrer, by the King's Coroner 1758. 
and Attorney, to the Defendant's Plea to an Information 

in Nature of a Q warranto exhibited againſt Thomas Ri- 
_ chardſon, to ſhew by what Authority he claimed to be 
one of the Portmen of the Town or Burrough of Ipſwich. 


The Plea (in Subſtance) is, that Ip/wich is an ancient Burrough | 


by Preſcription, prior to the Charter: That at the Time of granting 


it, there were, and long before had been 12 Burgeſſes called Port- 
men. Then it ſets forth the Letters Patent of Incorporation, dated 


11 Feb. 17 Car. 2. which, after reciting that this Town or Burrough 
had been, for many Ages, a Corporation &c; firſt confirms the ſaid 
Incorporation and all their Liberties Free Cuſtoms Franchiſes &c. 


Then the ſaid Letters Patent name conſtitute and confirm the ſe- 
veral Officers, and (amongſt the reſt) twelve Portmen. Then the 


y 
go on to grant and confirm, „that All Eledtions of the Portmen 


«c 


and of every of them, by the Death oR REemovar of any of 


them or otherwiſe in whatſoever Manner happening, ſhould from 


_ © thenceforth for ever be made and ought to be made by th OTHERS 


or REsS1Duz of the Portmen for the Time being, or the greater 
Part of THEM. F; coo Oe Wo) 


Then the Plea ſets forth the Acceptance of the Letters Patent | 


on, and their conforming thereto, to the Time of 
the Plea. 8 


The Plea goes on, and alledges a Cuſtom then and ſtill ſubſiſ- 


ting, © that the Bailiffs Burgeſſes and Commonalty for the Time 


being, oR /o many of them as would be preſent, have met and aſ- 
ſembled and of Right ought to meet and aſſemble together in the 


Moot-hall on 


Faſter 1erm 31 Geo. 2. 


PREY — Ke 
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cc 


cc 


ce 


«Cc 


46 


c 
cc 

cc 
cc 
«cc 
cc 
(c 
c c 
cc 
.cc 


60 


* Moot-hall yearly and every Year, at divers Times in the Year, 
viz. Once, on the 8th of September in every Year, for the Elec- 
tion of Bailiffs, and for the conſulting about and tranſacting of 
other lawful and neceſſary Affairs concerning the Burrough and 
the good Rule and Government thereof; and again at Michaelmas 
in every Year, for the tranſacting of divers lawful and neceſſary 
Buſineſſes &c; And alſo at ſuch oTHER Time and Times in the 
Year as to the Bailiffs of the ſaid Town or Burrough for the 
Time being hath ſeemed meet and neceſſary, upon pus Notice 


being previouſly given thereof, for the better ordering Regula- 


tion and Government of the ſaid Town or Burrough : At which 


ſaid Aſſembly, from Time to Time had and held as aforeſaid, 
the Bailiffs of the ſaid Town or Burrough for the Time being, 
during all the Time aforeſaid, have of Right preſided, and have 
uſed and been accuſtomed and ought to preſide ; and which ſaid 


Aſſembly, during all the Time laſt aforeſaid, hath been and hath 


been called the GREAT Court of the faid Town ar Burrough.” 


Then the Plea further ſets forth another then and ſtill ſubſiſting 


Cuſtom and Method of Electing ſwearing and admitting the Port- 


men, whenever any Vacancy or Vacancies hath or have happened 


by the Death Reſignation Diſcharge or Removal of any Portman or 


Portmen of the ſame Town, or in any wiſe whatſoever; vzz. © that 


0 


CC 
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cc 
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c 
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cc 
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cc 


cc 
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cc 
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re 


the REesIDue of the Portmen, or the greater Part of THEM, 
© have wwithin a REASONABLE AND CONVENIENT Tine after the 
« happening of ſuch Vacancy or Vacancies, af/embled in the Coun- 
cil-Chamber, for the Election of another Portman or other Port- 
men; And, in the ſaid Room there, have elected and named, 


and of Right ought to elect and name, out of the then Burgeſſes 


of the ſaid Town or Burrough then reſident and inhabiting 

within it, ſuch other Perſon or Perſons as the ſaid then REsIDus 
of the Portmen afore ſaid, or the greateſt Part of THEM, have 

thought fit and proper to be a Portman or Portmen of the ſaid 
«« Town, to fill up fuch Vacancy or Vacancies: And ſuch Perſon 
or Perſons /o elected and named to be a Portman or Portmen of 
the ſaid Town or Burrough, and being reſident and inhabiting in 


the ſame Town, hath and have, for all the Time aforeſaid, been 
ſworn and admitted, and during all that Time ought of Right 


„to be ſworn and admitted into the ſame Office or Offices; And 
every Perſon / elected ſworn and admitted &c, and being reſi- 
dent and inhabiting &c, during all the Time aforeſaid, hath of 
Right enjoyed had uſed and exerciſed, and during all that Time 
ought of Right to have Uſe and Exerciſe, and ſtill of Right 
_ ought to enjoy uſe have and exerciſe the ſaid Office of a Port- 


man of the {aid Town or Burrough, and all the Liberties Privi- 
leges Rights and Franchiſes to that Office belonging and apper- 
taining, trom the Time of his Admiſſion thereto, until rhe Death 
Reſignation Dz/charge or Removal of ſuch Portman.” 
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The Plea further ſhews, That every Portman of the ſaid Town * P. 519. 


or Burrough, during the Time of his being in that Office, ought, 
according to the Cuſtom of the ſaid Town or Burrough, to be re- 


ſident and inhabiting within the ſame Town or Burrough or the 


| Liberties thereof; and according to the Cuſtom of the ſaid Town 


or Burrough and BY THE DOT of hrs Office of Portman, ought to 
ATTEND and be PRESENT at every GREAT Court of the ſaid 


Town or Burrough held or to be held in the Moot- Hall aforeſaid 
within the ſaid Town or Burrough, To apvist and ASSIST the 


| Þailiff« of the ſaid Town or Burrough for the Time being, in the 
good Rule and Government of the ſame Town or Burrough, 


It then alledges that on the 8th of September 1755, and for fix 
Months and more next preceding that Day, He the ſaid Thomas Ri- 


chardjon and one John Gravenor were Bailiffs of the ſaid Town or 
Burrough. 


bat on the ſame Day and Year, and for the Space of one whole 
Year then laſt paſt, and upwards, Sir Richard Lloyd Knight, John 
 Sparrowe, Samuel Kent, Humphrey Rant, Ellis Brand, Michael Thir- 


le the Younger, Goodchild Clarke, William Hammond, George Foſter 
Tufnell, and James W ider Were the then Portmen of the ſaid Town | 


or Burroug h. 


That within the aid . of that You duet" Which the ſaid. 


Sir Richard Lloyd Ec. were Portmen as aforeſaid, divers Great 


Courts of the ſame Town orBurrough, were holden&c; that is to ſay, 


One Great Court of the ſaid Town or Burrough, was duly holden at 
the ſaid Moct- Hall of the ſaid Town, in and for the ſaid Burrough, 


on the 13thof January 1755; One other Great Court of the ſaid 
Town or Burrough was duly holden at the ſaid Moot-Hall &c, on 


the 15th of April 1755; One other, on the gth of June 1755; And 


One other, on the 19th of June 1755; Before the Holding of 


which ſaid ſeveral Courts reſpectively, pus NoTICE had been 
GIVEN of the Boing thereof reſpeetrocly. 


That on the ſaid 8th of September 175 © they the ſaid Thomas 


Richardſon and John Gravenor, being then Bailifts, and the above- 
named James Wilder, then one of the Portmen of the ſaid Town 


or Burrough as aforeſaid, and a great Number of the then Burgeſles 
and Commonalty of the ſaid Town or Burrough, in due Manner, 


according to the Cuſtom of the ſaid Burrough, met and aſſembled 
together in the Moot- Hall aforeſaid within the ſaid Town or Bur- 
rough; and then and there held a Great Court of the ſame Town or 
Bu rrcugh, (due Notice of the holding thereof having there been pre- 


viouſly given,) for the Election of Bail: Ys of the ſaid Town or Bur- 
5 1 rough, 


— 
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* P. 520. rough, and for the Tranfaction of divers other lawful and neceſſary 


Matters and Buſineſſes concerning the good Rule and Government 
of the fame Town or Burrough. 


That the ſaid Sir Richard Lloyd, Fohn Sparrowe, Samuel Kent, 
HumphreyRant, Ellis Brand, Mich :aelT h:rhle, Goodchild Clarke, William 
Hammond, and George Foſt r Tuffnel!, did not, nor did ANY of them 
ATTEND 0 APPEAR at the ſame Great Court of the taid Town or 
Burro ugh, but WILFULLY ABSEN TED 7hempelves therefrom; And that 
Tliey and Every and Each of themw1LFULLY had abſented themſelves 


rem the ſaid other Great Courts of the ſaid Town or Burrough which 
had been fo duly holden in the fame Town or Burrough within the 


{aid Space of One Year then laſt paſt as aforeſaid, and from every 
of thoſe Great Courts; And had voluntarily neglected, and every and 
Each of them had voluntarily NEGLECTED 70 attend at the ſaid Great 
Courts ſo holden as aforeſaid, or at any of them : And thereby, Each 


” of them the ſaid Sir Richard Lloyd &c. and G. F. Tufnell Hegleted 


and omitted the Duty and Execution of his ſaid Office of One of the 


Portmen of the ſaid Town or Burrough, and thereby DEPRIVED HH 
{hen Balliſts Burgeſſes and Commonalty of the ſaid Town or Bur- 


rough, aſſembled at the faid ſeveral Great Courts, of that Counſe! 
Aid A tance and Advice which by the DUTY of hrs Office of Port- 


an of the ſaid Town or Burrough, and according to the OBLIGA- 


TION of the OATH of Office by him taken in that Behalf, He ough 


to have given; To the great Hindrance and Delay of the public 
Buſineſs of the ſaid Burrough, To the great Damage Diſappoint- 
ment and Prejudice of the Bailiffs Burgeſſes and Commonalty of the 
ſaid Burrough, and to the great Hindrance and in open Subverſion 


of the good Rule Government and Conſtitution of the faid Bur- 
rough. 


That thereupon, at the fame Great Court of the faid Town or | 
Burrough holden on the ſaid 8th Day of September 1735, for the 
Purpoſes aforeſaid, (the ſaid Great Pere having Notice of the Pre- 


miſles,) It was in due Manner Ordered, by the ſaid then Bailitts 
Burgeſſes and Commonalty of the ſaid Town or Burrough then met 
and end at that Great Court as aforeſaid, That the ſaid Sir 
«« Richard Lloyd, John Sharrowe, Samuel Kent, Humphrey Rant, 


II. lis Brand, Michael Thirkle, Goodchild Clarke, William Hammond, 
<« and George Foſter Tuffnell, and each of them reſpectively, ſhould 
«+ ſeverally and reſpectively HAVE NOTICE of the Neglect of Du'y 
charged upon each f them, and be ſummoned to e at the then 
ee next Great Court of the ſaid Town or Burrough that is to ſa, 


Cc 


zin the Moot-Hall aforeſaid, on Monday the 29th Day of the tame 
„ September ; teverally and reſpectively to ſew Cauſe, (if they or 


any of them could,) Why Each of them reſpectively ſhould nt 
be DISCHARGED from bis aid OFFICE of PORTMAN, FOR die 


«c 


reſpeclive NEGLECTs . of 
That 


—— 
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* That aſterwards, and before the Holding of the ſaid then next“ P. 521. 
great Court of the ſame Town or Burrough, to wit on the 20th 
Day of the ſame September 1755, Each of them the ſaid Sir Richard 
Lloyd, J. S. S. K. H. R. E. B. M. T. G. C. M. H. and G. F. T. 
HAD NOTICE of the ſaid Order ſo made by the fame Great Court, 
and of the Charge alledged againſt Each of them reſpectively, of his 
aforeſaid Neglects; and were then and there /everally and rejpective- 

Iy $SYMMONED, and every and each of them was then and there 1 
due Manner ſummsned to attend and appear at the ſaid then next 
Great Court of the ſaid Town or Burrough'to be holden in the Moot- 
Hall aforeſaid in the ſaid Town or Burrough on Monday the 29th 
Day of the fame September, by the Bailiffs Burgeſſes and Commonal- 
ty of the ſaid Town or Burrough, and to ſhew Cauſe (if any of 
them could) why Each of them the ſaid Portmen reſpectively 
{ſhould not be diſcharged from his ſaid Office of Portman, for his 

reſpective Neglects aforeſaid. 


That afterwards, that is to fay, on the ſame Monday the .2gth 
Day of September in the ſaid Year of our Lord 1755, They the ſaid 
Thomas Richardſon and John Gravenor, being then and there Bai- 
liffs of the ſaid Town or Burrough, and the ſaid James Wilder being 
then Ore of the Portmen of the ſaid Town or Burrough, And a great 
Number of the then Burgeſſes and Commonalty of the ſame Town 

or Burrough (due Notice having there been previoully. given in that 
| Behalf,) did, in due Manner according to the Cuſtom of the ſaid 
Burrough, meet and afſemble in the Moot-Hall aforeſaid within the 
ſaid Town or Burrough, And then and there held a Great Court of 
the ſame Town or Burrough in and for the ſaid Town or Burrough ; 
And the ſaid Sir Richard Lloyd, J. S. S. K. H. R. E. B. M. J. 
G. C. V. H. and. G. F. J. although they were then and there ſo- 
lemnly and ſeverally called for that Purpoſe, did Nor nor did any 
of them APPEAR,0or ATTEND at that Court, or SHEW ANY CAUSE 
Why they and Each of them ſhould nor be diſcharged from the 
ſaid Office of Portman of the ſaid Town or Burrough : But they 
and each of them did then and there wholly make DEFAULT therern. 


That at the e Great Court Sc. fo holden as aforeſaid on the 
faid Monday the 29th of September 1755, a FURTHER Day was 
given by the ſame Great Court, to the ſaid Sir Richard Lld &c. re- 
ſpectively, until the then next Great Court of the ſaid Town or 
Burrough to be holden in and for the faid Town or Burrough at the 

_ .Moot-Hall of the faid Town or Burrough on Tueſday the 14th 
Day of October then next enſuing, To ſhew Cauſe as aforeſaid: And 

it was then and there in due Manner Ordered by the ſame Great 
Court, © That the ſaid Sir Richard Lloyd &c, and every of them 
* ould have Notice and be ſeverally and reſpeCtively ſummoned 70 
* appear at the ſaid then next Great Court Cc, to be holden Cc, 


4 «cc On 
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* P. 522, my on the ſaid 7 ueſday the 14th Day of Ocfober then next a g3 
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« ſeverally and reſpectively to ſhew Cauſe, (if any of them could,) 
« why they and Each of them reſpectively ſhould not, for the 
« Cauſ: afor:ſaid alledged againſt Each of them reſpectively, be diſ- 
« charged from his Office of Portman of the ſaid Town or Bur- 
42 rough, for His Neglecis aforeſaid. 


That afterwards, and before the Holding of the ſaid then next 
Great Court of the ſame Town or Burrough, to wit, on the foth 
Day of the ſame Ocfober in the ſaid Year of our Lord 1755, They 
the ſaid Sir Richard Lloyd &c, and each of them reſpectively, bat 
due Notice of that Order, and of the Charge alledged againſt each of 
them reſpectively, of his aforeſaid Neglects; and were then and 
there ſeverally and reſpectively ſummoned, and every and each of 
them was then and there in due Manner ſummoned to appear and 
attend at the ſaid then next Great Court of the ſaid Town or Bur— 
rough to be holden in and for the ſaid Town or Burrough, on Je 
day the 14th Day of Ocfober then next enſuing, To ſhew Cauſe, (if 
any of them could,) why they and each of them reſpeCtively 
ſhould not, for the Cauſe aforeſaid alledged againſt each of them 
reſpectively, be diſcharged from his Office of a Portman of the ſaid 


Town or Burrough, I his Neglecls aforeſaid. 


That on the ſaid T 0 the 14th of October aforeſaid, in the. 
faid Year of our Lord 1755, Lark Tarver and Thomas Bowell were 


Bailiffs of the ſaid Town or Burrough ; And that the aforeſaid Sir 
| Richard Lloyd &c, And James Milder, were the then eng Fegunen 


of the laid Town or Burrough. 


That on the ſaid 7. weſday the 14th Day of October aforeſaid, They 
the ſaid Lork Tarver and Thomas Bowel, then being Bailiffs of the 
ſaid Town or Burrough, and he ſaid James WILDER Zhen ONE of 
the Pertmen of the ſame Town or Burrough, and a great Number 


of the then Burgeſſes and Commonalty of the ſaid Town or Bur- 


rough (due Notice in that Behalf having there been previouſly given,) 


did, in due Manner according to the Cuſtom of the ſaid Burrough, 
meet and aſſemble in the Moot-Hall aforeſaid in the ſaid Town 
or Burrough, and then and there held a Great Court of the ſame 


Town or Burrough, for the Tranſaction of divers lawful Affairs 


concerning the Good Rule and Goverment of the ſaid Town or 
Burroug. 


That at FER ſame Great Court, & e, fo holden as aforeſaid on J. ueſ- 
day the 14th of October 1755, The aforeſaid Sir Richard Lloyd &c, 


were ſeverally and ſolemnly called, and every and each of them was 


ſeverally and ſolemnly called to appear and ſhew Cauſe at that 


Court, (if any of them De why cach of them reſpectively 


I ſhould 
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* ſhould not, for his Neglect of Duty aforeſaid charged and alledged x P. 
againſt each of them reſpectively, be diſcharged and removed from 
his ſaid Office of Portman of the ſaid Town or Burrough. That 
they the faid Sir Richard Lloyd Ec, being to reſpectively and ſo- 
I:mny called as laft aforeſaid, DID NOT or did cny of THEM 
ATTEND or appear or ſhew any Cauſe whattoever, at that Court, why 
they or any of them ſhould not be diſcharged and removed from 
his ſaid Ottice of Portman of the ſaid Town or Burrough: But they 
Every and Each of them did then and there «c/o//y make Default 
therein; and neither they nor any of them, nor any Perſon on the 
Behalf of them or any of them, did then require any future Day 
or Time to be allowed to them or any of them, to ſhew Cauſe as 
aforeſaid. WHEREUPON, the ſaid Lark Tarver and Thomas. Bordell, 
then being Bailiffs of the ſaid Town or Burrough, And the Reſt of 
the ſaid Burgeſſes and Commonalty of the ſaid Town or Burrough, 
then ſo met and aſſembled, and holding the ſaid Great Court of the 
aid Town or Burrough as aforeſaid on the ſaid 14th Day of October 
in the Vear laſt mentioned, having taken the Premiſſes into their Con- 
{ideration, andhaving fully and deliberately weighed the ſame; The 
111d COURT did then and there ORDER *©* That Each of them the ſaid 
« Sir Richard Lloyd, J. S. S. K. H. R. E. B. M. T. G. C. V. H. 
and G. F. TJ. ſhould be DISMISSED DISCHARGED and REMOVED 
from his Office of a Portman of the ſaid Town or Burrough: And 
Each of them reſpectively was then and there, by the ſaid Court, 
FOR hes [aid Neglect of Duty, DULY difcharged and removed from 
his Place and Office of Portman. of the ſaid Town or Burrough ; 
and Each of them hath ever fince remained and been, and yet is 
diſcharged and removed therefrom.” 


That the aforeſaid Sir R. L. J. S. S. K. H. R. E. B. M. J. 
G. C. HY. I. and G. F. J. being fo reſpectively diſcharged and re- 
moved front their ſaid reſpective Offices as aforeſaid, He the ſaid 
James Wilder, after wards on the fame Day and Year, and from the 
Time of their ſaid reſpective Diicharges and Removal UnT11. AND 
AT the Time of the Election of OTHER Portmen of the ſaid Town 
or Burrough herein after mentioned, remained and was a Portman 
of the ſaid Town or Burrough ; and then, and during all that Time, 
was the ONLY Portman of the fame Town or Burrougb. 


That afterwards, on the ſaid Twe/day the 14th Day of October. 
aloreſaid in the Year laſt mentioned, the ſaid James Wilder, being 
THEN he ONLY Portman of the ſaid Town or Burrough, retired 
and went into the Room called the Council-Chamber, in the Moot- 

Hall aforeſaid in the ſaid Town or Burrough, in Order to elect 
Other Burgeſſes of the ſame Town or Burrough, reſident and in- 
habiting within the ſaid ] own or Burrough, to be Pcrtmen of the 
laid Town or Burrough a: the Places of Portmen of the ſaid Town 
or Burrough vac ANT as aforeſaid ; And did then, in the ſaid Room 

6 K — niere 


5 


2 
3 


* * wm reg no Frags — 


— — 


— — , , ,⏑«⏑ Gf 7—1·*¾/ f 


——— — * 


Eaſter Term 31 Geo. 2. 


1 * P. 524. 


* there, / in due Manner ELECT Him the ſaid Tnom as RicuAR SON 
(being then and there a Burgeſs of the fame Town or Burrough, 


inhabiting and refident within the ſame Town or Burrough, and a 


fit and proper Perſon to be a Portman thereof,) to be One of the 


Portmen of the ſaid Town or Burrough, zn the Place of One of the 


Portmen of the ſaid Town or Burrough THEN VACANT @s afore- 


ford. 


That he the faid Thomas Richardſon, being / elected to be 1 
Portman of the ſaid Town or Burrough, afterwards and before he 
was admitted to or took upon him the Execution of that Office, 


that is to ſay, at the ſame Great Court of the ſaid Town or Bur- 


rough, in the Moot-Hall aforeſaid, on the ſame TJuęſday the 14th 


Day of Odlober in the Vear laſt aforeſaid, at the ſame Great Court 


of he ſaid Town or Burrough, in the Town-Hall aforeſaid, did 


then and there, BeroRE Zhe ſaid Lark Tarver and Thomas Bowel! 
then BAILIFFS of the ſaid Town or Burrough, in due Manner 


and according to the Uſage and Cuſtom of the ſaid Burrough, take his 


Corporal Oath for the faithful and due Execution of the ſaid Office 
of a Portman of the ſaid Town or Burrough in all Things concerning 


the ſame, and ALL OTHER Oaths then required by Law in that Be- 


half: And thereupon, He the ſaid Thomas Richardſon was then and 


there, at the ſame Great Court, in due Manner admitted into the 


| faid Office of a Portman of the ſaid Town or Burrough. And there- 
upon, and by Virtue thereof, He the ſaid Thomas Richardſon, after- 


wards, that is to ſay, on the ſaid 14th Day of October 1755, and 


.continually from thence until and at the Time of exhibiting the In- 
formation, was and ſtill 1 is a Portman of the ſaid Town or Burrough. 


And by that Warrant Sc. Se. 


T he King's Coroner and Attorney demurs generally; And the 


Defendant) Joins in Demurrer. 


| This Caſe was tres Times argued. 


The General Queſtion was, © Whether the Defendant has mewn 


a ſufficient Title to the Office:“ Which general > was di- 


: Iſt Objection 
o the Re- 
moval. 


* vided into two ſubordinate Ones; 3 VIS. 


iſt, Whether the Nine Portmen had ! Deen 4 and duly REMO- 


VED; And (admitting that they were ſo. ) 


hy Whether the Defendant was well cnos EN. 


Firſt—The Counſel for the Crown nravit That the Perſons amo- 
ving had 70 POWER 70 amove, For a Corporation have no ſuch 
4. 5 Power 


9 
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— 


' Power inherently or mcid-ntally: And none is, in the dent Caſe, * P. 52.5. 
either given to this Corporation by Charter, or claimed by Pr 111 done 


They cited Magna Charta, c. 29. Nullus liber homo diſſeiſietur 
de libero tenemento uo, ne per legale judicium parium ſuorum, 
vel per legem terre. James baggs Caſe, II Co. 93 to 99. 
1 Ro. Rep. 224, 225. 8. C. and S. P. The Crown may, by Writ, 
diſcharge ſome Officers, after Conviction. See Sir Robert Sawyer $ 
Argument on the Quo Warrento againſt London, fo. 22. State 
Trials Vol. 4 fo: 810. 8. C. Where Sir Robert mentions the 
Cafe of a Coroner: F. N. B. New Edit. 38 1. Old Edit. 163. 
Moeit de Coronatore eligendo vel exonerando. Regiſter 177, 178. Writ 
de Coronatore eligendo; & de. Viridari eigendo. F. N. B. New 
Edit. 383. Old Edit. 164. Writ de electione Viridariorum Foreſtæ. 


Dyer 333. Paſch. 16 Eli. pl. 28. which was a Reſtoration by Writ 
of a Citizen of London, who had been disfranchized. | 


; * Theſe Autkorities they cited, to illuſtrate inddedace the Poſition 
That, in Conſequence of a Convictian, Writs ſhall iſſue out of 
« the King's Courts, where the Conviction i is; and to thew 60 that 
the Power.! ts originally 1 in. the Crown.” 


In Yater's Caſe, Style 477, 480. it is ſaid © There _ be n 
4 Cuſtom or a Statute to warrant a Disfranchiſement.” 3 
FNaym. 391. Rex v. Mayor of Coventry, M. 10 W. z. (2d Point,) 
The Court held that the Corporation ought to ſhew a Power, 
either by Cuſtom or under their Letters Patent. 2 Ld. Raym. 
1504, 1505, 1566. M. 3G. 2. Rex v. Mayor &c. of Doncaſter, 

recognizes the Authorities of Bagg's Caſe, and Yates's Caſe, © That 
a Freeman ſhall not be removed, but by Charter or Preſcription.” 

That Return was quaſhed; and a peremptory Mandamus iſſued. 
; And M. 29 G.2. B. R. Rex v. Pon fonby was agrecable to this. 


The only Difum to Fa contrary of this Doctrine, is in 2 Strange : 
819, 820. Lord Bruce's Caſe: where it is ſaid * that the Modern 
Opinion has been, that a Power of Amotion is zm7cident to the Cor- 
'< poration.” But this Report ought to carry but little Weight : 

For other Accounts of that Caſe differ from it; And No ſuch 22 
dern Opinion as there hinted at, does any where appear. 


3 Objection (under the firſt Point.) : 


2d Objefton 
1 | 2 to the Re- 
lere was No V icient CAvsr of Removal of theſe © Portmen 


„ MOV al. 


Their NonN-ATTENDANCE was 70 Breach of their Duty ſo as 
to occaſion a Forfeiture. 1 Hawk. P. C. 168. ſays that the Notion 
of Forfeiture by bare Non-Uler is not well warranted by the Au- 
dor cited in Maintenance of 1 it. 


This 


TOE term 3 i Geo. 2. 


———— eos 


* P. 520. „This Duty, „of attending to adviſe and aſſiſt the Bailiffs at the 
«- Great Coufts, is Nor conſrant and continual; but OCCASIONAL 
only, and when they receive Notice to do fo: They are not obliged 
to attend the ordinary and common Buſineſs of theſe Great Courts. 
And it is not here alled ged, «that any Counſel, Aid, Aſſiſtance, or 
& Advice was wanting.” in the Plea “ conclide 2s.that this was 
to the Damage and Prejudice of the Corporation, and their Hin- 
e derance Sc. 


But there is 79 ſpecial Damage laid: And the ſtating a Gener "al 
Damage to the Corporation 1s not enough ; without ſhewin 8 a par- 


A, to pri- ricular Prejudice to them. I Toft. 233. 6. is expreſsly ſo.* 
vate Offices: 


nga oh A Burgeſs's Non-Attendance at Seflions, is NO Cauſe ſullicient ſor 


concern the a Removal of him. .Regina v. Mayor and Burgeſſes cf Pomfpret, 


ae . 11 Aune, in Lucas 8 Keport 1875 1s expreſsly lo reſolved. 
on of Juſtice | 


or the Com- 
mon-Wealth. But even 0 they had this Power of Removal; Vet, it 
ougnht to be for ſuch an Offence as was againſt their Oath of Office: and 
_ conſequently, this Oath of Office ought to be ſet forth. Style 477, 473. 
2 Ld. Raym. 1233. in Serjeant Mhitaker's Cale—Regma v. Ballivos, 
Burgen/es & Ec. de Grppo ; There the Oath : zs ſet forth. Here it is not. 


3d. Objeckion Third Objection (under the firſt Point) This is not a Removal 
to the Re- by the WHOLE Body, at a Corporate Aſſembly; but by a particular 
moval. Court. In Carthew 172. Sir Peter Rich v. Pilkington, the Court of 

Mayor and Aldermen was holden t to bea Corporate Aſſembly; 
but a Court. So here, this Great Court was only a mix? Aſſembly; 
and not the 8 Burgeſſes and Commonalty... 


Ich. Objeai: Four th ; Objeftion (under the firſt Point. 5 The: Removal is NOT 
on to the under their Common Seal. 1 Salk. 192, The Mayor of JV. betford's 
Removal. Caſe, is in Point, © That a Corporation 9's not do an Act in Pars, 
without their Common Seal.” 13 H. 8. 12. Ploꝛod. ꝙ 1. b. 92. 4. 
(On ide z Saund. 30 5. 3 Lev. Manby v. Long et al 1 Ventr. 47. Port 
Exception to V. uy. 1 Mod. 18. S. C. 4 In 1 Ventr. 355. Haddct's Caſe, The 
the Plea.) Words are, If the Power to remove be at their Will and Plea- 
1 Fnenps « ſure, this Will v be ex preſſed under their Common Scale Put in 
Avowry) © a Return to a Mandanius, Debito modo ametus may ſuffice. There 
t Allthelelait is a Note, at the Bottom of the Colchefter Cafe in 1 Peere Wis. 
Ca 29 mot 596, © That the Method of disfr anchiſing a Corporator, (in order 
ly prove the ** to examine Him as a Witneſs,) is by an Information in the Na- 


Fob 5 80 not <6 ture of a 0 warranto againſt the Member; who confeſſes the 
eine IE 


point re olred“ Information: On which, there is a 7udgn.ent to disfranchiſe Him.“ 
The preſent Caſe is NoT e to a Return to a Mandan un; where 
the mere Return of his being © debits modo amotus” is ſufficient: 


Here 
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Here, it ou ght to be / pleaded; this being a Plea to an n 
which Plea ought to be taken againſt the Pleader. 


P. 527. 


Fifth Objection (under the firſt Point) was to the Want of PR- 5th 5 7 
oN AL Notice being given to the ꝙ removed Portmen, * to attend probe 
« the five Great Courts firſt mentioned in the Plea ;” (for the Non- 


Attending whereof, they were afterwards remov ed. ) 


This Objection was firſt ſtarted by Lord Man fel who ob- 
ſerved that for the Meetings aſſembled for doing Corporate Acts, 
A Summons (of ſome Sort or other) is neceſſary; And that here, the 
Offence itſelf turns upon Abſences from ſeveral Courts, not holder 
(except one of them) upon $TATED Days, during the Period of 
about a Year; Yet u PERSONAL Notice to theſe Portmen is alledged 
by the Plea; but only, in general, “that pus Notice was given of 
"7 06 holding thereof reſpectively: So that it does not appear that 
they had any Reaſon to think of any PARTICULAR or SPECIAL | 
Buj neſs. And if fo, the particular Notice afterwards given them, 
to ſhew Cauſe why they ſhould not be disfranchiſed,” will not 
affect them: For Hat is quite a ſubſequent diſtin&t Tranſaction. 


Therefore He offered to hear a further Argument on this ſingle 
Head if the Parties defired it. Which they did: And this ark 
tion was argued by itſelf. „%% es Go Cn 


The Counſel for the Crown alſo cbjetted to the Notice given to 
theſe Portmen, of the Courts at which they were to have attended 
40 ſhew Cauſe why they ſhould not be disfranchiſed. 


iſt. They argued that it was not their Duty to have attended ar 
ALL Great Courts, upon GENERAL Notice of them, WITHOUT | 
PARTICULAR and PERSONAL Summons. For without ſuch per- 


| ſmal Notice, they could not be guilty of ſuch a Laches as would be 
a Ground for a Forfeiture of their Office. 


2dly. They inſiſted al that PARTICULAR and PERSONAL. 
Notice ought to have been given them, of the Charge, and of the 
Intention to disfranchiſe. I Sal-. 214, Nurſe v. Fan 8 Rep. 
93, Fraunces's Caſe, (3d. Reſolution.) Ang although 1 it is alledged, 
* that Eacu of them ee HAD Notice; * yet this was not. v. rar; 5 oy 
enough But a particular and ſpecific Summons ought to be ſet forth. 
And they cited She 446, 452. The Protector and the Town of 
Colchefter, Bernardiſton the Recorder's Caſe. 4 Med. 37. Glides 
Caſe. Caſes temp. W. 3. fo. 29. S. C. Bagg : Caſe, II Kep. 99. 4. 
And it is bo 0 ſo in Aclions. Fletcher v. Ingram, laſt cited 
Pook, fo. 87, 88, (v. Caſes temp. M. 3.) was a Replevin: And 
% Netitiam babuir was holden too GEE ELd; Roym 22 55 226. 
as 2 — Logiaa — Ner 
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9 528. * Rex v. Chalke upon a Mandamus to reſtore an Alderman, per Holt, 
« A Summons is neceſſary, that the Perſon charged may be pre- 
% ßpared to make his Defence.” And this ought to be perſonal. 
And it muſt be given by the proper Perſon. 6 Rep. 29. 4. b. Green's 


The r{iPoint. Caſe: Where no Lapſe incurred for want of it's being given in 
Certainty and explicit Particularity, and by the proper Perſon too. 


Now the Words in the preſent Allegation &« that each of them 
had © Notice,” may be true; though they had no proper, regular, 
and perſonal Notice. 5 1 


Second Point (viz. Second ſubordinate Queſtion.) 


The Defendant has NoT been DULY ELECTED, and ſworn. 


aſt. Objetion 1ſt, For the Election ought to be by the Reſidue ; And “ Reſidue” 

Mort rot is a plural Term, and imports * the others: Whereas here was 

tion. only ONE SINGLE Portman left, And He alone elected the Defen- 
dant into this Office. 5 5 


Ihe Cuſtom requires“ the Portmen to aſſemble: Which Expreſ- 
ſion neceſſarily imports ſome Number of them, at leaſt more than 
One; For One alone can never be ſaid to aſemble. And all Char- 

ters ought to be taken according to the Cuſtom ſubſiſting at the 

Time of granting them. 2 It. 282. And here they have been 
reduced to One, not by the Act of Providence, but by the voluntary 
A of the Corporation themſelv es. 


2d. Objection 2dly. The Cuſtom alſo requires a reaſonable and convenient Time, 

OO. between the Happening of the Vacancy, and the Election of a 

tion. new Portman.” Whereas this Election Admiſſion and Swearing 

: of the Defendant to be One of the Portmen in the Place of One of 
thoſe removed, were all immediate. ” 


7 = Rig 3dly. Beſides, He ought to have been elected into the Place of 
to Defen-  Lome particular Portman; not in general, © into the Place of Ore 


tion. of them then vacant.” 


Ach Objec- Athly. The Plea does not Tufficiently particularize the Oath of 
on 06000- _ Office, (vide Szy/e 478;) nor alledge that the Perſons who admini- 
Election and ſtered the Oaths to the Defendant, (viz. the Bailiffs,) ** had ſucb 
Swearing. * POWER 70 admmyſter them. It is only averred *© That He took 
«© them before them in due Manner and according to the Cuſtom.” 

I Strange 539. Rex v. Decan. et Capitul. Dublin. Per Eyre Juſtice, 

In the Caſe of Corporations, where the Charter doth not impower 

any Body to give the Oath, they are forced to get a Dedimus out 

of Chancery.” M. 8 G. 2. B. R. Rex v. Gibbon, a Fernen of 

e V 


—— _________A/lt_—_— pry 
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Nero Romney; on a Motion for a new Trial: per Ld. Hardwicke * P. 529. 
« The Defendant, when He comes to make a Title againſt the 

« Crown, upon an Information in nature of a Quo warranto, mult 

«© make a complete Title to the Office; and muſt ſhew a RIGHT of 

« Swearing :” And his Lordſhip expreſsly added,“ Shewing that 

«© he was ſworn in due Manner and Form, alone is not ſufficient.” 

Now here, he has not ſhewn © That the Barhfs had a Right to 

« adminiſter the Oath.” 


| The Counſel for the Has as Firſt obſerved that a PLEA i 18 Ex N 
to be taken to a common Intent: Tis not like a Mandamus to reſtore; ; 
which muſt be taken more e ſtrictiy. 


It appears, they 850 upon this Plea, that there was in Fact a Remo- 
val of former Portmen; a Vacancy occaſioned thereby; and an Election 
of the Defendant into the Office, upon 7hat Vacancy. The Po -W IR 
t9 remove, is to be tried in another Method; at leaſt, more properly 
than by 7475s Method: However, the Defendant is content to Ar 
_ Merits determined in this or any Method. 


Having premiſed thus much in general.— 


1ſt. They urged that. this Power of Removal is 7mpiied and in- 88 
Herent and INCIDENTAL 70 #50 Confrirnren of a Corporation. "to. the Re 


e 
The Low gives whatever i is neceſſary to the Enj ] oyment of a Grant. 
Upon this Principle, is founded the Power of making By-Laws by 
.Corporations: Much more, muſt they have Power inherent in them 
to exerciſe. As ESSENTIAL 70. their Exiftence and Preſervation. 


The Power of Amotion is One of theſe ; and is NoT /imited to 
Cates where the Party has been previouſly CONVICTED. Their 
Power of Amotion is the ſame, after Conviction, as hehre; neither 


greater, nor lefs : The Conviction ering no CHANGE, either upon 
the Charter or Freſeription. 


Conviction is not a true Criterion of Guilt. For atrocious Crimes 
are nor purged, with reſpect to the Corporation, by a Pardon before 
Convitizon; (which the Crown may grant, if they pleaſe:) Or the 
Offender may run away.z. and thereby avoid being convicted at all. 


Such FP tha can not be contrary to Magna Charta. For a Man 
may certainly be removed from his Freehold; if he can be ſo by 
the Law of the Land. So that there is no Argument to be drawn 
from Magna Charta, as to this Queſtion. _ 


If a Corporation have no e Power to dekanchiſe "IR 


can they do it even upon Requeſt of the: — —.— himſelf? Yet 2 
that was add PE _ — 18] de 8 


But 


— x 45 Dev 4.— — reer — i 
* 2 — ant I ADEN AND? a gt . . <> ae. wt — > os — —— 2 - - 
== - 2 — x — 3 


At pa. 1566. 


Charge did 


_ abs. th. lt. A. — —_ _ I WIT ao. 
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* P. 530. * But his is NOT @ Disfranchiſement of a Freeman; but only a 
Diſplacing an Officer from an OrpIck, leaving him $TILL @ Free- 
man. And ſurely, this mere DISPLACING from an Office can 
never demand a previous Conviction. 


Suppoſe an Officer becomes, by the Viſitation of Providence, 
inſane, blind, or otherwiſe zncapable to execute his Office; may not 
He be removed from ſuch Office? Ours is not an arbitrary Removal 


ad libitum; but a Removal for good Cauſe. 


The Caſe of the Corporation of Doncaſter, in 2 Ld. Raym. 1 564. 
1 (on a Mandamus to reſtore Scott to be a Capital Burgeſs,) makes the. 
Court obſerve Diſtinction between * turning out from an Office, and disfranchijing. 
e that the . 1 : | | 


© not affect Lord Bruce's Caſe in 2 Strange 819. is an Authority for us: For 


him as a it ſays expreſsly, that the Modern Opinion has been that a Power 


« Capital „ of Amotion is incident to a Corporation; though Bagg's Calc 
” bit only in « ſeems contrary.” So in the Caſe of Rex v. Phmpton temp. Ld. 
« Chamber- Hardiwicke.+ And from the nature of the Thing, it nu/t be inbe— 
«6 lain.” | . N | 3 | 3 2 . 
E the Corporation, 


z 
Caſe, orwhen: | 


SV. poſt 533. Beſides, here 7s an 1MPLIED Power to remove, by the Cuſtom. 


er 534% For it is © togo to Election &c. whenever any Vacancy happens by 
Removal &c of any Portman or Portmen :” Which implies 
that the Corporation muſt have a Power to amove. 


In the Caſe of Mr. Fetherfton-haugh, Rex v. Mayor of Newcaſtle 
upon Tyne, Mich. 1747. 21 G. 2. B. R. the Court would not grant 

a peremptory Mandamus to reſtore Him; though the Common Council 
who removed him, had no Power in them to remove, but that 
Power muſt have been in e Body at large, if it exiſted at all. 

However, here, the Removal is by the Body at large. . 


In the Caſe of Rex v. Tidderley, 1 Siderfe. 14. It appears that the _ 
1.9. Ch. Baron Hal: thought that Corporations had this Power, to 
remove for good Cauſe;” As Corporations, and zrcidentally. _ 


It has been faid, “that, after Conviction, the Corporation may 
have a Writ from the Crown to remove the Offender.” But this is a 

Dangerous Doctrine, © that Corporators may be removed by ri 
From the Crown.” 2 


As to the Caſes cited Some of them relate to Coroners, Ver- 
derors &c ; which are not applicable to Corporators. 


Bagg's Caſe was upon a Mandamus to reſtore: And there was 
No /uficient Cauſe of Removing him from his Franchiſe, All ths 
A. Yo 


e Fay 


N taken: And the Cauſe returned was holden F inſufficient. 
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* reſt of the Caſe is extrajudicial : And the latter Part of it does not * p. 531. 
appear in Ld. Rol/s's Report of it. So that, probably, it was only 
the Reporter's own O Fn; and no- ſaid by the Court. 


— 


And if a Corporation has inherent Power to remove, the Cita- 
tion from Magna Charta does not oppugn it: Becauſe, in ſuch Caſe, 
it 1 * per legen terre. 


Style 478. was the Caſe of a Freeman drsfranch iſed ; not an Officer 
only removed from his par ticular OHce. 


As to 1 Ld. New. 291, Rex v. Mayor of Coventry, It was a 


 Mandamus to reſtore: And the Cauſe returned was holden * inſuf- * Yet feſt it 


ſecms to be 
ficient. | an Authority 


For the Court held ce that hey ought to have ſhewn either Cuſtom or Grant to remove.“ 


As to 2 Ld. Raym. 1504, the Diſtinction abovementioned is ex- 


+ Yet it 1s an 


Authority in: 
Point, in expreſe Terme, chat a Freeman ſhall not be removed oy a Corporation, unleſs by virtue of | 
8 Charter or * 


As to the 2d Ob; ection (under the firſt Point 00 concerning the Anſwer to 2d 


Causr of Amotion of the 9 Portmen— _ _ Objection to 


the Removal, 
It appears to be a Cauſe fully ſufficient : For they had neglected 


the Duty of their Office, even after Notice. I Iiſt. 233. a. proves 
this to be a Forfeiture of Office: For Lord Coke there expreſsly ſays 


« that Non-Ujer of Public Offices is, of it || {elf a Cauſe of Forfei- IV. ante, pa. 


ture. And in the Nature of the Thing, it was ſo in the preſent 3 . _ OO 
| Caſe. The Corporation have a RIGHT 70 their Attendance: And“ 
the Night and the Obligation ought to be ben 


And how is it poſſible to aſſign a ſpecial Damage, bet ſeveral 


Officers are egually obliged and equally negligent ? However it 7s 


charged to be 4 rhe Damage and 1 of the Corporation. 


II is a tacit Condition, that Neglect of Duty is a fu ficient Cauſ 
of Disfranchiſement. Bagg's Caſe 98. a. In 2 Ld. Raym. 1275. 


Regina v. Truebody, Who left the Büsten and lived out of it ſe- 
veral Years, and neglected Attendance at the public Aſſemblies &c. 


This was holden a good Cauſe of Disfranchiſement. In 4 Mod. 
33. Glide's Caſe, The whole Court agreed in this Opinion, * that 
an Alderman's deſerting his Office was a good Cauſe of Disfran- 
* chifement.” And Holt ſaid “ So was abſenting himſelf from 
the Council, in the very Nature of the Thing.“ In Carthew 


227. Vaughan v. Lewit Ld. Ch. J. Holt was of Opinion, That 


the not inhabiting %% the Burrough Cc, was a good Cauls to 
remove a Member. 


1 In 


Eaſter Term 31 Geo 2 


as 
—_— 


— — 


* P. 532. In the Caſe of Rex v. Ponſonby, it did not appear That there 
d, any Non-Attendance:“ It only appeared“ That they lived 
* out of the Burrough.” 


And this wilful Abſence and Neglect of the 9 removed Portmen 
could not but be contrary to their Oath of Office too; though their 
Oath of Office i is only mentioned 9 „in ſetting for th their 
Offence in the Plea. 


Anſwerto As to the 2d Objection under the firſt Point—It is objected, 

55 rg agg tc that this 0 not a Corporate Meeting.“ But it clearly was ſo: 

moval. The Meeting conſiſted of al] the integral Parts of the Corporation; 
And the Portmen muſt be Freemen. It was not neceſſary to ſhe— 
cify the Names of the Corporators who were preſent. Theſe Port- 
men were removed at a Corporate Aſſembly, met to do Corporate 
Acts; And upon a Contumacious Refuſal to attend and uu Cauſe 


why they ſhould not be amoved. 


Anſwer to Athly, It ; 18 Objecked, ce that it was not under the Common Seal. 
4th Objec- 
tion to the 
Removal. 


As to which, iſt. That was not e And 2dly, Ie ; bs done 
upon Record ; which is of as high a Nature. Ts 


And Members are, in every Day' 8 Experience, amoved without 
any Juogment. : 


Anſwer o As to the Want of Perſonal Notice, vin, « Whether the Abſeice 

8 . of theſe Portmen, whoſe Preſence was NO particularly neceſſary, 

Removal. and who had ro particular Notice of any ſpecial Buſineſs, or any 
© Reaſon to ſuſpect any particular and ſpecial Buſineſs to be done 
* at theſe Courts, made a F orfeiture, or was a ſufficient Ground of 
1 5 Amotion. — 


Lal 


| They cited 9 Co. 50. a. in the Earl of Salop s Caſe. Non-Uſer 
or Non- Attendance is a Forfeiture of ſuch Offices as s ought to be 
attended without Demand or Requeſt. 


2 Ld. Raym. 1237. Serj. Whitaker s Caſe. It was holden “ that 
Non-Attendance was a Cauſe of Forfeiture: And he was bound 
* to attend, at his Peril, being a Public Office concerning the Ad- 
ON miniſtration of Juſtice.” 


PPP 


It is delt Duty, as much as if they had actually covenanted to 
do it. And it appears by Palmer 332. Biſhop of Rocheſter v. Young 
That a Covenantor ſhall zate Notice; and there is no Need of 
„ perſonal Notice.” And this Notice is EQUIVALENT 70 perſonal 
Notice. | 1 
Fer 


Eaſter Term 31 Geo. 2. 
For it ĩs reaſonable to preſume that they were re/, Jent in the Cor- # be P. 533. 
poration. Carthew 227, 229. Vaughan v. Lewis, (the laſt Point) 
Ld. Ch. J. Holt held © That the not inhabiting within the Bur- 
« rough, ought to have been returned as Special Matter.“ 5 Mod. 
438, 442. Vanacker's Caſe *— Per Holt Ch. J. Every Member « th Objec- 
Kofi Corporation, though abſent, is /uppoJed in Law to be there.” tion. 
2 Ro. 136. Title Notice —Commoners are obliged to TAKE No- 
tice of Ordinances made by the Homage under a Cuſtom. Cro. 
Car. 497. S. C. 182705 v. Tutney. There, it was, by the Cuſtom, 
the Duty of all the Commoners, to appear at the Court. So hers, 


it is ſtated to be the Duty of theſe Portmen, to be reſident. And 
Non-Refidence ALONE is a Cauſe of Forfeiture. = 


4nd the Frequency of Corruption of the original Inſtitution is 
a good Reaſon tor retorming. 


Their contumacious Diſobedience to the Summons to ſhew Cauſe 
why they ſhould not be disfranchiſed, ſnews their former Neglects 


to be wilful. They abſented themſelves 5 ſucceſſive Courts; t though 
only One other Portman was left. 


An Officer reſuſing to come when demanded, forfeits his Office. 
Bro. Forfeiture de terre, pl. 61, 115. | 


And due Notice” is s alledged, Which 1s cn Ne by the De- 


| mMUTrEr . 


Second Point—The Defendant was duly and legally ELECTED, 


and 1 worn. 


Indeed, if he was not, the Corporation 7 gone. And therefore 
the Court will endeavour to ſave it, rather than let it be deſtroyed. 


And ſo they did, in the late Caſe of the Corporation of Carmar- 
then. P. 1755. 29 C. 2. B. R. 


Iſt. The Word 0 Refidue” only 1 imports what is left ; and does not Anſwer to 101 
neceſſarily imply Plurality. Wilder was *©* the RESIDUE.” Conſe- Objection to 
| Detendant's 
quently, he could continue the Corporation. 8 


Election. 
The Court will conſtrue theſe Words favourably, FE . J. &. 
Burgeſs of the Deviſes, 7 Ann. in Hilary Term, was ſuch a Con- 
ſtruction. And fo here, Death or Amotion might reduce the 
Number to Two or even to One : In either of which Caſes, there 


might be a Want of Majority amongſt them. So that the Court 
will make ſuch a Conſtruction as to ſupport the ne 


2dly. 


Eaſter Term 31 Geo. 2. 


% p. 534. * 2dly. As to the Time.—The ſooner 1 it was Bons, the better: 
Anſwer to 2d And eſpecially as there was only One Portman left. If he had died, 
Objection to the Corporation had been diſſolved. They had a N to fill up 


fend 
1 the Vacancy immediately. 


Anſwer to zd 3dly. The Election into One of the Vienne 18 enough : It was 


: bj . 
dy ey ee not * to ſpecify hie. 


Flection. 


Anſwer to 4th Athly. As to the Swearing in of Richardſon—lIt i 18 alledged CO that 
Objection to c he was ſworn in before L. T. and T. B. then Bailiffs of the Bur- 
coor ogg rough, ix Dur Manner, and ACCORDING 70 the Uſage and Cuſtom 

of the ſaid Burrough; And that he had taken All the requi- 

* ſite Oaths:” And they might have traverſed this, and taken Iſſue 
upon it. But they have demurred generally: And this is good on 
General Demurrer. However, theſe tons ag may be amended, on 
Motion. 


Reply. _ The Counſel for the Crown replied That 90 do not always 


1ſt Objection ariſe to Corporations, upon every Caſe of DE: 
20 Removal, 


A Pardon will have che ſame Effect in this Caſe, as in all Others 


Where the Corporation i is not poſiciſed of the Power, the Amo- 
tion is NOT per legem terre. | | 


An ACCEPTANCE Fl a  Corporater s Serrender does not operate AS 
2 Dirfranchizement.. 


As to the 1MPLIED P given by the Charter Such a Power 
is NOT ALLE DGED: And the Court will not preſume ſuch a Power 
againſt the Crown. 


As to the Caſe of the Corporation of Ne was 
done in it: Mr. Fetherflon had for very many Years deſerted the 
Corporation; and 7herefore the Court ſuſpended granting the 7 
ern Mandamus. | 


As to Lord Re 8 Caſe | in 2 > Strange 879. It i is only a : looſe and | 
miſtaken Report " # 


As to the Caſe of Rex v. Plimpton—lt i is not ſtated, nor can the 
Counſel on the Other Side give any Account of it. 


We do not contend « That the Crown can diefranchie a Cor- 
<< porator by Writ: But We ſay that the Crown may give Notice of 


the Determinations of the Law; which! it's Miniſters are to execute. 
I | 5 Lord 


Eaſter Term 31 Geo. 2. 


1 


Lord Coke reports what We have cited out of Bagg's Caſe, as *P. 535. 
the Determination of the Court; not as his own extrajudicial O pinion. 


As to the Doncaſter Caſe—We have cited it from Lord Raymond: 
We do not know what the Man was. [v. 2. Ld Raym. 15064..] 


As to the Cauſe of Removal, We do not fay ** That a Portman 2d Objection 
.« was not obliged to attend the great Court; But © That it was ee. ROE 
not neceflary to the Exiſtence of that Court;” Nor is it ben to 
be contrary to the Obligation of their Oath of Office. Non- Atten- 
dance might indeed be a Miſdemeanour, but is NoTa Cauſe of FoRFEI- 
TURE; eſpecially, without $PECIAL Damage ſnewn. And it is ſuch 
a Miſdemeanour, that an Indictment or Information will lie againſt 


a Corporator for it: So that there MIGHT have been a previous Con- 
vickion, in the preſent Caſe. 


And though this is an Information, not aMandatruis; ; yet this Man 
has here ſet out his own Title; which appears upon his own Plea. 
to be a bad One: And therefore the Court muſt give Judgment 

AGAINST him, And this ſeems a very adequate Nemedy. If a 
perſon be improperly elected, He is to be removed by a Judgment 


of Ouſter. Afterwards, indeed, Thoſe who have Right may be 
admitted, upon a Mandamus. 


It does not appear chat this Court was a CORPORATE r Aſſembly of 3d Objedtion | 
the Mayor Bailiffs and Burgeſſes. And, as to a coNTUMACIoUs 3 
Roe to attend—There is no Pretence to ſuppoſe it: They are 

only ſaid «“ Not to have attended upon due Notice given of the 
« Great Courts.“ There was no PARTICULAR Szmmons to attend 
them; nor any PARTICULAR Call, for their Advice and Aſſiſtance. 


A Corporation can do no important Act without their Seal. And 4th Obje®ion 


the Re- 
.this Great Court Was NO Court of Record. | moval. l 


As to the want of Perſonal Notice—This is not like the Caſe of 5th Objeftion 
a Bond : which obliges the Obligor to tage Notice. Palm. $32.18 the Remo- 


ſimilar to the Caſe of a Bond: There, 2 oung covenanted to find ds 
Proviſions for the Steward Ec. 3 


Panacker's Caſe too is quite. of another Tendency and Conſidera- 


tion: There, the Notice was proper Notice to the whole Body; and 
Was taken to include every Member. 


The * pur Notice given” is * 101 alladged to be given Perſonal * 7 56 ante pa. 


9. D 
T0. chem: And therefore is not confeſſed by the Demurrer. 3 


« been given, 


6 N | - | ; As 60 of the hold: 28 


ec ing, &c.“ 


Faſter Term 31 Geo. 2. 


——_— 
* — 
——e—e — 


P. 526. As to Lord Shrewfury s Caſe—The Clerk at the Market 1s cer- 
tainly an Office that muſt of neceſſity be conſtantly attended: And 
the other Offices there ſpecified and hinted at, are ſuch as are of 
Neceflity, for the Adminiſtration of Juſtice ; and where the Public 

muſt ſuffer by the Officers not attending. 


Non-Inhabitancy i is NO part of- the Charge againf theſe 8 
*Tis Non-Attendance at 5 ſucceſſive Courts. But there was No 
Reaſon for them to think of any spECIAL Occaſion for their Atten- 
dance; nor any particular Notice to any ſuch TAPE: 


2d Point—The Court will not ſupport an Uſurpation againſt 
Law. „ | - 


Eee The Words are Roſe of ura. Major part of unn: 
ant' 8 Z And they are 70 © ASSEMBLE, Gc. All which/Expreflions import 


dion, " a Number of Perſons; at leaſt, more than One Individual. 


The Caſe of the Burgels of the Devizes was conſidered as the Ad 
of the nineteen: And that Corporation was a fluctuating Body; and 


any Majority or their Number for the Time ie Vs might do the o cor- 
porate Acts. 


Tuo may lect, in the . Caſe; provided has agree : And 
Two are certainly the Major part of two. And theſe Words are 
not merely direfory.. No Power of Election is given to ONE only. 


And this can't be preſumed They ought to have alledged and 
Jhewn ſuch a Power. 


408 The Bailiff had no EAR fo adminiſter 5 Oaths. So that the 
| ban oe, Defendant did NOT take them duly and effectually. | | 


fendant's 


— was impoſſible for us to traverſe what they never alledged. 


Reſolution of Loy MaxsP1ELD now delivered the Reſolution of the Court. 

the Court. 

The Coral Queſtion upon the Plea i Is, . Whether the Defen- 
»© dant has ſet out a good Title to the Office of a Portman of the 

5 p Town or Burrough of Ipſwich, 


The Ti tle he ſets out is, That upon a Vacancy maile by Remo- 
val, He was duly elected, ſworn, and admitted into the ſaid Office 
to fil up ſuch Vacancy, 


His Right therefore muſt depend upon two general Points ; 


iſt. Whether the Vacancy was duly wade; — ns 
a | 2dly. If 


— 


Faſter Term 31 Geo. * 


3 


*2dly. If it was, Whether the Defendant was Ad elected admitted P. 537+ 
and ſworn. 


Upon the firſt Point, the principal and material Objections are 
Two ; 


1ſt, That the Corporation of Iſþ1ich has no Power to amove : 


2dly. Suppoſe they have Power, the Cauſe of Amotion is not 
ſufficient. 


Upon the ſecond Point; one Objection is chiefly relied upon; 
vz. That, after the Amotion, James Wilder being the onLy re- 
maining Portman, the Election under which the Defendant claims, 
was SINGLY by him : But One can not elect. 


Then his Lordſhip ſtated the Record ; which ſor before pa. 
$17, Sc. | 


5 . the firſt Point, 


Iſt Obje&ion—That they had 7 10 Power to amgre. | 1ſt. Objection 
As to the 
This Objection depends upon the Authority of the . Reſolu- - mona. ad — 
tion in Bagg's Caſe, 11 Co. 99: Where it was reſolved, That 
no Freeman of any Corporation can be disfranchiſed by the Cor 
Les *. poration; Unleſs they have Authority to do it either by the ex- 
« preſs Words of the Charter, or by Preſcription : But if they have 
*« not Authority either by Charter or Preſcription, then he ought 
„to be convicted by Courſe of Law, before he can be removed. 
« And this appears by Magna Charta, c. 29 : Nullus liber homo 
ce capiatur, vel impriſonetur, aut difſeifiefur de libero tenemento ſus, 
vel libertatibus, vel liberis conſuetudinibus ſuis &c; % per legale 
Judicium parium ſucrum, vel per legem terre. And if the Corpo- 
ration have Power by Charter or Preſcription to remove him for a 
reaſonable Cauſe, that will be per legem terre: but if they have no 
*« ſuch Power, he ought to be convicted per judicium parium ſuorum 
&. As if a Citizen or Freeman, be attainted of Forgery, or 
Perjury, -or Conſpiracy, at the King's Suit Sc; or of any other 
Crime whereby he is become infamous; upon ſuch Attainder, 
they may remove him: So if he be convicted of any ſuch Of- 
fence which is againſt the Duty and Truſt of his Freedom, and to 
the public Prejudice of the City or Burrough whereof he is free, 
and againſt hi, Oath ; (as if he burnt or defaced the Charters or 
«« Evidences of the City or Burrough, or eraſed or corrupted them, 
and is thereof convicted and attainted ; 3) Theſe and the like are 


„ good 


- 


A 


4 * 
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* P. 538. *good Cauſes to remove him. And although they have lewful An- 
* thority either by Charter or Preſcription, to remove any one from 
e the Freedom, and that they have zu/t*Cauſe to remove him; yet 
« if it appears by the Return, that they have proceeded againſt bim. 
«© without hearing him anſwer to what was objected, or that he was 
«© not reaſonably warned, ſuch Removal is void and ſhall not bind 
« the Party; quia quicunque aliquid ſtatuerit parte inaudita alterd 
* equum licet flatuerit, haud uu fuerit ; ; and ſuch Removal | is 

| « againſt Juſtice and — 


Previous ConvicTION was not a Circumſtance at all neceſſary 
to the Judgment in that Cauſe : For there was no ſufficient Cauſe of 
Amoyal at all. There too, the actual Removal was by the ſ/elect 
Boch, (the Mayor and 9 of the Maſters ;) which can not be, ex- 
.cept by — By-Law, or Preſcription. 


There are three Sorts of Offences for which : an C Officer or Corpo- 
rator may be diſcharged : 7 


iſt. Such as have no immediate Relation to bis Office; but are in 
themſelves of ſo infamous a Nature, as to render the Offender unfit 
to execute any n Franchiſe. 


20. Such as are only againſt his Oath, and the Duty of bis Off 
as a Corporator ; and amount to Breaches of the tacit Condition an- 
nexed to his F ranchiſe or Office. 


3d. The third Sort of 8 for which an Officer: or Cor- 

porator may be diſplaced, is of a mixed Nature; as being an Of- 

fence not only againſt the Duty of his Office, but 4 ” A Matter in- 
difable at Common Law. 


The Diſtinction here taken, brs my Lord Coke 8 3 of this ſe- 

cond Reſolution, ſeems to go to the Power of TRIAL, and not the 

Power of Amotion: And he ſeems to lay down, * that where the 

Corporation has Power by Charter or Preſcription, they may 775, 

as well as remove; But where they have xo ſuch Power, there 

% muſt be a previous Conviction upon an Indidment. So that 

| after an Indictment and Conviction at Common Law, this Autho- 

| | rity admits, ** That the Power of Amotion zs incident to EVERY 
In Corporation. * | 


But it is now eſtabliſhed, that though a Corporation has expreſ 

e Power of Amotion, Yet, for the ri Sort of Offences, there t 

e previous Indictment and Convittion.” And there is no Autho- 

rity fince Bagg's Caſe, which ſays that the Power of TRIAL as 

well as Amotion, for the ſecond Sort of Want is not incident to 
every Corpora tion. , 


Eaſter Term 31 Geo. 2. 
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— 


»„— 


* In Lord Bruce's Caſe, 2 Strange 819. The Court n. + The. P. 539+ 
« Modern Opinion has been, that a Power of Amotion 7s incident 
« to the Corporation.” 


We All think this Modern Opinion is right. It is neceſſary to 
the good Order and Government of Corporate Bodies, that there 
ſhould be ſuch a Power, as much as the Power to make By-Laws. 
Lord Coke ſays, * There is a tacit Condition annexed to the * "1 Co. 98 
« F ranchiſe, which if he breaks, he may be disfranchiſed.“ . 


But where the Offence is merely againſt his Duty as a Corporator, 
He can only be tried for it by the Corporation. Unleſs the Power is 
incident, Franchiſes or Offices might be forfeited for Offences; and 
yet there would be 0 ER 0 carry the Law into Execution. 


Suppoſe a By-Law made to give Power of Amotion for juſt 
Cauſe, ſuch By-Law would be good. If ſo, a Corporation, by 
Virtue of an incident Power, may raiſe to themſelves Authority to 


remove for juſt Cauſe, though not expreſsly given by Charter or Pre- 
{cription. 


The Law of Corporations was not ſo well underſtood, and 
ſettled, at the time of Bagg's Caſe, as it has been ſince, And 
Whether a Power of Amotion was incident to the Corporation,” 
could be no part of the Queſtion in Judgment in that Caſe, or ne- 
ceſſary to the Determination of it. The Power of Amotion was 

there exerciſed by the /ele&? Body; and the Cauſe was inſufficient ; 

the Offence not being any of the three Kinds for which a Corporator 
could be disfranchiſed. And the Diſlinction * there taken, as to the * 11 Co. 99. 
Mode of Trial, is certainly not Law. For though the Corporation *. 

bas a Power of Amotion by Charter or Preſcription, Vet, as to the 

firſt Kind of Miſbehaviours, which have 20 immediate Relation to 
the Duty of an Office, but only make the Party infamous and unfit 

to execute any public Franchite ; THESE ought to be eſtabliſhed 

by a previous Conviction by a Jury, according to the Law of the 
. (as in Caſes of general Perjury, Forgery, or . Sc. ) 


We there think the Court was well warranted i in Lord Bruce's 
Caſe, to controvert the Authority of the Propoſition, collect. d from 
What is iaid in Bagg's Caſe, That there can be 29 Power of 
« Amotion, wrleſs given by Charter or Preſcription :” And We 
think that from the Reaſon of the Thing, from the Nature of 
_ Corporations, and for the Sake of Order and Government, This 
Power 1s INCIDENT, AS much as the Power of making By-Laws. 
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The Ga Objection upon this Point was, That the CAUSE is 2d. Obje&tion .-- 
not Tufficient. | as tothe Cauſe 
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*The Plea ſets forch two POR Days i in the Year, viz. the 8th Day 
of September and Michaelmas Day for holding Great Courts at he 
Moot- Hall; and © that the Bailiff may call a Great Court at any 
ther Time.” Great Courts were called on the 143th of Fanizry, 
the :5th of April, the gth of June, and the igth of June 1755. 
Before the Holding of the ſaid ſeveral Courts refpedtively, DUE No- 
tice had been given of the Holding thereof reſpective! 5. The Plea 
ſtates likewiſe another Great Court on the 8th of September 175 5 
dne Notice of the Holding thereof having there been previouſly 


given. And the Portmen removed did not attend thele Courts; 


but wifully abjentes | themſelves. 


It is not ſtated * that the removed portmen had PERSONAL 
Notice;“ And the Fact certainly is“ that they had zo : 5 
where perſonal. Notice «oas given to anſwer the Charge, the Plea 
alledges it preciſely, and in a different Manner; Beſides, it Truth 

* The De- would have warranted them, they might have 0 amended. 


fendant's 
Counlel had 
once propoſed 


The Notice then of Holding theſe Great Courts muſt have 
to more to been by ſome cuſtomary Signal, (as Sounding a Horn, or Tol- 
amend; but ling a Bell; ;) which the removed Portmen, in F act, might KNOW 


gave it up, on 
| tinding their nothing of. 


Facts inſuffi- 


e Holding the Great Court: On the contrary, the Preſcription is al- 


ledged to be, „that the Bailiffs, Burgeſſes and Commonalty, or / 


* many of them as WOULD be preſeit, have met, or aſſembled 1 in 


« the Mood. I. all.” 


It 18-207 alledged particularly, hide any perticaler Buſineſs was 
obſtructed or defeated by the Portmen's Abſence. 


Law, In pleading, they muſt alledge Facts, from which the Court 
may judge „Whether the Abſence was wilful: ' Upon which 
Facts, ec 5 Ma Y be taken, and tried by a Jury. : 


It is clear 3 the Plea, that the Portmen had full Notice of the 


CHARGE againſt them, and full Opportunity to have been heard - 
And therefore. I lay all the Objections upon ht Head, out of the 


Cate. But, if the CHARGE was 277 Helene, they had no Occaſion 


to defend themſelves. 


This brings the SR to the Queſtion, ©* Whether an Abſence 
from four occaſional Great Courts, and One upon a ſtated Day, 10 


24 circumſtanced, is a ſufficient CAUSE of Amotion.” - 
1 1 | There 


It is not alledged at the Portmen? J Prefince was neceſſary to > this 


The Plea al- 
' ledges, that they wilfully abſented: But that is a Conſequence of 
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Eaſter Term 3 Geo 4 
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* There is 10 To TER which ſays it is. Though the Uſual Signal F. Fi. 


3s given for holding a Great Court, a Member may nt &now of it: 


Though he ſhould know of it, he may be innocently abſent, 


where: he thinks his Preſence not at all neceſſary, and where he 


does not imagine that any Buſineſs of Conſequence is to be pro- 


poled. 


In the Caſe of Rex v. Mayer and "Mrs of Carliſle, * The Trin. 1520. 
Court argued in this Manner, That where an Alderman receives any 3 R. 
Summons to appear at the Common Council, he might conſider that 38; 186, 
his Preſence was of no Conſequence, and fo ſtay away; And becauſe 
He might innocently ſtay «way from the Common Council, It was 
holden, that he ſhould have had a particular Summons to meet the 


Mayor and Aldermen: And for want of ſuch Summons, an Amotion 


by the Mayor and Aldermen, at that Common Council, was holden to 


be void. 


There is not an Officer or Freeman in the. Kingdom, {who'3 is a 


Member of an Aſſembly,) that might not be removed or disfran- 


chiſed, if this Doctrine was given Way to. At Times, Every Al- 
derman, Every Common Council Man, not neceſſary to the Con- 
ſtitution of the Aſſembly, knowingly omits attending. : 


It is not neceſſary, and would be highly improper at preſent, to 


ſay awbat hind of Abſence, or under what Circumſtances, Non-At- 


tendance may be a Cauſe of Forfeiture. It is ſufficient that the 


Abſence, with all the Circumſtances alledged by this Plea, is not 
Mi Cauſe. RO | 


And We are All of Opinion that it 1s rot. 


The ſecond General Point 18, * { Whather: th Defendant was 4d. Prints 
* duly elected, by the One remaining Portman.” But that is now (viz. The Va- 


become unneceſſary. If it Had been material, We are inclined to lidity of the 
Defendant's 


upper? the Election. 1 ee = A ta 2 73. Election.) 


However; It is not now \ neceſſary to enter into that Point; bebaut 
We are, upon the former Point very clear © that the Cauſe of 
Amotion alledged and relied upon in the Plea, 18 not a /u upicient 
Cauſe of A motion.“ 


Ju DpGENT for the KING. 


Rex 


P. 542. 


Eaſter Term 31 Geo. 2. 


* Rex ver. Mary Mead. 


A Habeas Corpus having iſſued in the laſt Vacation, at he Inſtance 
of John Wilkes, Eſq; to bring up the Body of Mary Wilkes 


Wife of oo ſaid Fohn Wilkes, and Daughter of the faid Mary Mead, 


before Mr. Juſt. Deniſon; Mrs. Mead now brought Her into Court. 
The Subſtance of the Return was, That her Huſband, (having 


uſed her very ill,) in Confederation of a great Sum which She gave 
him out of her ſeparate Eſtate, conſented to her living alone, exe- 
cuted Articles of Separation, and covenanted (under a large Penalty) 


never to diſturb Her or any Perſon with whom She ſhould live. 
That ſhe lived with Her Mother, at her own earneſt Deſire; and 
that this Writ of Habeas Corpus was taken out with a View of ſeifing 


Her by Force, or ſome other . Purpoſe. 


The CourT held this to be a formal Kate by the 
Huſband, of his Marital Right to ſeize Her or force Her back to 


live with Him. 


And they laid chat any Attempt of the Huſband to 1 Her by 


Force and Violence, would be a Breach of the Peace. They allo 


declared that any Attempt made by the Huſband, to moleſt Her in 
her preſent Return from Weſtminfter- Hall, would be a Contempt of 
the Court. And they told the Lady, She was at full 3 to go 


hee and to Whom, She PRE 


F. Rew'y V. Clarkſon etal. 2 Strange 444, 44 5 Where che Court 
only took Care that the Young Lady ſhould be under no illegal 


Reſtraint; and ordered a Tip-Staff to ſee Her ſafe Home, to her 


Guardian“ S, as had been formerly done in Lady Harriot Berk- 


Row 3 v. Captain Li iter, Huſband of Lady HEE * Strange 470- 
Lady Jane's Caſe M. & MM; 17 G. 2. B. R. 


Rex v. Pohnſon, I Strange 579. H. 19 6. 1% 4 Ld Raym. 
1334. S. C. A Child was delivered to it's Proper Gurus, * 
the Court. 


Rex v. Smith 2 Strange 982: Where indeed the Boy was only 


fet at Liberty; And Jobe ſon's Caſe was ſaid to be carried too Lach 


How y: Griffth. H. 8 V. 3. B. R. And 
Lady Catherine Annęſley's Cale. 


Eaſter Term 31 Geo. 2. 


— 


* Rex ver. Wright, Clerk. 
R. De Grey ſhewed Cauſe againſt quaſhing the Indictment. 


Mr. Serjeant Hewitt had moved to quaſh this Indictment charg- 


P. 543- 


ing the Defendant, That He, being a Spiritual Perſon, did TAKE 


to Farm ſeveral Lands &c; againſt the Statute of the 21 H. 8. 


6133-3 4 For that no Inditment will lie, where a Statute creates 
a new Offence, and gives a particular Remedy, On Monday 13th 
February 1758 (upon Mr. De Grey's then coming to ſhew Cauſe) 


' the Serjeant propoſed Three Objedtions: wiz 


1ſt. An Indifment will not lie: Tt ought to be a Proceeding by 
Action, or by Information; (which are the two particular Methods 
of proceeding, ſpecified and preſcribed by this Statute.) 


| 2d. No Offence is here charged. For OccueaT1oN is the Of- 


fence for which the Act gives the Forfeiture : And here, no Occu- 
pation is charged ; Tis only That He did AKE 70 Farm.” 


of the Act are cin any of the Kinc's C our 


Firt—An Indidment will not lie: Becauſe the Statute creates 


the Offence, and has preſcribed a particular Method of proceeding ; 
and has no General Words. It enacts © that no Spiritual Perſon ſhall 
take to Farm &c; Upon Pain to forfeit 10 /, for every Month 


3d. It can not be proſecuted at the Sgss1oN Ss: F or the Words | 


„that He &c; The One Half of which Forfeiture to be to the 
« King; the other Half, to every ſuch Perſon that will ſue for the 


« ſame by Original Writ, Bill, or Plaint of Debt, or by any Infor- 


% mation in any of the KING Courts.” 2 Hawkins, P. C. c. 25. 


F. 4. Pp. 211. is in Point © That where a Statute makes a new Of- 
*« fence, and appoints a particular Manner of proceeding, an In- 


_ « didtment will nat lie.“ Cro. Fac. 643. 644. Caſtle's Caſe (iſt Ex- 
ception) 1s alſo moſt expreſs in Point. 4 Mod. 144. Rex & Regina 


v. Marriott. S. P. Rex v. Gluff, Caſes temp. Will. 3th. B. R. 104. 


S. P. * 


Lok D MaNnsFIELD—Let us hear an Anſwer to this Objection 
firſt: For it ſeems a ſtrong One; this being No OFFEN CE at 
CoMMoN-Law. | Fe” 


Mr. De Grey, contra, proceeded to ſhew Cauſe on Behalf of the 
Proſecutor. 5 


6 F As 


* But this was 
only quaſhed 
Niſi, (or a 
Rule to ſhew 
Cauſe,) on a 
Motion heard 
ex parte, on ly 


» * —— 8 „ — 
Lin Mes. td — — — — nn 
» 


| after 1 Term 31 Geo. * 


P. 544. 
Iſt. 


* As to the 1ſt Objection 

2 Hale's Hiſt. P. C. fo. 171. is expreſs, that if the Act does alſo 
contain a prohibitory Clauſe, the Offender may be indicted upon 
the prohibitory Clauſe, notwithſtanding the Penalty. es 


Caftle's Caſe Cro. Fac. 643. M. 20 J. I. is 1s gr y reported: 


as appears by 2 Ro. Rep. 247. S. C. Which fays That the Indict- 
ment was quaſhed for fone of the Exceptions.” Therefore Caftle's 


* The two 

laſt are looſe 

Notes; and 
adjourned. 


2d. 


Caſe is not an Authority in the preſent One: As it is only a partial 
Report, upon Memory; and has Miſtakes in it (as 40 J. inſtead of 
20 J. for one Inſtance.) 1 Mod. 34. Crofton's Caſe on 17 C. 2. c. 2. 


«© To reſtrain Non-Conformiſt Miniſters from inhabiting in Corpo- 
“ rations,” is moſt full and clear in Point to the contrary. 1 Ventr. 
63. S. C. this very Objection was diſallowed. 'I Keb. 75. Rex v. 
Baker. Raym. 219. 8. C.* — 


As to the 2d Objection. The Occupation i is only to aſcertain the 


Quantum of the Penalty; viz. 10/7. for every Month that he (hall 


ue But the TAKING to Farm, IS the Ottence prohibited. 


As to the 3d Objection. The Indictment may be brought at 


i the Seſſions, and proſecuted there. 


In ow to 1 Caſe cited in Support of the iſt Obj] jection, of 


held -gainft the other two Judges, Dolben & Eyre; and thought an In- 


Rex et Regina v. Marriott ales, D: to 4 Mod. 144. Ld. Ch. J. Holt 


dictment the proper and reaſonable Method. Carthew 263. S. C. 
| Rex v. Marriott, refers to 4 Mod. 144, and obſerves that it was 
againſt the Opinion of Ld. Ch. J. Holt. 1 Shower 398 is S. C. Do- 


+ But 5 
added “It 


ninus Rex v. Marriott; And the Reporter, (who Himſelf took the 


Ob jection,) ſays That the Rule was pronounced * Ld. Ch. J. 


Holt, conſentientibus alus, thus“ Let it flay.” F 


cannot be maintaincd, I doubt.” Note alſo, that Show er's Report of what paſſed i in this Caſe, is of 
Tr.4W.& M. (as likewiſe indred is 4 Mod. 144 :) But Carthew's s is of Hil. 4 W. & M. which is two 


| Terms later, 


Lonp Maxsriep—I always took it that where now created | 


F Oifences are only prohibited by the general p obibitory Clauſe of 


an Act of Parliament, an Indictment will lie: But where there is 

a prohibitory particular Clauſe ſpecifying only par ticular Remed!es, 
there ſuch particular Remedy muſt be purſued. For otherwiſe the 
Detendant would be liable to a double Proſecution ; One upon the 


general Prohibition, and the other upon the Particular ſpecific 
Remedy. 


Therefore 


— ll... / wwe. 


"Faſter Term 31 C Geo. 2. 


4 Therefore, if there be any Doubt or Difficulty oat this Mat- 
ter, it will be better to enlar ge the Rule, till next Term. 


Mr. Juſt. DEN1soN laid down the Diſtinction thus; viz. That 
where an Offence is not /o at Common Law, but made an Offence by 
Act of Parliament; yet an Indictment v lie, where there is a ſub- 
ſtantrve prohibitory Clauſe in ſuch Act of Parliament; (though there 
be afterwards a particular Proviſion, and a particular Remedy given:) 
But it is * otherwiſe, where the Act is not Prohibitory; but = 
inflicts the F orfeiture, and «pr the Remedy. F 


Mr. Juſt. Wilmot alſo took it ſo; and that this Point had been 
ſettled, later than any of tae Caſes cited. [In Hil. 2 G. 2. B. R. 
Rex v. Penſacks, and alſo in Rex v. Malard, the fame Term, It 


P. 545: 


58 8 U. H. 
P. C. 171. 


4 roſe, 803, 


804, 805. 


was ſettled © that an Indictment will nf lie, where an Act of Par- 


«© hament makes a new Offence, and 9 a particular Method 
4 of Proceeding. * 


He ſaid He had always underſtood it to be a ſettled Diſtine- 


tion between a ſubſtantive independent Clauſe, and a Prohibition 
ſub modo. 


+ And, it would be hard to puniſh a man twice for the ſame new 
' Offence. 


Mr. Juſt. Dex1soN—This 48 Joes not ſeem to me to give the 
King ALONE, a Power to proſecute a? all, for this new Offence. 
However I ſhall give no Opinion now, as the Rule is enlarged. 


On this Day, Serjeant Hewitt informed the Court that Mr. De 
Grey gave up this Matter. 


1 MAxsPIEID—I do not at all wonder at it: I thought he 
would do ſo. I have looked into it: And there is nothing in it. 
That Caſe of Croſton has been denied many Times. Beſides, Mr. 


C'ayton has informed me of a Caſe that was determined upon the . 


5 3d Objection, ** of it's being at 3 


| Rus „T. o quaſh the Indiment,” MADE ABSOLUTE. 


— 


* 
* . — 


Rex ver /. Inhabitants of Bank-Newton. 


Quarto-Edition of my SETTLEMENT-CasSts, No. 145. 
pa. 455 „„ 


Rex 


Thurſday 


13th April 
See this CASE abridged, in the * E; and at large, in the IS. — 


*P. 548. 
Saturday, 
15th April 
1758, 


Faſter Term 31 Geo. 2. 


* Rex ves / Peach et al'. 


AUS E was now ſhewn againſt an Information which had 
been moved for, at the Application of ſome Perſons who now 
«ppeared to be a Parcel of infamous Cheats and Gamblers, againſt 
ſeveral others of the saME Profeſton and Character; for a Conſpi- 
racy to cheat them out of about goo /. at a Foot Race, by a moſt 
ſhameful Tranſaction of Fraud, Colluſion, and Bribery, to induce | 


the Racers to run Booty. 


But it appearing molt. clearly to the Court, and it volt too 


plain to be diſputed by the Counſel for the Proſecutors them- 


ſelves, that the Parties complaining and thoſe complamed of, were 


(all of them alike) a Parcel of infamous Cheats ;— 


The Court unanimoully refuſed to give the Coriplaindbts the 


EXTRAORDINARY Fſſiſtance of this Court, to enable them to at- 
tack their Bretheren in Iniquity, (who had probably, as the Court 
not without Reaſon ſuſpected, quarrelled with them about the 
Diviſion of their ill-gotten Spoils :) But they referred the Complain- 


| ants to the ordinary Remedy of Action or Indictment ; eſpecially as 


* P. 
Tueſda „ 5th | 
6g 1758. 


the Facts alledged ſeemed to be within the Acts of Parliament made 


to Fernen exceſſive Gaming. And, eee, 


The Ru rx to ſhew Cauſe " Why there ſhould not be an In- 
be, formation againſt them,” Was DISCHARGED. 


= Carleton e: di Griffin very. | Griffin. 


= 7 } | 11 I S was a Sp ecial Caſe in Ejeftment, brought upon the De- 
miſe of ohm Gr:fin, the Teſtator's Heir at Law. A Ver- 


dict had been 195 for the Plaintiff, ſubject to the Opinion of this 
Court, on the following Caſe: Tohn Grifin (the Teſtator) being 


ſeiſed &c, and being Sc, on the 2d of May 1752. wrote upon a 


Sheet of Paper with his own Hand us follows; via. Know all 
Men, by theſe Preſents, that I John Grifin &c, make the after- 


mentioned, my laſt Will and Teſtament : And when it pleaſe 


* God to call me, I pray God direct my Relict. I make my pre- 
« ſent Wife, my whole and ſole Executrix of what it hath pleaſed 
God to bleſs me with. I order my Son John Griffin, my Son by 
my firſt Wife, 600/, I have 600 J. in the three per Cent. An- 
« nuities: Which I order, not to be ſold; but I order my Wife to 
leave the Intereſt thereof to help to bring up my Daughter La- 
ce Mer. 


Faſter Term 51 Geo. 2. 


% viner. 1 likewiſe have two o Freehold Houſes in &c [Which 
« are the Premiſſes in queſtion :] Which are to be for the ſame 
« Uſe, to help to bring up my Daughter Laviner, and her Hers 

« for ever. My Daughter to take Poſſeſſion of the Annuities at 
« her Age of 25. And if it pleaſe God my Daughter die before 
e her Mother, and unmarried and without alawful Heir, then the 
« faid two Houſes to go to my Son John and his Heirs for ever. 


It concludes—* I pray God to bleſs and direct my Wife and 
„ Daughter and Son. And I die in Peace with all Mankind: And 
« hope the Lord Jeſus Chriſt will receive my Soul. And this 
« is my laſt Will; and not any other. 2d Day of May 1752.” 


And he ſubſeribed it, at the ſame Time when he wrote it: But 
there was no Seal, nor Witnefs to it. 


And it was further ſtated, that on the 5th of January 17 54. 
He wrote on the ſame Sheet of Paper, the e Words, vis. 
Memorandum Blactman- Street, 5th Fanuary 1754: Whereas I 
have laid out Cc, on a Lighter called &c, and the Barge called 
the Lemon Se; All theſe, and alſo all &c. at my Death, All 
ſhall be at my preſent Wife Mary's Diſpoſal. And this not to 
diſannul any of the former Part made by me, the 2d of May 


1752: Except that my Wife ſhall not be liable to pay to my 
« Son John Sc. Witnef; s my Hand, 7. Griffin, Sen.” 


N. B. The Will was written on hs firſt and ſecond Sides ofa 
Sheet of Paper: And the Codicil was begun either upon the 


*End of the Second or the Beginning of the Third, and writ- & P. 5 50. 


ten upon the 34 Side. (Which Circumſtance Lord Mansfield 
thought material, tough not deciſive.) 


And all this Codicil (or whatever it may be called „ related any 
to the PERSONAL Eſtate ; and not at all, to the REAL. 


The Teſtator ſubſcribed this in the Preſence of Three Witneſſes. 
And then he took the ſaid Sheer of Paper in his Hand, and de- 
clared 1T to be his laſt Will and Teſtament, in the Preſence of the _ 
faid 3 Witneſſes; and then delivered it to them, and defired they 

would atteit and ſubſcribe it in his Preſence, and in the Preſence 9 


each other : Which they accor dingly did, 


Upon this Special Caſe, Two Queſtions are reſerved for the Opi- 
nion of this Court: vis. 


1 8 iſt, Whe- 


Eaſter Term 31 Geo. 2. 


— — | 


Iſt. Whether the Republication of the ſaid firſt Will (made in 
1752,) upon the 5th of January 1754, be a Publication or Repub. 
lication of his firſt Will, within the Statute of Frauds. 


2d Queſtion. Whether any Eſtate paſſed by the firſt W it, either 
to the Daughter, or to the Mother. 


Mr. Barnard argued « on Behalf of the Plaintiff, Join Eri 2 
Heir at Law to the Teſtator. 


This was no 8854 Will, to paſs Lands, beyond all Doubt, till 
the 5th of January 1754. And what happened then was neither a 
Publication nor a Republication ſufficient to make it a good Will 
within the Statute of Frauds. Here are two diſtin Inſtruments, at 
to different Times: The firſt, UNATTESTED, relating to the Real 
Eſtate ; The ſecond, figned, publiſhed, and atteſted according to the 
Statute of Frauds, relating 4 the Perſonal. But the firſt was ori- 
ginally bad; and could nor be made good, by the ſubſequent Tranſ- 
action. In ſupport of which Aſſertion, He mentioned the Caſe 
upon Serjeant Maynard's Will, cited in . 384. in 1 the Caſe of 
Acberley v. Vernon et „„ 


He likewiſe cited Penphraſe v. Ld. Lagſlbum er af, H. 11 Ann. 
Rot lo. 620. (on the Earl of Bath's Will,) which is allo cited in 


the Caſe of Acherley v. Vernon, in Conyns 384; Where the firſt 


Will was only executed, not atteſted; And on making a Codi- 


cil to it, the Teſtator took the Codicil in one Hand, and the Will 


in the other, and ſaid This is my Will &c; And I publiſh this 


% Codicil as Part thereof;” and ſigned the Codicil in the Preſence 


of the Witneſſes who ſubſcribed it in his Preſence : It was holden 
. *to be no Republication of the Will. And this Caſe alſo proves that 
there can be no Republication by Implication, as it was Tere « ex- 5 7 


preſsly determined: But the Will ought to be re- executed 
: otherwiſe a Deviſe of Lands ſhall not be good. 


Second Queſtion. No Eſtate paſſes by this will, A to the 


Mother or to the Daughter : But it deſcends to the Plaintiff I 
Grin, as Heir at Law to the Teſtator. 


The Statute of Uſes does not operate ; becauſe there is _ 
_Tranſmutation of Eſtate : Without which, no Uſe can ariſe. N ow 
here the Eſtate never paſſed out of the Heir at Law. 

Ile made 3 Sub-divifions, unter this ſecond Queſtion. 


Eaſter Term 31 Geo. 2. 


1 


2 


Iſt Subdiviſion No Eſtate * to the Mother. The Words 
of the Will muſt ſquare with the Intent of the Teſtator. And here 
the Words do not extend to the Real Eſtate; becauſe they are ac- 
companied with the Word © Executor. Precedents in Chancery 471. 


Piggot v. Penrice. I make my Niece Gore, Executrix of all 


« my Goods, Lands, and Chattels.” Her Lands of Inheritance 


did not paſs: Though She had no Term, or Intereſt for Years, in 


— Lands whatſoever. 


2d Subdiviſion (of the 2d Queſtion.) Nor does any Eſtate paſs 


by this Will to the Daughter. The Heir at Law ſhall not be diſin- 
herited by a ſtrained Conſtruction. 


f 2d Subdiviſion (of the 2d Queſtion.) The Statute of Uſes can- 
not operate for want of a Tranſmutation of Eſtate : For here, it 
never paſſed out of the Heir at Law; and therefore no Uſe could 
ariſe. For no Uſe can ariſe without a Tranſmutation of Poſſeſſion. 


To prove which Poſition he cited 1 Inf. 271. 6. 6 Rep. 17. 6. 
18. a. Sir Edward Cleve's. 1 Rep. 176. a. ET - 1 Leon. Moore 


569. So that no Uſe could here ariſe. And no Eſtate or Intereſt 


paſſed either to the Mother or Daughter under this Will. | 
Therefore He prayed Judgment for the Plaintiff. 
Mr. Burrell contra for the Defendant. 


aſt Queſtion. Whether the Publication af the ſecond Inftrument: 


in the Manner as ſtated, is a Publication or e of the 
former, within the Statute. 


2d Queſtion. Whether ANY Eſtate paſſe, either to the Mother, 
or e, 


*PFirſt. The firſt will indeed has not the Requiſites appointed * P. 


and required by the Statute of Frauds (29 C. 2. c. 3.) as eſſential 


to a Will of Lands. But that Statute has been always /berally 


— — 2 ä : 


conſtrued, in Favour of Wills. 3 Peere Wms. fo. 252, 254. Stone- ; 


houſe et U v. Sir fohn Evelyn, (the laſt Point,) is a Proof of this : 


Where it was holden *< That the Teſtatrix's owning her Hand Was : 


« ſufficient; though the Witneſs did not actually ſee her ſign.“ 


This was a liberal Conſtruction, as to the Perſon ſigning. So has 


been the Conſtruction alſo as to the Witneſſes Atteſting. 2 Chancery 


Caſes 109. Anonymous A Will atteſted by 3 Witneſſes, who were 


not preſent together, but ſubſcribed at ſeveral Times, Was decreed to 
be good. 2 Salk. 688. Shires v. Glaſcock . The Atteſtation was ad- 


judged 
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the Wife, as Executrix. © ] order John Griffin 600 I. I have 


*P. 553: 


judged good, becauſe the Teftator might have ſeen the Witneſſes 
ſubſcribe, through a broken Window. So, 3 Lev. 1. Lemayne v. 
8 tanley : As to the Teſtator's ning his Name. 


The Will was dated the 24 of May 1752, and was ſubſcribed by 


the Teſtator; but was not then indeed, either witneſſed or ſealed. 


But 1 it may be conſidered as intended to be afterwards executed. 


Then in January 1754, He added a 'Codicil; on the ſame Sheet 
of Paper; took the ſaid Sheet of Paper in his Hand; declared iT 
to be his Will; and defired the Witneſſes to atteſt iT. This muit 
be either a Publication, or a Republication. The very Caſe re- 
ported in Comyns 381. of Acherley v. Vernon, M. 10 G. 1. in Chan- 


cery, was a Determination, © That what Mr. Vernon there did was 


« a Republication; And that the Will and Codicil made but One 
„Will:“ And this Determination Was affirmed 1 in the Houle of 


Lords. 


2d Queſtion. Whether Axv E/tate paſſed to either the Mother or 
the Daughter by this Will: (For if Ax Eſtate paſſed to either, the 


Plaintiff in Ejectment cannot recover.) 2 Siderf. 75. Marret v. 
Shy, is a Proof of great Allowances and Indulgence to the Teſtator's 
Manner of Expretiion. [See the 3d Point of that Caſe; where 


the Words were very falſe a ſh] 


In the prefent Caſe, they wok: a Cbattel. Intereſt to 4 Wits: ; 
and an Eſtate in Fee to the Daughter : Or at leaſt, they took ſuch 


an Eſtate as is ſufficient to preclude the Plaintiff ; (Whatever their Z 
Eſtate may, in Nicety of Law, be. ) 


As to the Words: of the Will—The firſt Clauſe relates only to 


<© 600/. in &c. I leave the Intereſt &c, to help to bring up my 


Daughter &c. I have two Houſes Ec Which are to be to the 
ſame Uſes viz. to help to bring up my Daughter &c.—He 
meant a Cha7te/-Intereſt to the Mother, for the Benefit of the 
Daughter, ul She caine to 2 5 Years of Age; and TO the Daughter 


TEM "her Age of 2 Fo 


The Remainder is deviſed to the Heir at Law, a after the Death 
of the Daughter, unmarried and without lawful Heir, in the Life 


time of her Mother. Therefore he ſhall not have it BEFORE Sas ; 
. Jag. 7. 


Event. Carter 26, 27. 3 Rep. 19. 6 Rep. 95. 


Equity Caſes abrids: 4 179. Title Devſis, pl. 6. 2 Peere ms. 194. 


Newland v. Shephard, (a ſtrong > Caſe;) Where a Deviſe of the Pro- 
duce and Intereſt, in Truſt for the Grand-Children, ll 21, was 
decreed to paſs the abſolute > Right and Proper ty of both Real and 


_ —— Perſonal | 


— — — | 
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Perſonal Eſtate... to the Grand Children after that Age: For the 
Heir at Law was to have no Concern in it. So here, John the 
gon of the Teſtator, was to have no Concern in this Eſtate, ill 
the Death of the Daughter. | 


Boreaſton's Caſe, 3 Rep. 19. was holden to be a vefted Remain- 
der. So here, it is a ve/fed Remainder in the Daughter. There- 
EF fore the Plaintiff can have no Demand. Wherefore he Proper that 
© the Poſtea might be delivered to the Defendant, 


Mr. in Reply 


iſt. The Teſtator taking up the Paper in 10 Hand, ſaid, This 
„is my laſt Will and Teſtament,” or © IT is my laſt Will and 
« Teſtament.” Which Act and Manner of Expreſſion can only 
mean the Iuſtrument that he had Zhen ſigned in their Preſence. 


The preſent Codicil has no Words of Confirmation: Nor dies it 
at all relate to Land; but only to ber ſonal Eſtate. 


0 Point. Neither the Mother er Daughter took any Eſtate. 
The Words are, I likewiſe have two Freehold Houſes, which are 
« to be &c, to help to bring up my Daughter 'Laviner, and her 
_«« Heirs for ever Sc. And if my Daughter dies unmarried and 
« without lawful Heir, in the Life-time of her Mather, then to go 
« to my Son John and his Heirs for ever.” As to the Mother, the 
Words are, I make my Wife Mary Griffin Sole Executrix of all 
e that it hath pleaſed God to bleſs me with. And there is no 
Other Diſpoſition, to the Mother. ; | 


An Eſtate ſhall never be taken by Implication, but from Necefſity 
And here is no N eceſſity. 


Lord ManzritLD. The Caſe is accurately ſtated : For it is not * P. 554. 


ſtated to be either 4 Mill. or a Cedicil; but a SHEET op Paper. 
written Sc. | 


Firſt, + þ his is a Will of an me terate en, drawn by himſelf. 


At firſt, In 17 52, the Teſtator did not know that any Witneſſes | 
were neceſſary. In 1754, he had found that they were neceſſary. 
Then he makes a ſubſequent Diſpoſition: Which is a Memorandum 
to be added to it. But he does not c this a Codicil; Nor does the 
Caſe fate it to be %. He plainly conſiders the whole as one entire 
Diſpoſition : And he expreſsly dc elares in the latter, That he docs 
we-nor” TFH ir mean to difannul any Part of his /armer Deviſe or 

0 Diſpoſitions.“ 1 
0 R There 
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3 


There is not a Tittle in the latter, that relates to the Real Eſtat. 
Therefore the only Intent of having the 3 Witneſſes, was and mul 
be to authenticate the FORMER. 


The Signing the former, does zo Harm; It makes it more ſo- 


lemn; but does not hurt it. 


SP, 555: 


| _ do. 


Then the Publication of it is As of a Mill He takes up the 


Sheet of Paper, and holding up the ſaid Sheet of Paper, ſays t 


„ is my Will.“ And certainly, He did not mean a Part of it 
only; but the Whole of it. And he deſires them to atteſt it. All 
this muſt relate to the Whole that was written on this Taper: ws 


The 978505 Point i is as plain upon the bare reading, as any Argu 


ment can make it. 


There can be no « Hos of the Deviſe to the Daughter; what- 
ever may be the Doubt of the Intereſt bequeathed to the Mother, 


till the Daughter comes of Age, for her Maintenance. But it is 
ſufficient to bar the Plaintiff, that an Intereſt is given to One of 
them. 5 


Therefore it is clear for che Defendant on both Points. 


Mr. Juſt. Denon concurred. ay Man may make his Will a K 


different Times: And the Witneſſes may atteſt at different Times. 
Here an illiterate Man makes and ſigns his Will; In which there is 


a Deviſe of Lands. To be ſure, if He had led before Atteſtation, 
che Deviſe of the Land had not been valid. But afterwards, he 
adds more to it, on the ſame Sheet of Paper, and declares © That 
« he does not thereby mean to diſannul any Part of his former 
Deviſe and Diſpotition ;” and ſigns it; and then takes the Sheet 


of Paper 1 in his Hand, and declares it to be his laſt Will and Teſta- : 
ment, in the Preſence of 3 Witneſſes ; and deſires the Witneſſes to 


atteſt it: Which they do 1 in his Preſence c. 


This muſt be eie as One ENTIRE ill, made at different 


Times; and atteſted agreeable to the Statute of F rauds. 


As to the Second PoinT—It is not at all arte What SORT. 
of Intereſt the Wife and Daughter, or either of them take un- 
der this Will : It is ſufficient, that they take ſome Sort of Intereſt 
ſufficient to preclude the Plaintiff” 8 Demand. And his — cer- 


1 | Mr. 
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Mr. Juſt. WIL MOr concurred with Lord Mansfeld and Mr. Juſt. 


Den fon. He alſo conſidered this as an entire Inſtrument, and as a 
Continuation of the former Act. 


The Teſtator himſelf calls it a. Memorandum,” (not a Codicil ;) 
and declares * that he did not mean thereby to diſannul any Part of 


« his former Deviſe or Diſpoſitions.“ He only takes up the Conſi- 


deration of ſomething further that had occurred to him, ſince his 

writing the former: And it is not material, whether he does this, at 

two Days, or at two YEARS Diſtance from writing the former Part. 
A Man is not obliged to make his whole Will, all at the ſame Time. 


And the Teſtator's having originally /gned the former Part, is 


out of the Caſe, and makes no Difference : For it was not at all ne- 


ceſſary or material to it, as a Will of per/onal Eſtate ; and the Signing 


alone, unattended with the other Reciftes, was not ſufficient to ren- 
der it affectual is a Will of Land: Therefore at was totally immate- 


rial. And ia Fanuary 17 54, having written the Memorandum with 
his own Hand, on the ſame Sheet of Paper, He takes the ſaid Sheet 


of Paper in his Hand, and declares © I is his laſt Will and Teſta- 


« ment;” and deſires them to atteſt it as ſuch, in his Preſence and 


in the Preſence of each other: Which they do. So that there 


can be no Sort of Doubt that this was a good Publication of this as 


bis Will, within the Statute of F rauds. 


4 to the Second P is not at all material, ht Sete of | 


Intereſt the Teſtator's Wife and Daughter or either of them ma 


For / they have ſuch an Intereſt in them or in either of them, 
the Plaintiff cannot recover in Ejectment againſt them. 


Now I ſhould think that there is a Sr in the 
Mother. But be that as it may, here is a Deviſe ** to the Daugh- 
e ter and her Heirs,” expreſsly; (however inaccurately this illiterate 


Teſtator has worded what accompanies it:) and therefore She ſeems 


have in theſe Houſes; provided that they or either of them have 


ſuch an Intereſt as is ſufficient to intitle them to the Poſſeſſion of the 
Eſtate : 


* P. 550. 


to have a Fee ; (though liable to be controlled by certain Events that 


may happen.) But thus much at leaſt, is clear; v/z. that his Son 
(John Grijin, the Plaintiff's Leſſor,) was not to take, TILL . the 


Teſtator's Daughter ſhould be dead without Tſſue. 


80 that it is extremely clear and plain, that either the Mother or 


the Daughter have 2 an Intereſt as intitles them to the Poſſ ian 
of the Eſtate. 


Per * Cur. unanimouſly, * Mr. Juſtice 


Let the Pos TEA be delivered to the DEFENDANT. Tea Pen. 


Rex ſent. 
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April 1750. Rex der/. Young and Pitts, Eſquires. 
April 1758. 
Motion was (on toth May 1757) made for an nb ern 
; againſt theſe two Juſtices of the Peace, for arbitrarily, ob. 
inately, and unreaſonably REFUSING TO GRANT A LICENCE to 
One Henry Day, to keep an Inn at Everſiey; where it was alledged 
and ſworn to be fit and proper and even neceſſary that there ſhould 
be an additional One, (there being One there already ;) and for which #4 
Occupation of keeping an Inn, this Man was (as theſe two Juſtices +5 
| themſelves had allowed on a former Occation) a proper Perſon, they 
having before licenſed Him to do fo at another Place. 


Upon. this Original Motion being made at the Bar— 


Loxd MANSFIELD and Mr. Juſt. Dao: held, that notwith- 
ſtanding this was a Matter left in a great Meaſure to the Difcre- 
ton of the Juſtices, Yet if it appeared to the Court, from ſuf. 
| ficient Circumſtances laid before them, that their Conduct was in- 
fluenced by partial, opppreſive, corrupt, or arbitrary Views, in- 
ſtead of exerciſing a fair and candid Diſcretion, The Court might 
call upon them to ſhew the RR asons whereby they guided their Dif- 
cretion And therefore they were for * the Rule to ſhew | 
Cu as prayed. But 


Mr. Juſt. Fos TER (who 3 to kw the Place, FR ſaid 
there was another Houſe of good Entertainment there already,) 
ws it ſufficient to make a Rule upon the two Juſtices «© Tg 
<« ſhew Cauſe why they ſhould not GRANT hig Licence.” And 


Lorp MANSFIELD and Mr. Juſt. DENISON concurred with Him, 
to expreſs the Rule in that Manner, though the Subſtance was the 
. 57.1 *ſame : becauſe, if they did not ſhew ſufficient Cauſe, the Conſe- 
e muſt be granting: an Information. 


Per Cur. unanimouſly— (Vir. Juſt. ili: being abſent in 
Chancery. ) 


Rvts upon theſe two Juſtices to ſhew Cauſe «c why 7500 2 
Aid NOT GRANT 7515 Licence to this Hen * Day.“ 


On Monday 25th of Sac 1757. upon ſhewing Caule—The Ju- 
tices, by their Affidavits, made no Perſonal Objections to Day; but 
thought the Certiſtcate mi ficient, becauſe not ſigned by the Parſon, 
Vicar or Curate, 4 


Tre 
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The Covx T was of Opinion * that the Certificate, being 
« ſigned by 3 Or 4 reputable and ſubſtantial Houſe-keepers, &c, was 
« ſufficient.” But though the Juſtices had miſtaken the Act, The 
(Court cleared them from A Motive. 


But it being ſuggeſted that the preſent Parſon and e 
« dens were ready to ſign a Certificate in his Favour,” The Court 
#1 enlarged the Rule to the firſt Day of next Term; with a View that 
5 He might be licenſed at Michaelmas, i there (kould be no of ber Ob- 
jection than what aroſe from the Certificate's not being ſigned by 
the Parſon and Churchwardens; and the Matter (which ſeemed to 
5 have raiſed great Heats, and was ſtrongly ſupported by Sir John 
3 Alley, on the Part of Day,) be accommodated. 


The Rur x was accordingly enlarged i in theſe Terms, viz. << That 
« the firſt Day of the next Term be farther given them, to ſhew 
« Cauſe why 5 have not granted, Kc. 


N. B. By 26 G. 2. c. 31.4. 1. It is enacted, | That upon grant- 
ing Licences by Juſtices of Peace, to any Perſon, to keep an Ale- 
| houſe, Inn, Cc. Every ſuch Perſon ſhall enter info a REcooGNt- 
ZANCE in 10 J. with two ſufficient Sureties, Each in 5 /; or One 
ſufficient Surety in 10 /; under the uſual Condition,“ . maintain- 
1 ing of G00 ORDER AND RULE within the ſame.” 


By C4 It is nated, That 10 Li to keep the ſame ſhall be 
granted to any Perſon NOT LICENSED the Year preceding; UNLESS 
ſuch Perſon produce, at the General Meeting of the Juſtices 
in September, a CERTIFICATE under the Hands of the Parſon, 
Vicar or Curate and the Major Part of the Churchwargens and Ouer- 
feers, OR ELSE of z or 4 reputable and ſubſtantial Houſekerpers and 
{inhabitants of the Pariſh or Place where ſuch Ale-houſe is to be; 
ſetting forth © That ſuch Perſon is of good Fame, and of ſober Life 

and Converſation.” And it ſhall be mentioned in ſuch Licence, 


«© That ſuch Cert wy Was produced ' Otherwiſe ſuch Licence ſhall 
be null and void. 


11 
14 
? : 
_ 4 
1 
4 

; 


F. 558. 


By F. 3. No Licence ſhall intitle any 3 to Keep an Alchouſe 
in any OTHER Place, than that in which it was FIRST kept, by Virtue 


of ſuch Licence : And ſuch Licence, with regard to ALL OTHER 
Places, ſhall be null and void. 


- 
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On Friday 18th of November 1757, Mr. Norton again moved 
(and moved it as a new original Motion) for an INFORMATION | 
Againſt theſe two Juſtices of Peace; who, he ſaid, had at their 
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laſt general September Meeting for granting Licences, ſtill PERSISTE| D 
in refuſing to grant this Licence, notwithſtanding what had already 
paſſed in this Court upon the ſame Subject and Occahon. Of this 
Fact he had Affidavits: and he alſo produced freſh and circumſtan- 
rial Afidavits, as to the Merits; vi. the Neceſſity of ſuch a Licence, 
and the Conduct of the Juſtices in their O ppoſition to it. 


Lord MaxsT IX LD What paſſed before was, That the Court 
did not think any thing CRIMINALLY inputable to theſe 
„ Juſtices.” The Court then gave no Opinion as to obliging 
them to grant the Licence: But, on the contrary, expreſsly ad- 
Jjourned the Conſideration of the Reaſons of their Refuſal. 


This former Rule was only kept on Foot, in i erde to obtain the 
MATERIAL END it: But as tothe Behaviour of the Juſtices, 
with regard to the criminal Complaint againſt them, the Court 

diſcharged them from any Imputation of Crime or arbitrary 
Intention to appreſ the * 


The Gun r therefore now 5 de the Ile Rule, upon theſe 
FRESH Afidavits, as they had made upon the former, and ordered 
that both Rules ſhould Come on together. 


Sir Richard Lloyd (on Saturday 11thof Februar 17 58. ) accor . 
ingly ſhewed Cauſe. _ both Rules. e 


He obſerved that it was a Sort of Rule never before granted; 
and which He had known refuſed 2 5 Years ago. He ſaid he never 
knew a Rule made upon Juſtices, to ſhew Cauſe « WAY 7hey did 
not grant a Licence,” or to enforce them to do ſo; Unleſs there 
was ſome Charge of Corruption, Partnlity, Bias, or other Imputa- 
tion upon the Juſtices. 


Lord MansFIELD anſwered That the Afidavits upon which the 
Original Motion was made did import ſuch a Charge; — And the Mo- 


* P, 559 * tion was originally made upon 1 Foot: And that the Rule was put 


into it's preſent Form, out of TENDERNESS 70 9 Gentlemen, and 
Regard to the F airneſs of their Character. 5 


And they did indeod, upon the former Cauſe ſhewn, appear to _ 
be free from Blame, as to any Criminal imputetion. 


But yet if they have no 3 OHeckion to the Man, they our 
to licenſe him: And if they have any Reaſon, they 0UGHT 70 GIVE 
ib. F or thcugh they have, it is true, a D* e in theſe Caſes, 


yet 


0 


n 
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and UNCONTROLED Power over the Rights of other People, and 
in Caſes where their. Zzvelboods are fo eſſentially concerned. 


Sir Richard Lhyd argued and inſiſted that the Legiſlature his 
made them the soLH Judges, as being ſuch who, from their Reſi- 


and alſo the Circumſtances of Time and Place. And the Legifla- 
the Juſtices thus intruſted have a Right to judge FOR THEMSELVES: 


No Man can judge for another. And 201 Power is truſted to them, 
by the Conſtitution, by the Legiſlature. 


It may be very dangerous to them, to be obliged to give FER Rea- 


their own Minds and to direct their own Judgment. 


to an Account by any other Juriſdiction; wnle/5 they act faultily and 


| aer to any Body. 


really judge this Houſe to be an IMPROPER HovusE ; and ths Per- 


% /on to be an IMPROPER PERSON; 3 And that this? is their real and 


0 e Opinion. 


This Queſtion affefts ALL the aftices in „ Rnglend a mean, 


gerting guide the IPT ATION of * Miſbehaviour. * 


Lond MANSPIZELD—Moſt certainly. No body doubts o& the 
Thing; ſetting aſide every Degree of Inputation: It will not 


bear an — 


Sir Richard repeated the Fuſtices "POR for . Refuſal; and 
concluded with INSISTING on their RIGHT to judge for THEM- 


SELVES. 


*Mr. Y eung, being in ; Court, Tags: (very bande 6 4n RG * 


tion of himſelf from any ill Intention; and declared very ſo- 


lemnly, “that He had acted according to his real Sentiment, 
and the beſt of his Judgment. 


Lord 1 is a Matter of too mack Conſequence, 
and too much Length too (as I am obliged to go away,) to 
be determined now immediately; And it may as well ſtand 
over till next Term, as ſo little Time of this Term is left. 

4 AOR ED. 

On 


et it muſt NOT "bo permitted to them to-exerciſe an ARBITRARY. 


dence on the Spot, muſt 5% know the Perſons and their Characters, 


; ture has even excluded Juſtices of Peace of other Diviſions. And 


ſons publicly: Though they may have very ſufficient Ones to fatisfy 


And if they are cls intrufted, Why are they liable to be called 


wilfully wrong? Indeed, if they do wrlfully wrong, let them be pu- 
niſhed: But where they act quite conſcientiouſly, _y arc not ace 


Now theſe Gentlemen ſay, and hoy SWEAR too, that they 
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On Thurſday 1 3th of April 1758. This Caſe being mentioned 
again—Lord MansFlIELD propoſed altering the Rule, by making 
it © To ſhew Cauſe why there ſhould not be an INFORMATION 
<« againſt them:“ For ſo He ſaid, it was or/gina!ly moved, and this 
was the true and proper Foot to ar gue it upon; (And Mr. Norton 
declared that he propoſed to argue it upon t t Foot;) — Though in 
Tenderneſs to the Juſtices, and leſt the Country ſhould run awa 

with a Notion of their being under a Criminal Charge, it had been 

put into the Form that it at preſent ſtands in. (J ante p. 557.) And 
Mr. Nares, Counſel for the two Juſtices, not oppoſing or objecting 
to this Alteration— The Rule was altered accordingly. _ 


And now this Aﬀir coming on Bain, (for the laſt Time Ty 


Lord MANSFIELD again declared that the Argument ought to be = 
taken up upon the Foot of Criminality in the Juſtices: For it was 
ſo originally moved; it was the proper Nature of the Queſtion; it was . 
ſo underſtood by every Body; and ſo meant by the Court. For, (as 
He again explicitly declared,) there was no Pretence, upon any 
other Foot, to make a Rule upon the Juſtices, who have a Diſcre- 
V. poſt. Tionary Juriſdiction given them by the Law. But though * Dis- 
3 CRETION does mean, (and can mean Nothing elſe but) Exercying 


Diforetion”: - ' tbe beſt of their j udgiient upon the Occaſion that calls for it; Vet if 


this Diſcretion be wilfully abuſed, it is criminal, and ought to be un- 
der the Control of this Court. 


Mr. Nares and Mr. 7 bas for hi 8 thereupon argued : 
ſtrongly and very largely, that the Juſtices had been ſo far from ac- 
ting criminalhh, that they had ated rightly, properly and honeſtly: 


And they hinted that the Court had already IO them from 
any Crunmalily of Behaviour. 


And the Legiſlature have left this 3 2 Hane to the 
| Juſtices of the Particular Diviſion, that no Appeal will lie from their 
Determination; as appears by 1 Salk. 45: which is expreſsly o, and 
is cited in 2 Strange 881, as a Proof of this Poſition. 


"00 „Neither will any Mandamus lie to the Juſtices, to oblige them 
: 1 a to grant the Licence; even though they ſhould appear to have re- 
fuſed it upon Reaſons which may be looked upon as very ſuſpicious | 


at leaſt, if not very improper. 2 Strange 881. (Rex Y, Julices f 
Warcefeer) Giles's Cate, | 


Nor will the Court grant an Information, for refuſing to grant a 


Licence. Rex v. Fuſhices of Nottingham, Where, they aid, an In- 
formation was denied. 


2 | But 


— 


Falter Term 31 Geo, 2. 


8 


But Per Cur. That Caſe was an Abuſe, a groſs Abuſe, of rae 
Diſcretion : And the Information was therefore granted. And 
ſo it was in the Caſe of Bridgewater, upon the ſame Foot, of 
Abuſe of the Diſcretion intruſted to them. 


The counſel for the two Juſtices next obſerved that Day s ha- 
ving for many Years had a Licence to keep a public Houſe 7 in ano- 
ther Pariſh, was quite an inmaterial Circumſtance: For, by 26 G. - 


2. c. 31. § 3. ſuch Licence was abſolutely null and Von, with re- 
gard to all OTHER Places. . ante 558. 


The Affidavite on both Sides being then All Adinctiy read, It 
appeared bo pon the whole Matter) that theſe two Juſtices had 
acted in this Affair, with Fairneſs, Impartiality, Candor, and 
Juſtice; that they really and fincerely thought both the Man 
and the Houſe 1MPROPER fo be licenſed; and that they had 


voy e and ſu uficrent Reaſons for ſo thinking and Mg. 


| Whereupon, their Counſel <onctuded: with praying that he 
Rules made 8 2 them might be — with Full Ce. 


contro for the Proſecutors. 


The main Tendeney of the Aman of the Counſel in Sup- 
Port of theſe Rules, was, to ſhew that the Refuſal to grant this 
Licence to Day, aroſe from PARTIALITY to Mr. Barker the Lord 
of the Manor, who was the Proprietor (the Landlord) of the wad 

publick Houſe already eſtabliſhed i in the Pariſhs 


LORD Man SFIELD once more ele me That this Court had 
No Power or Claim, to review the Reaſons of Juſtices of Peace, 
<< upon which they form their Judgments in granting Licences 
* by way of APPEAL from their enn or OVER-RULING | 
„be DISCRETION n ts LY 


| But if it CLEARLY appears that the Juſtices er been partial 5 
maliciouſly, or corruptly influenced in the ExxR CISE of this Diſcre- 
* tion, and have (conſequently) ABus ED the Truſt repoſed in them, «„ 

they are liable to Proſecution by Indictment or Information; or even, 

Poſſibly, by Action, if the Malice be very groſs and 1 injurious. 


If their JoponanT.; is wrong, yet chats Rant andInTENTION 

pure, God forbid that they ſhould be puniſhed!! And he declared 
that He ſhould always lean towards favouring them; unleſs r. 
_— en, or Malice ſhall OD 2 
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Eaſter T erm 31 Geo. 2. 


* ; poſt. 


Definition of 
Diſcretion. 


8 P; 1 


On Thurſday 13th of April 1758. This Caſe being mentioned 
again—Lord MANSFIELD propoſed a/termg the Rule, by making 
it © To ſhew Cauſe why there ſhould not be an INFORMATION 
« againſt them:” For ſo He ſaid, it was original! 'y moved, and this 
was the True and proper Foot to ar gue it upon; (And Mr. Norton 
declared that he propoſed to argue'it upon t, Foot ;)— Though in 
Tenderneſs to the Juſtices, and leſt the Country ſhould run awa. 
with a Notion of their being under a Criminal Charge, it had been 


put into the Form that it at preſent ſtands in. (J, ante p. 557.) And 


Mr. Nares, Counſel for the two Juſtices, not oppoſing or objecting 


to this Alteration — The Rule was altered accor ang: 


And now this Affair coming on again, (for the laſt Time; ;) 


Lord iner again e that the Argument ought to be 
taken up upon the Foot of Criminality in the Juſtices : For it was 


io origimally moved; it was the proper Nature of the Queition ; it vas 
1o underſtood by every Body; and fo meant by the Court. For, (as 
He again explicitly declared,) there was no Pretence, upon any 
other Foot, to make a Rule upon the Juſtices, who have a Diſcre- 
| tionary Juriſdiction given them by the Law. But though * Dis- 
a farther CRETION does mean, (and can mean Nothing elſe but) Exerciſing 
the beſt of their © udzinent upon the Occaſion that calls for it; Yet if 
this Piſcretion be 2 222 abuſed, it is dns and Dog to be un- 


der the Control of this Court. 


Mr. Was es and Mr. Thurlow, for the Be thereupon argued 
ſtrongly and very largely, that the Juſtices had been fo far from ac- 


ting ermmally, that they had acted rightly, properly and boneſtly : 


And they hinted that the Court had aireany exculpated them from 


any Crummalily of Behaviour. 


And the Legiſlature 58 left this Jane 2 abſolutely to the 


j]juſtices of the particular Divi/ion, that no Appeal will lie from their 


Determination; as appears by 1 Salk. 45: which is expreſsly ſo, and 


is cited 1 in 2 Strange 881 „ as a Proof of this Poſition. 


Neither will any Mandamus lie to the Juſtices, to oblige thera 
to grant the Licence; even though they ſhould appear to have re- 
fuſed it upon Reaſons which may be looked upon as very ſuſpicious 


at leaſt, if not very impr oper. 2 Strange 881. yore v. Juſtices of 


Morcoſter) Giles s Cale, 


Nor will the Court grant an Information, for refuſing to grant a 


Licence. Rex v. Juſtices of Nottingham, where, they ſaid, an In- 
formation was denzed. 


g YR | But 
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Faller Term 31 Geo, 2, 


e DISCRETION intruſted ts tem. 


But Per Cur. That Caſe was an Abuſe, a groſs Abuſe, of hte 
' Diſcretion : And the Information was therefore granted. And 
ſo it was in the Caſe of Bridgewater, upon the ſame Foot, of 
Abuſe of the Diſcretion intruſted to them. 


The Counſel for the two Juſtices next obſerved that Day's ha- 
ving for many Years had a Licence to keep a public Houſe in an 
ther Pariſh, was quite an inmaterial Circumſtance : For, by 26 G. 


2. c. 31. § 3. ſuch Licence was abſolutely null and void, with re- 
Bard to all OTHER Places. I ante 558.) | 


The Affidavits on both Sides being then All diſtinctiy read, It 
appeared (upon the whole Matter) that theſe two Juſtices had 
acted in this Affair, with Fairneſs, Impartiality, Candor, and 
Juſtice ; that they really and fincerely thought both the Man 
and the Houſe 1MPROPER fo he licenſed; and that they had 
very good and ſufficient Reaſons for ſo thinking and Entermining. 


Whereupon, their Counſel concluded with praying that the 
Rules made upon them might be min with Full Cofts. 


Contra for the Proſecutors. | 7” | | | | | 


The main Tendency of the Aion of the Counſel 1 Sup- 
port of .theſe Rules, was, to ſhew that the Refuſal to grant this 
Licence to Day, aroſe from PARTIALITY to Mr. Barker the Lord 
of the Manor, who was the Proprietor (the Landlord) of the other 
Pn Houſe already eſtabliſhed i in the Pariſh: 


Loxp MANSFIELD once more declared © That this Court had 
« No Power or Claim, to review the Reaſons of Juſtices of Peace, 
„ upon which they form their Judgments in granting Licences; 
„ by way of APPEAL from their JUDGMENTS, or OVER-RULING 


But if iteLEARLY appears that the Juſtices have been partiall . 
maliciouſly, or corruptly influenced in the Exercise of this Diſcre- 
tion, and have (conſequently) ABUSED the Truſt repoſed in them, « P. 3 
they are liable to Proſecution by Indictment or Information; or even, 


Poſſibly, by Action, if the Malice be very groſs and 1 injurious. 


If their JupGMENT 7 is wrong, yet their Hr ARA and Ix TEN TION 
ure, God forbid that they ſhould be puniſhed! And he declared 
that He ſhould always lean towards favouring them ; unleſs Par- 
. Corruption, or Malice {hall clearly appear. 


= — - 


Faſter Term 31 Geo. 2. 


—— 


The preſent Queſtion therefore only is, Whether theſe Gen- 


*« tlemen have been guilty of any Partiality or Malice, (for © Corrup- 
tion is not pretended,) in the Refuſal of this Licence.“ 


Then He went minutely and 8 through All the Particu- 
lars both of the Charge and of the Defence. And he thought that 
upon the firſt and original Motion, the Juitices appeared to have 


peen mitaken in the Grounds of their Refuſal; in that they fixed it 


upon the want of the Miniſters and Churchwardens Signing; 
which they judged to be requijite by the 26 G. 2. c. 31. (when it 


was not.) However, in this, they were not criminal; though they 


were miſtaken. And at that Time, they had zo Perſonal Objection 


to Day. And therefore it was (from all that 7hen appeared) reaſo- 
nable to expect that, upon enlarging the Rule, they would at their 
next Meeting grant the Licence; which they had before refuſed, 


_ upon a Miſtake, of which they were : ſubſequently informed. 


But $INCE this, and antecedent. to ſuch next Meeting, there are 


come out ſeveral flrong PERSONAL Objections to Day himpelf: 
(Which thele Juſtices were the PROPER Judges of:) Namely, His 


keeping and having long kept a Houſe for publickly retailing Ale 


Wine and Spirituous Liquors without being licenſed thereto; His 


| having been twice convicted of ſelling Spirituous Liqours, without | 


a Licence; His ſuftering a Day-Labourer to drink a whole Day in 


his Houſe, in Harveſt-time, and afterterwards vindicating it; His 
having been charged with a Fraud, upon Oath ; Beſides an Alle: | 


gation in-One of the Atidavits, © That two notorious Highway- 


men and Robbers appeared at leaſt to have uſed his Hoyſe as a 


Public Houle, if they enjoyed no other and more particular kind | 


* P. 563. 


„ of Harbour and Protection i in it. 


And in eſpect to the Houſe, the Juſtic es now fear that they are 
clearly of Opinion That One Houſe is ſufficient.” And they 


likewiſe clear themſelves, by the moſt ſolemn Aſſertions i in cheir 
Affidavits, of: all Criminal Imputation. 


Therefore He e with declaring it as "is Opinion, that 2 


there was No Sufficient Foundation for a CRIMINAL Charge againſt 


theſe Juſtices. 


Mr. Juſt. Denton concurred. 


He alſo expreſly allewed the Dj 3 Power of the Fiidicer 5 
in granting Licences; without Appeal from their Judgments, or ha- 


ving their Juſt and d bond Reaſons reviewed by any Body. But yet 
F1 


an 


Eaſter Term 31 Geo. 2. 


an n inproper and unjuſt Perc ie of the Diſcretion, He faid, ought 
to be under Control. 


But it muſt be a AR and APPARENT. Pertiality; or wwilful Mi 
behaviour, to induce the Court to grant an Information: Net a 
mere Error in Judgment. And here is certainly xo clear and appo- 


rent Partiality, or ww7/ful Miſbehaviour, in theſe Juſticcs. 


Therefore the Rules ought to be diſcharged. 

Mr. Juſt. FosTER concurred in the general Principles before 
laid down.: And He thought that there was no Evidence of Par- 
tiality, Malice or Corruption, in the preſent Caſe. 


He declared eggmſt increaſing the Number of publie Houfes ; 


and gave ſeveral ſtrong Reaſons againſt it: And therefore He honght 


the Juſtices far from being to blame, in having come to a Reſo- 


lution „t to increaſe them.” And He was ſatisfied that the 


Juſtices had Reaſon ſufficient to refuſe this particular Licence; 


both with regard to the Houſe, and alſo with regard to the Man re- 
fuſed. 


r. Juſt. WI LMOT concurred. 


"Ne was very explicit, that the SoLE Diſcretion of granting Li- 
cences, is in the JUSTICES of the Diuiſion : And He moreover gave 


vary good Reaſons why it ſhould be fa. 


Abd this Point {he obſerved, ,) is admitted at the Bar. 


Then the Sole Diſcretion being in them, the Rur r is 3 
that this Court will ever interpoſe to puniſh a Juſtice of Peace 
fox a mere Error in JUDGMENT. 


Therefore, even ſuppoſing them to have been miſtaken from Be- 
ginning to End, yet there is no ground from any of the Atfidavits, 


to inter any Partialicy, Malice, or Corruption: There is not the, 


*leaſt Fad, whereupon ſufficiently /o Po any ſuch Apprehenſion 
and Belief even in the Complainants ; And the Juſtices themſelves 
do moſt Jolemnly DENY it in heir Affidavits. 


Per Cur. Both Rur Es DISCHARGED, with Coffs. 


Lord MAaNnsFlELD—There are two diſtin Reaſons why We 
ſhould give CosTs : One, with regard to the Perſon complain- 
ing; The Other, with regard to the Perſons complained of. 
F or it appears, upon the ee e that Day (the Perſon 

complaining). 


* P. 564. 
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Faſter Term 31 Geo. 2. 


complaining) has perſevered in keeping this Houſe WITHOUT 
a Licence: And it now appears that the Juſtices who are 
complained of, have acted both Hongſtiy and legaliy in refuſing 
to grant it, in a Place where there was s already a Sufficiency. 


V. poſt, pa. 653. Rex v. Athay Eſa; M. 1758. 32 G. 2. B. R. T 
a like Point: And Rex v. Williams, Rex v. Davis, md Rex WE 
v. Baylis et al'; all three in P. 1762, 2 G. 3. poſt, pa.— 


Saturday, 22 Rex ver/. Inhabitants of Macclesfield. 


April 1758. 


See this Casr abridged, in the TABLE; 1 large, in the 
Quarto-Edition of my SETTLEMENT CASES, Ns. 146. 


Pa. 458. 
april, ss. Rex ver}. Epiſcopum Dunelmenſem. 


ES hg eh eg VVV 
e XM R. Villes, on Behalf of Dr. Sterne, Prebendary of the ſecond 
Stall in the Cathedral Church of Durham, moved for a 
e to the Biſhop, commanding Him to exerciſe his V1si- _ 
' TATORIAL Power over the Temporalties of that Church, in the 
Inſtance herein after mentioned: (In which Dr. Sterne had applied 


to the Biſhop to exerciſe it ; Who refuſed to do ſo, unleſs under 85 
the Authority of this Court.) 


And He alledged that ſuch Viſitatorial Power is mou to „ the 
Biſhop, by the ata of their Statutes. 


And there is no other Method of trying this Quo, but b be- . 
fore the Biſhop as Viſitor. N - 


Mr. Norton, for the Biſhop, . faid chat the Biſhop was not Sent 1 
that He nap ſuch a Power: And therefore He propoſed that the 
Dean and Chapter ſhould be called in, to 1 825 it. 


N. B. The Merits of the Queſtion were „Whether the Succgſ⸗ EL 
«© ſor-Prebendary (Dr. Sterne) had a Right to 2 3 Years Profits 
« accruing during the Vacancy of the Stall, from the Death of 
Dr. Benſon, Biſhop of 2 (the laſt preceding Pre- 
« bendary :) Which intermediate Profits the Other Preben- 
* daries 8 received, and divided amongſt them.“ 


— — _ — Lokp 
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_ Faſter Term 31 Geo. 2. 
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LoRD MANSHEHI ILD thought that an Action at Law was the pro- 


per Meth:d; and inſtanced the Caſe of Dr. Young v. Dr. Lynch, 
P. 26 G. 2. 1753. B. R; and mentioned likewiſe Canon Seagar $ 


Caſe (who was a Canon of the Church of Saliſbury) in Chancery. 


« Whether the Biſbop can have a Turi/#f1 to determine this 


« Punt; Or Whether Mettef s of Property in Cathedrals can be 
&« de Fs de otherwiſe than according to the Courſe of the Law 
« of the Land, is a great Queſtion.“ And certainly, the Dean and 


Chapter muſt have an Opportunity to ſhew Caule againſt a Manda- 


. being iucd to the Biſhop, to exerciſe ſuch a W 


* But in this particular Caſe, the Queſtion muſt be litigated, not 
only with Members of the Body; but with Executors and Admini- 


 frirators of deceaſed Prebendaries : Over hom, the Biſhop (ſuppo- 
ing Him Viſitor, and as Viſitor to have Conuzance of ſuch a Caſe,) 


can have no Power. Which alone is deciſive againſt his Juriſdiction 
in this Quition. 


* P. | 568. 


Mr. IWilles, perceiving the Court fo Rrongly againſt him, agreed 


to take nothing by his Motion. 


Rex Der /. Peters, ct al : 
0 R 
Cavil verſ. Burna et al. 


M R. Huy ſhewed Cauſe againſt the iſſuing a A Mandamns. 


A Motion had been made by Mr. Whitaker (o on 1 zth F 8 * 
1758) for a Mandamus to be directed to the Defendant Jobn Pe- 


ters, the County-Clerk, (who was the Steward of the Court,) and 


alſo to the free Suitors of the Caunty- Court of the County of Cornꝛwall, 
commanding them to proceed to fincl Tudgment in a certain Cauſe by 


Plaint in Replevin, commenced in the ſaid County-Court, between 


John Cavil Plaintiff, and Jobn Burnaford, Anthony Pommery, and 


Nicholas Pelyne, Defendants; in which Cauſe the ſaid % Cavil 


obtained an oa Judgment i in the laid County- - Court. 


The Caſs, in ſhort was, —That gene diſtrained Cavil for 
Rent; Cavil brought a Replevin, in the County-Court of Cornwall; 
An INTERLOCUTORY JupGMENT vas reg warty entered; And 2 

6 U Writ 
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P. 569. 


66 
6 


46 


Aueſtions. 
— 


Writ of Inquiry of Damages executed thereupon ; and 2 d. aſſeſſed 
for Damages, and 5 s. for Coſts, and ſo much more Coſts as the 
Court ſhould allow. This Inqui/iton was {et aſide for Irregularity, 
(vis. Want of Notice of executing the Writ of Inquiry.) 


The Defendant's Advocate there then moved © To /t afiar 
the ſaid (regular) 1NTERLOCUTORY JUDGMENT Tel,; UPON 
«© the Defendant's paying the Cofts of enter iT it, (to be taxed by 
Ihe Steward, ) and on avownmyg iſſuably: And afterwards, on a ſub- 
ſequent motion “ to make ſuch Rule abſolute,” it being urged by 
the other Side, „that that Court had no Power to ſet afide a r. 


* gular Judgment,” the Judge took time to adviſe. At a future 


Court, after Inquiry from ancient Practiſers in the ſaid Court, and 


being informed that it had been the conſtaut C uſtom ana Ujage of it. 


 *®TOSET ASIDE interlecutory Judgments, any time before executing 
« Writs of Inquiry therein, ox the Defendan*'s paying the Coſts of enter- 
ing the Jame Judgments, and pleading iſſuably to ſuch Actions in- 
© flanter;” and after having fully conſidered the Affair in all it's 


Circumſtances; and apprehending it to be agreeable to the Practice 
of his Court; He declared his Opinion“ That it g/t to be ſet aſide, 
and the Defendant's Avowry received, they having paid the Coſts, 
« at the Time of filing it de bene ee, (which had been done in 
the Interim :) And accordingly, He made a Rule, thus“ Caw! v. 


«© Burnaford et a. It is Ordered, &c, That the interlocutory 
4% Judgment entered in this Cauſe be sEH ASIDE, on Payment or 
« Coſts taxed; And that the Avowry filed in this Cauſe, de bene eſſe, 


<< -laft Court-Day, be now, on Conſideration of the Court, made 
« abſolute: And therefore Rule for the Plaintiff in : Replevin to 


** Plead in Bar to the Avowry.” 


And the 7 of this der Court Benet « That He acted 
with the utmoſt Impartiality in the Affair, and according to the 
beſt of his Judgment and Underſtanding; And, He apprehends 
and believes, according to the conSTANT USAGE AND PRAC» 
* TIER eſtabliſhed and 2 er 'ed 7 in the JET COU N 


A 


Mr. 1Wiitaker's Motion was grounded upon the Ieferiar Yudge's 
having exceeded his Authority. And He had cited 2 Strange 824. Fox 


v. Glaſs, H. 1728. 2 G. 2. as the ft Time that even this Court had 
ſet aide REGULAR Judgments ; and 1 Strange 392. Bayly v. Boorne, | 


M. 7 G. 2 where they doubted of an Inferior Judge 8 Haring ſuch 


a Po wer. 


On Friday laſt, (21ſt April 17 58, ) Mr. Huſh ey ſhewed Cauſe Why 
this Mendamus ſhould not. ilue. And He made the two following 


1 ſt „ Whe- 


* 
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* 


1ſt. Whether the Judge or Steward of an inferior Court has a 


Right to SET ASIDE anterlocutor of Judgments REGULARLY ob- 
tained : 


2d. Whether in this particular Caſe, the Steward of this inferior 


Court had a Right to do as he had done, and as 1s the Practice 
of that inferior Court. 


As to the 1ſt Queſtion—He agreed they cannot grant new Trials. 
1 Salk. 201. Regina v. Hill et al, and 2 Salk. 650. the Caſe of Bri- 
flol (which is S. C.) Brooke v. Ewers et al, 1 Strange 1 13. S. P. 
A Mandamiis iſſued to a Judge of an inferior Court, to give Judg- 


ment: 759vgh he had granted a new Trial. Therefore He would 


not contend that an inferior Court has a Right to ſet aſide a regular 


| Judgment, UNLESS it be to let in the Merits. 


* But the may do it in arts fo TRY THE MERITS. 2 Salk. 650. 
In the Caſe of the Mayor and Aldermen of Briſtol, It was holden, 
„That an zuferior Court could not grant a new Trial.” However, 
it was long fince done by he Court: And they would alſo formerly 
ſet aſide regular Judgments, on putting the Plaintiff in as good Con- 
dition as before. And it does not appear how the Court came to leave 


it off; as Sir John . ſays (in the Caſe of Fox v. Glaſe) that they 
had done. 


P. 570, 


And it ſeems right in itſelf, and agreeable to natural Juſtice, to 
permit inferior Courts to ſet aſide regular z7erlſocutory Judgments, 


in Order 70 let in a Trial of the MrRITS. Indeed it is reaſonable, 
not to permit them to ſet aſide the Verdis of JuRIESH: Which is 
an exccedingly different Caſe from a Judgment by Default. 


As to the 2d Queſtion-—fn the preſent Caſe, the Steward acted 
| rightly and reaſonably, upon the Circumſtances attending it. 


Mr r. I, bitaker, contra, for the Mandamus. 


The Letting in the Trial of the MrzrTs, makes 15 Difference. 
I fay that an Inferior Court can 10 ſet aide a regular Judgment after 


they have once exerciſed their Authority, In 1 Strange 392. Batly v. 


Boorne, M. 7 G. 2. B. R. The Court thought it a Queſtion that 

deſerved Confideration, Whether the judge of an Inferior Court 
* could do it.” And there is no more Reaſon Why they ſhould 
have his Power, than that of ſetting aide YVerdicts. They have 


no ſuch Diſeretion. D. _— etion is another ford 75 „ Afrbiti — 
2 — 
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—-» __.___nl__ 


row, 


Loxp MANSFIELD denied this i of the Term Di 
cretian; and referred to what was ſaid (a few Days ago) in 
the Caſe of Rex v. Young and Pits, V. ante p. 500 HL, and 
562.) And he ſaid that DiscRET10 18, as Lord Coo inys, 
* diſcernere per Legem quid fit juſtum.“ | 


To which Obſervation, Mr. Juſt, WiLMorT defired to e 0 


ther, from 5 Co. 100. a. Rooke's Caſe: DISCRETION is a Sci- 
« ence and Underſtanding of diſtinguiſhing and ideen 


e between Falſehood and Truth, Ec &c; and Nor to do ac- 
cording to arbitras M. il and private Affection. 1 


Mr. WIr AK ER- But theſe Inferior Judges have 9 Sort of dif- 
N Power of any Kind. 


Loxp MaxsFIEHD—That Caſe of Baily v. Boorne, in 1 Strange 
392, only ſays “ That it was a Queſtion that deſerved Conſideration. 
* P. 571, But there is 70 Precedent or Authority to the contrary of their having 
ſuch a Power. 


And it ſeems a Power neceſſary to the Exerciſe of udicature And 
is very different from the Caſe of ſetting atide VERDICTS.— 
This Power to let aſide interlocutory Judgments, ſeems incident {5 


Juice. 


*® Mr. Juſt. However, both Lord Mansfield od the hes * two Judges, 


e thought it might not be amiſs to look into it. And — 
adDIcn : 


[lt was in Mr. Juſt. Dex180N intimated as if there was ſomething of this 
Hil. 154. 27. Sort before the Court. in 27 I. $0 G. 2. B. R. 


and P. 1756. 
28 G. 2. Eajt- 


avell V. Liver: - ts Cow adviſare vult, 
mores V. pojt. | 5 | 


5720 f And now Lord Mansfield delivs red the Opinion of the” Court; 


having firſt defired Mr. Huſſey to ſtate the Caſe, for the Sake of the 

$F Students : (For He took this Opportunity of obſerving and declaring 
that Nothing mifleads to much as reporting the Determination of 
« Courts of 9 uftice, without having a ſufficient and correct State of 


« 76: Caſe; which, He ſaid, was only an 4 « fatuus, leading People 
nto Error and Mi Reale. ) 


Here, the: Queſtion, upon the true State of the Caſe, hic Po: 
ante, p. 568.) appears to be © Whether an INFERIOR Court has 
„ POWER Z9 SET ASIDE @a REGULAR INTERLOCUTORY Jug: 
* ment, in OR RDER 70 let i 1 theTrial of the MERITS. ae 

| And 
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1 


And We are All of Us of Opinion, “ That they nave ſuch a 
4% Power.” There is no Authority nor even Dictum, to the contrary- 
Nor is there any Reaſon why they ſhould not have ſuch a Power; 
which is incident to the Doing of Ju/tice. 


Indeed there are Authorities which ſay, That an Inferior Court 
« can not grant a NEW I RIAL, or ſet gſide the VERDICT of a Jury, 
„but for Irregularity.“ 


But there may be many Reaſons Why they may be permitted to 
ſet aſide an terlocutory Judgment, in order to let in the Merits; 
which Reaſons will not hold fo far as to make it allowable for them 
to ſet aſide the Verdict of a Fury: (One of which Reaſons may be 
* that no Attaint lies upon a Verdict given in an inferiy Court.“) 
And indeed the Setting aſide a Yerdi of a Jury, is too great a 

Power to be intruſted to an ihferior Juriſdiction. „ 


We are, All of Us, deny of Opinion“ That they may {et aſide 


LL regular INTERLOCUTORY Judgments, in der to let in the Me- 


« Ki; both upon the Reaſon of the Thing, and for the Conve- & P. 572. 


mience attending it. 


| That Caſe in 1 1 Strange 392. of Baily v. Boorne ( 2 ante p. 570.) 
proves nothing at all againſt this. And in 1 Strange 499. Jerdell v. 
Hill, H. 8 G. 1. An inferior Judge ſet aſide even a Verdict, for 
Trregularity, (or rather for Surprise :) Which this Court allowed 

he might do. 


Mr. Juſt Dan Iso added, that in the Caſe of Eaftwell v. Liver- 
more, (V. ante p. 571. in Marg 'ne) It ſeemed to be underſtood and 
agreed at the Bar, „That an inferior Court could not ſet aſide a 
« Verdict, F AT ALL: But He finds that He has written a Note, 3 
at the Bottom of that Caſe, importing that He Himſelf thought 8 
that it ought not to be taken for's granted, ſo gener ally a8 K iS Jaid no Diſtinction 
down, © That they cannot do it * of ail,” For that He thought *Prefied, in 


A the Diſcuſſion 
that an inferior Court may ſet aſide even Verdict, for IRREGU- of that Catz. 


LARITY; though they are not to be truſted w ith a Por wer of Set- But no lrregu- 


larity Was 
there pretend- 
| eg: nor any 
ether Reg aden ted to be giv en for liar aſide that Verdia, Cut becauſe it was a bard One, and ſuch 
"us ought to be ſet aſide. | | | 


ting afide Verdicis, 15 the * ERITS 


And this, He faid, was certainly the RI Diffinetion ; vis. 
That they may ſet aſide even Verdicts, for Trregularity; but not 
upon the Merits. 

6 Where 
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Wherefore Per Cur. unanimouſly, 
Let the Ruit made © That John Peters the County-Clerk, 
* and the Free Suitors of the County-Corrt, ſhould ſhew 
«« Cauſe why a Mandamus ſhould not iflue, directed to them, 
* commanding them to proceed to final Judgment in a cer- 
tain Caule by Plaint in Replevin commenced in the faid 
County-Court, between John Cav, Plaintiff, and Johr 
HBurnaford, Anthon Pomery, and Nicholas Pelyne, Defen- 
e dants, in which ſaid Cauſe the ſaid John Cav! obtained an 
_«« interlocutory Judgment in the ſaid County- - Court, on the 
* 12th Day of Ofober laſt ; be DISCHARGED, 


60 


RuLE DISCHARGED. 


*P. 5 Rex ver. Collingwood Foſter, Edward Gallon: George | 
hs Selby, and Thomas Mills. 


> OUR Rules having Raw made abſolute, (laſt Tueſday,) 4 
four Informations in Nature of Quo Warranto, againſt theſe 4 
Defendants, reſpectively, © to ſhew by what Authority they claimed | 
| to be Chamberlains of Alnwick 1 in the County of Nortbumber- 
| | n 


Sir Richar d Lloyd, on Behalf of ho Defendants, moved (on | 
Saturday laſt,) That there ſhould be oxnLy One Information againſt 
All the four Detendants, inſtead of FOUR 4% tina and ſe . Parate In- 


for mations. 


Which The CourT thought very RTP TO Ys upon the . bees” 
tion of 9 Ann. c. 20. which runs thus—* And if it ſhall appear 
« to the ſaid reſpective Courts, That the ſeveral Rights of . 
Perſons, to the ſaid Offices or Franchiſes, may properly be deter- 
mined on ONE Information, it ſhall and may be lawful for the 
** ſaid reſpective Courts to give Leave to exhibit One ſuch Infor- 
„ mation againſt SEVERAL Perſons, in order to try their 9 
Rights to ſuch Offices or F ranchiſes.” 


==> 


Mr. Norton contra, for the Proſecution, urged that though the 
Court might indeed give Leave for this joining ſeveral Perſons 


| Rights in One Information, yet they would not do fo, if the Proſe- 
cutor judged that it might be inconventent to him. 


Sir 


Eaſter Term 31 Geo. 2 


Sir Richard replied that the Court would direct it, unleſs it was 
ſhewn to be attended with Inconvenience, 


It ended in Mr. Norton's taking Time to conſult his Client. 


Which having done, He (this Day) ſaid his Client had no Ob- 
jection to it; pr ovided no Exception {hould be afterwards taken to 
juch Union of the ſeveral Cauſes. 


Cur. The Defendants cannot object to it, when the Court judge 
it to be proper. 


* 


* Challoner ver Walker | 
f F. 574. 
N Action of Debt on a Bond, Conditioned as fell ; after Anal /. 
firſt reciting That Whereas G. Needham being ſeiſed in Fee Ac, 
died inteſtate Cc, leaving a Son James &c and Anne Needham his 
Widow, then living; And whereas James Sc were about to ſell the 
Eſtate; And alſo reciting the ſaid Annes being married to a ſecond 
Huſband David Kinneir ; And reciting a Doubt having ariſen con- 
cerning her Right to Dower; And whereas it was agreed that 30 J. 
Part of the Purchaſe-Money of the Eſtate, ſhould be left in the 
Defendant's Hands, in order to indemnify &c from the ſaid Claim 
Ge, And all Coſts Charges c: Then the Condition is, that if the 
Defendant and one Coulſon or their Heirs Executors and Adminiſtra- 
tors ſhould indemnify the Plaintiff from all and all Manner of 
Claim of Dower that might be made By he ſaid Anne Needham, as 
Widow of the ſaid G. Needham, out of the ſaid Premiſſes; and of 
and from all Coſts Charges Damages Demands &c, that may ariſe 
or happen by or from ſuch Claim Oe; then We 


Plea. That he has indermnified the Plaintiff. 
Replication—That David Kinneir married the Widow ; ; 4 
exhibited a Bill in Chancery for Arrears of Dower—He anſwered 
the Bill; and expended 8 J. 10s. for Colts 1 in the ſaid Suit. 


To this Replication, the Defendant demurs ſpecially ; ; and ſhews 
| ſeveral Cauſes of Demurrer ; viz. 


iſt. The Replication is not @ direct anſwer to the Plea. 


2d. No Iſue can be taken upon this Replication. 
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zd. No Breach of Condition is fo ficienth alledged ; in this Repli- 


cation. 
Mr. Altham for the Defendant, made two Points : 


1{t Point. The Condition only extends to a Claim of Dower t to 
be made by Anne Needham in her LiFE-time. 


2d. The Plaintiff has brought his Action too ſoon : He ought to 
have ſtayed till the Suit in Chancery had been determined. 


Firſt Point Conditions mall be conſtrued favourabiy for Obli- 
gors. 1 Saund. 66. Butler v. Wigge—It is ſo declared by the Court. 
* P. c75. * Cro. Elix. 396. Greningham v. Lwer — There the ſame Rule was 
laid down. 2 Saund. 411. La. Arlington v. Merricte. 


— hich ati Aries 


Anda Condition ſhall not be extended further than the Words of 
it. 1 Ro. Abr. 489. 1 Ro. Abr. 426. pl. 6. 1 Strange 227 7. Stubbs 
v. Chugh. 1 Lutw. 536. WWilſon v. Conftable. 


Second Point—His Expence will be repaid him, if the Bill ſhould 
be diſmiſſed with Coſts. It is not like the Payment of a Debt 


admitted to be due: This Condition i 18 only t to indemnity «punts a 
Claim. 


: — p , N 
* — — — 2 WF 2 rr 
2 — STIR „ 


Mr. Aur for the Plaintiff, 


1ſt Point i{t, This Breach 15 W rithin the Word ds and Lotter 4 
the Condition. | 


— 


2d. It 18 ole arly within the Meaning of it. 


Firſt—2// %% /t and Walker chef FE Estate. The Widow 
had claimed. Dower. The Indemnification is againſt any Claim of 


' Power that ſhould be made by her. And the Suit is brought upon 
£2at Claim. 


ee it is clearly within the Intent of the Condition. 
And Mr. Altham's Caſes will not hold now: Becauſe Courts of 
Equity will now relieve againſt the Penalty. And Courts of Law _ 
therefore are leſs ſtrict than formerly. M. 29G. 2. B. R. Drum- 


moad et L Admini firatrix of nd Fj/q; v. Duke of Bolton. 


In the preſent Caſe, there was a Treaty for the Sale 1 the 
Efcate: And a Pond (inftead of incumbering the Deed with a 


bi Cov renant) 


; Faſter Term 31 Geo. 2. 


Covenant) to indemnify againſt all Claim of Dower, and all Ex- 
ponces Cofts and Damages ariſing from any ſuch Claim. Mr. Al- 


tham's Caſes of 1 Ro. Abr. 320, Ec, are not appllcable to the pre- 


ſent Caſe. 


2d point The Plaintiff is certainly alre ad damnified: And he 


is zot obliged to wait for Reimburſement, z///a Chancery-Suit ſhall 


be determined. Nor can he have Intereft for his Money, if he was 
to wait till then. 1 Fentr. 33, 36 © 78. King v. Atkins. 


Mr. Aliham in Reply— 


1 Point. The Condition is To fave him harmleſs from the 

« Dower or Thirds that are or ſhall be claimed By Are Needham, 

and from all Colts Charges Damages &c ariſing Se therefrom: 
That 1 is, from her Claim. 


*2d Point—In 1Pentr. 45, 36, 78. The Shilling was an abſolute 


Damnifſication : For there no Coſts were recoverable, upon the 


| Scrre facias ultued en King, to which He was . to appear; 


Lord MANSPFIE LD This is the plaineſt Caſe that can come halls 


a Court. IIe ſtated the Pleadings. And He treated the Objections, 


and the Caſes cited in Support of them, (and thus applied to them,) 


as quite frivolous and nugatory; And, without the leaſt Doubt or 


Ditficulty, over-ruled them. For the Caſe is moſt clearly within 


* P. 570. 


the Words and Meaning of the Condition : And the Obligee has 


been aready damnified, and therefore has a Right to be mmediately 
| reimburſed, | | 


Mr. Juſt. DxNisoN concurred in both. And He added that 
here was 30 J. left in the Purchaſers 8 Hands to indemnify the Plain- 
tiff: And the Indemnification is againſt the Claim, and all Conſe- 
quences of it. The Obligee has nothing to do with the Cl:mant's 
Kight It is enough, that he is damnified by the Caim. And he is 
not to ſta! y till the Determination of the Suit : He has an Unmediat 

Right to be reimburſed. %%% TTL 


Mr. Juſt. Fos TER and Mr. Juſt. Wit Mor were clearly of the 
ſame Opinion: And Both ot f them e declared them nelves to 
the above Effect. 


JuDGMENT for the PLAINTIFF. 
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Rex ver. Inhabitants of the Tything of Milland. 


( * | ſhewing Cauſe againſt quaſhing two Orders, viz. An Cri— 


ginal Order of two Juſtices, made for 7axmg rating and af- 


/efſing the Inhabitants of the TYTHING of Milland, in At» of the 


Pariſh of St. Peter ( weeſehul it in the Jame County; and rhe Order of 


Seſſions confirming it; 


The Queſtion was, Whether it was ſufficiently ſtated © That Both 
K thele. Places (78. Milland and St. Peter's) lie WITHIN e SAN 
« HuxpRED:“ Which is a Circumſtance eſſentially neceſſar to be 
aſcertained, in 1 order to give the 1 wo Juſtices any Jurzſclicliom in the 


Caſe. 


For, by 43 Eliz. c. 2.5 3. Power is given to Two Juſtices, in pt 
Caſes where they perceive a Pariſh not to be able to maintain it's 
own Poor, “ to tax any other Pariſh within the HuxprED where 
« the Pariſh is“ [Which is all the Authority given to Two Jul- 
*tices.] Then the Act goes on, further, And if the ſaid Hundred 
is not able, then the drssloxe ſhall aſſeſs any other Pariſh within 


FE the County... 


Now it 1s Bete only = « That the Tything of Milland and 


«© the Pariſh of Sr. Peter's Cheeſehill Both lie in the fone K LIBERTY 


6 of the Soke, where the ſaid Pariſh lies.“ 


It was therefore objected That non conflat that 3 are within tlie 
ſame HuxpbpRTD: For © Liber ty” and S ere Words of vague, 
indeterminate Meaning, not equivalent to the known legal Term 


Hundred, nor co-extenſive with it; And perhaps the Liberty 


may extend into ſevera/ Hundreds. However, it is plain that the 


Two Juſtices have ut ſhewn that they. 2 Juriſdiction: And the 
Court can't intend that they have 2275 


In 1 of the Objection, were W ths following Caſes; viz 


Foley Laws relating to the Poor 31. (or 42 in 3d Edition,) Sr. Be- 


nediet Pariſh v. St. Stephen's and St. Mary Magaalen's in Norwich. f 
Reports temp. Ju. Ann. 209. 8. C. e e Poor, 155 5 
8. C. with Foley 31. 


Ihe CovuRrT thought it beſt, to ſend it back to the Seflions, 


in order to have the Matter better explained and more particularly 
tated. 


But 


Eaſter Term 31 Geo. 2. 
But they did not think themſelves bound down by the particular 
7rd © HUN BRE D,“ which is the Term uſed in the AR, ſo as 
to be confined to this ſingle Species of Diviſion of Counties. For 
ir ſuch Diviſion be called by any rer Term or Name ſynony- 
mous or equivalent to that of © Hundred”, it muſt be equally within 


che Intention of the Act, and the Court may adjudge according to 
juch Iiteution. | | 


And now, the Caſe having been newly and particularly ſlated, 


Mr. Gould, who was for the Orders, prayed the Opinion of the 
Court. 5 5 1 | 


And Mr. Norton, who was againſt them, candidly owning That | 
as the Facts are ow ſtated, He could not contend but that it does 
appear {/ub/tantially} to be a Hundred, though the Diviſion was 


called by another Name; 25 
The Cour diſcharged the Rule, and affirmed the Orders. 


BoTu ORDERS AFFIRMED. 


* Johnſon ver/. Houlditch. 

1 an Action upon the Caſe for the Uſe and Occupation of a 
Houſe, the Defendant had, in Hilary Term laſt, obtained the 
Common Rule, for Liberty“ To pay 21. 5 5. into Court, and to 


have it ſtruck out of the Declaration, oN Payment of Cofts.” The 
Plaintiff's Attorney applied to get theſe Coſts taxed, and take the 


Money out of Court. Upon and after which Application, 


Mr. W bitaher. for the Defendant, had moved (in the Beginning 
of this Term) to diſcharge this Rule ſo far as related to the Cofts ; 


and alſo that the PLAINTIFr ſhould pay the Coſts of the Suit it- 
ſelf, and alſo the Coffs of that Application: For that the Plaintiff 


had the very ſame Offer of the very fame Sum, before the Judge. 


= The Caſe he went upon, (and from whence ne argued the Plain- 
tiff's Conduct to be oppreſſive) was as follows —A Quarter's Rent 


(amounting to 2 J. 5 5.) and Nothing more, was due from the De- 
fendant to the Plaintiff. The Defendant was a/ways ready to have 
paid it: But the Plaintiff kept out of the Way in order to prevent 


a Tender; and yet brought his Action as above ſtated, by Bill re- 
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turnable laſt Term. The Defendant ſummoned the Plain „tiff before 
a Judge, to ſhew Cauſe © Why, upon P. :yment of the DEBT and 
« Cots, proceedings ſhould not be ſtayed.“ The Plaintiff's Attor ney 
pretended that the Plaintiff had other Demanas, and therefore refu- 
{cd to take the 2 J. 5 s. and Coſts. And to the Judge was precluded 
by this Allega tion, from interfering; and could make no Order, 

This oe the Defendant to apply to the Court, for the Common 
Rule, 1 o pay the 2 J. 55s. into Court, with the Coſts then in- 


curred ( Hier which, it the Plaintiff proceeds, it is at his Peril.) 


But as this Common Rule is always made upon the Terms of 

the Deſendant's paying Cos s 70 the Plaintif; Mr t:taker's Mo- 
tion made as abovementioned, was © To let aſide / uch of the 
„ ſaid Rule as put upon the Defendant thoſe Terms of PAY 1Ng 

60 Coſts to the Plaintiff:” And he had even added to this Motion, 
6 That, on the contrary, the P/ainzff thould Pay the Coſts of the 

„ Chit itſelf, and alſo of that Application, To tbe DrreExXDAxT; 
It being molt manifeſt that the Plaintiff was determined to ppr 


the Detendant, as it now appeared that only this 21. 5 b. Was really 
due to him. 


Mr. Norton, on Behalf of the Plaintiff, now „ ſhewed Cauſe againſt 
Mr. Whitak er 8 Rule. And 


P. 599. fe inſiſted, that however 3 this Action micht appear, 


Yet the Plaintiff had, by Law, A RIGHT to bri g it; And conſc- 


quently, he was INTITLED 70 his Cots of Suit, to be taxed and paid 


5 take theſe to him, upon the Defendant's obtaining this Rule, under the * Sta- 


Rulcs to os 


*icretionary, tute, which gives Liberty to pay“ the Rent due into the Court: 
and f founded For thoſe arc the Terms PRESCRIBED oy that Act. 


upon th 1E 


L5 ur! and LOUIS 
1 racti e Of But | | | 
phe Co urt ; 'The Court, upon full Conſideration of the Matter, looked 


= e upon theſe Proceedings thus carried on by the Plaintiff, to be opprej- 
Statute, be ˖ e And therefore they did DISCHARGE / much of the above- 


mentioned Rule as directed the Payment off Ce by the Defendant 
to the Plaintiff. EY ED 


The Rule now made was this; vi. 


« Ttis OrnrzED that the ſaid Rule [made in this Cauſe on 


cc 


Ce 


this ſame: Term! be DISCHARGED: And allo that / nue 
of the Rule made in this Cauſe in the laſt Hilary Term, 
for the Payment of 2 J. 5 5. into Court, as relates 10 
the Payment of CosTs to be taxed by Mr. Clarke, be 


7 DISCHARGED. | 
3 | Haching 


«4 


<6 


cage next after three Weeks from Eafter-Day in 
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| > 8 
Hutchins de //. Chambers <t al'. pes oh 


April 1758. 
HIS was a Special Caſe from Surrey Afizes, BIT, Ld. Ch. 


J. Villes. 


.' 


It was an Action of T reſpaſs againſt the Juſtices of Peace, the 
Pariſh Officers, the Conſtables, and their Afi/tants; tor executing a 
Warrant of DISTRESS made by theſe two Juſtices, upona Poor-Rate 
amounting to 13 J. 2s. And a Verdict was found for the Plaintiff 
againſt ALL the Defendants, ſubject to the Opinion ot the Court 
upon the whole Matter. * | 


H The Piſtreſs at firſt taken, was 5 Geldings, ſtated to be Beaſts of 

= the Plough and Cart ; with their Halters. Which firſt Diſtreſs not 
being ſufficient, they diſtrained a ſecond Time, under the SAME War- 

rant: and took 3 other Geldings, which were and are ſtated to | 
have been al/o Beaſts ;f the Plough and Cart, ot the Value of 36. 17 s. 

with their Halters. It is exprelsly ſtated, “ That upon the former 
Diſtreſs, ther? WERE OTHER Goods &c, more than ſufficient to 
anſwer the Value of the Demand, beſides theſe Beaſts of the Plough 

and Cart. 


This Caſe was firſt argued on Tueſday the 31ſt of January 17 58, P. 580. 
by Mr. Knowler for the Plaintiff, and Mr. Gould tor the Defendants; 

And again, on Friday the 14th of April 1758, by Mr. Stowe for 

the Plaintiff, and Mr. W. lliams for the Detendants. 


There were 5 Queſtions ſtated for the Opinion of the Court, 


| VIS. 


on; - Whether the Rate and Aſſeſſment was a good. and ſuffer 
Rate and Aſſeſſment, in Point of Law: And if not, then Whether 
the Plaintiff can ' avail Himfelf of any Objection to it. 


2d. Queſtion. Whether the Warrant ought to have fixed and 
LIMITED Ihe Ting WITHIN WHICH e Geldings and Goods 
diſtrained were to be ſold: And whether for want thereof, the Mar- e. 20. and 


rant is VOID, and the De efendants, or. an, and which of them, a are 17G. 2. c. 38. 


Tr eſpaſſers. 
38 Queſtion. Whether the SECOND D trop isat all 44 fable. 


4th Queſtion. Whether the Geldin gs, being Beaſts of the PLouGn, 
and uſed by the Plaintiff, BoTH for the Plough AND Cart, were 


LIABLE to be taken and diſtrained FOR the ſaid RATE and Ass ESS“ 
MENT. 
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5th Queſtion. Whether, upon the whole State of the Caſe, the 
Plaintiff's Action is maintairable againſt the Defendants, or any, and 
which of them, 


And a 6th Queſtion, «© Whether the 2d Diſtreſs was not ex- 


* ce//ive,” aroſe upon the Argument. 


After the firſt Argument, (in which, the Diſtreſs was treated a5 
a Commin-Law Diſtreſs; and Mr. Knowler expreſsly denied it to 


Statute de di/tritione Scaccary is general, is declaratory of the Com- 
mon Law, and extends to all Diſtreſſes for any Cauſe whatſoever; 3) 


Lord MANSFIELD, finding that the Parties propoſed ſpeaking 
to it again, took Notice That All about the Rates is clearly out 


themſelves aggrieved, ſhould Pave APPEALED, | 


the Warrant is not void, ſo as to make it a Treſpaſs ab mt. 


* 5817. . Therefore the future Argument may be confined to the other 
. Obzections. 
Urrrxius ConciLiva. 


to the 3d Queſtion. 


3d Queſtion. zd. Queſtion. It is ſtated that here was ſufficient Diſtreſs, the 

firſt Time: And therefore the Second was NOT juftifiable. Co Lit. 272. 

b. Cre. Elig. 13. Moore 7. 2 Lutw. 1532. Wallis v. Savill. Fite- 

I. N. B. Title Recaption. 8 Co. 50. Jebu Webb's Caſe. And this 

is a Duty of a leſs Nature than Rent: And yet even in that Cale, a 
double Diſtreſs i 18 unlawful. 


ase. is becauſe the Warrant is NO an AvTrorITY to take 


Per, at the Time of Taking the ſecond Diſtreſs. 


EE er > , — p 
— — by, r 2 os — — 


Goods ſufficient. 51 H. 3. Stat. 4. de diſtrictione Scaccarij. 
None ſhall be diſtrained 2 his Beg 206 b gaigne his Land, nor 
13 . «. by 


—_ TOTO —ͤ—jæ— — — - — — 


7 — „„ 4 : 
— 3 * 


be an Execution, becauſe it was repleviable; and inſiſted that the 


of the preſent Caſe: For if THEM are bad the Par ties who thought 


So All about the J/orrants may be laid out of the Caſe. For 


Mr. Storer, who 4 8 for che Plaintiff, on F riday the 14thof « 
April 1758. paſſed over iſt and 2d Queſtions, upon what the Court 
had intimated after the former Argument ; ; and proceeded directly 


A ſecond Reaſon why the SECOND D Argſe was ; not 8504 nor or ju- 
: For, the Warrant having been ONCE executed, had PERFORMED. 


1 s Office; and conſequently was no more than a Piece of waſte Pa- 


4th Queltion. —_ Queſtion. Beaſts of the Plough (though uſed both for Plough 


and Cart) cannot be diſtrained for a Rate, when there are other 


Faſter Term 31 Geo. 2. 


e by his Sheep, Sc.“ 2 Inſt. 133. is large and expreſs, That this 
* was ſo by the Common and Civil Law; and that this Statute 
c extends to ALL Sorts of Diſtreſſes whatſoever ; ; alfo to all Manner 
« of Executions, as well at the Suit of the King, as of the Subject.“ 
Dyer 312. 


The Words /evy the Debt“ can not be e merely to 
Lord and Tenant; but are general, and extend to all Diſtreſſes 
whatſoever. 1 Int. 289. boa 2 Inft. 133- 


6th Queſtion. ** Whether the ſecond Diſtreſs is not EXCEsS- 6th Queſtion, 


«'STVE;. 


He argued that this Diſtreſs was EXCEssSIvE ; being a Diſtreſs 
taken of 3 Geldings, of triple the Value: For the Value was 36 /. 
175. od. and the Sum diſtrained for, only; (or very little more) 
of that Sum, vzz. 137. 2s. which is exceſſive upon the Face of it. 
And he cited 1 Roll. Abr. 674 : Where Inftances are given of Di- 
ftrefles exceſſive 3 the F ace of them. 1 1 we 107. 


And this Diſtreſs is xo an entire Diſtreſs : but a Diſtreſs of 3 
d: ind Things. And an exceſſive Diſtreſs of ſeveral diftin&? Things 


* 1s not maintainable : And an Action of Treſpaſs 7510“ lie for it. H. * p. 582. 


28 G. 2. Meir v. Munday et al which was a Diſtreſs of a Great 
Quantity of Pedlar's Goods (of the Value of 1001.) which might 


have been ſevered; for only 65. 8 d. Therefore both the firſt and 
the ſecond Diſtreſs are illegal. 


| Wherefore he prayed Judgrnent f for the Plaintiff. 
Mr. Williams—contra, for the Defendants. 


He confined Himſelf to theſe + 3 Queſtions, « vis. Firſt, Whether 
ander the Statute of 43 Eliz. 4: bes Caruce can be diſtrained for 
the Poors Rate, where there is other ſufficient Diſtreſs. 2dly. Whe- 
ther under the Warrant for levying the Sum aſſeſſed, a Second Di- 
ſtreſs can be made, where the Firſt is deficient, and a ſufficient 
Diſtreſs might have been taken in the firſt Inſtance. 3dly. If a Se- 
cond Diſtreſs can be made; Whether the Second Diſtreſs is not ex- 


 ceffive, and, whether, « on that Account, Hrs Action can be main- 
tained. 


And he obſerved; That the 779 »o Yuſtices are not concerned in theſe 
preſent Queſtions, now remaining before the Court. He obſerved 
likewiſe, that the Firſt Diſtreſs's being a Treſpaſs or not, depended 
— — * upon the Firſt of his three Queſtions; and the > Di- 
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ſtreſs's being a Treſpaſs or not, depended entirely upon the two 


laſt of them: and all the three Queſtions depended principally 
upon the Statute of 43 Elis. 


rok He begun with his own firſt Queſtion, (which was the 4th Ori- 

(Mr. Wil- ginal Queſtion :) And He Firit conſidered the Nature of the Duty 

liams's iſt.] created by the 43d of Elizabeth, and then the Nature of the Remec/y 
thereby given tor the Recovery of that Duty. 


The Duty is rot a Tax upon the Lond, nor payable out of it; 
but a Charge upon the Perſon: And it is a Tax throughout the 
Kingdom, and for public Benefit. This is not to be conſidered up- 
on the Foot of a CoMMon Law Dy/trefs : I he Nature, Deſign, and 


End of this public Duty required the moſt effectual and N Re- 
5 that could be deviſed. 


The Reaſon why Beaſts of the Phar could not be diftrained a at 
Common Law, will not hold in the prevent Caſe. 


This is Gmilar to an Execution, and efl lentially different from 4 
irt at Common Law. 


At Common Law the Diſtreſs could not be lde It was ny taken 
Rome pene ; not as a Satrgfaction, (which this is,) for the Duty. 


*P, 583 4 *The Rrasons of the Privilege de not now hold. Agriculture then 
wanted and required Encouragement, and muſt have been impeded _ 
by a Common-Law Diſtreſs. Now, it does not. Then, the Thing 
diſtrained could mot be fold; and remained uſeleſs: Now, it may be 


fold. The Debt, there, was of a prrvate Nature: This here, is of 
a public Nature. 


This Diſtreſs is not. taken as a Pledge, or as a Mean to com al; 


but for a Satigſaction for the Duty ittelf, a 8 ſonal Duty, and of a 
public Nature. 


1 Lord Raye, 386. 7 mnkenfterne V. baden. Hi T Roy. 3 
Prigeaux v. Warne. 2 Lev. 90. S. C. Cro. Elix. Smith v * 
Shepheard, proves that the Rule is not applicable to Dictreſſes for ſuch 


Duties. "hey are Preſcriptions for Toll-through: And the firſt and 
laſt are Inſtances of $5: eþ Se, taken for Tolls, _ 


As to the Statute de Diſtrictione Scaccarij—Caomparing that 8 Sta- 
tute with the Statute of Articuli ſuper Chartas, 28 Ed. 1. c. 12. 
which refers to the Stat. de Diſtrictione Scaccarij,) and attending to 

the Words of it, It can never be taken to exſ end to ſuch Caſes as the 


Pr eſent 
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reſent; to Parliamentary Remedies ; at that Time unknown. It is 
confined to ſuch Diſtreſſes as could be ſold; to Caſes of the Grantees «©: 
of the Crown, or where the Prerogative of the Crown was concern- _ 

ed. * The Miſchief, at that Time, was the unbounded Power of 1 
the Prerogative in Diſtreſſes, and the great Abuſe and Oppreſſion 1 D. 148 
exerciſed by the King's Bailiffs and by Lords of Liberties, 


— 


n 


The King by his Prerogative at the Common Law, might take 
the Land, as well as the Godds and Chattels in Execution; (Sir 
Wm. Harbert's Caſe. 3 Co. 12:) Conſequently the Beaſts of the 
Plough. . 


And though Sheep are expreſsly mentioned in that Act, yet Sheep 
may be diſtrained for Toll. Which proves © that this Act does 
« not extend to all Diſtreſſes. Cro. Elis. 710. is fo: Smith v. 
Shepheard—W here Sheep were taken for a Toll of 2 d. for every 20 
Sheep; And no Sort of Objection, “ that Sheep were not diſtrain- 
n | 


Beſides the Act of 43 Els. c. 2. is an implied Repeal of the Stat. 
de diſtrictione Scaccarij. e 


Another Anſwer to this Act is That if they would have availed 
themſelves of it, a Special Action ought to have been brought pon 
this particular Statute. Regiſter 97. b. & F. N. B. 89. & go. are 
particular Forms of Writs upon it. „„ 


80, upon the Stat. of Marlbridge, c. 4. (which prohibits unrea- * P. 584. 
ſonable Diſtreſſes,) Treſpaſs will not lie for an unreaſonable Di 
ſtreſs : But the Remedy muſt be by a Special Action founded on 
the Statute. In 2 Strange 851. Lynne v. Moody, It was adjudged 
that Treſpaſs will not lie for taking an exceſſive Diſtreſs : But 

the Remedy ought to be by Special Action founded on the Sta- 

« tute of Mar/bridge.” And on the ſame Statute, “that Diſtreſſes 
4 taken in one County, ſhall not be driven into another,” there 

are Writs formed. Regiſter 97. F. N. B. 82. But Treſpaſs will 
not lie: It muſt be a Special Action. 3 Lev. 48. Woodcroft v. 
Thompſon—The three Judges held, (againſt North,) “ that he that 
would take Advantage of the Statute of Marlbridge, c. 4, and 

, 2 P. & M. c. 12. ought to do it by way of Action, &c.” 


* 


Their Argument would prove too much. For Sheep were privi- 
leged by the Common Law; and by the Stat. de Diſtrictione Scaccarij, 
expreſsly © No Man ſhall be diſtrained by &c—nor by bis Sheep.” 
But Sheep are now allowed to be diſtrainable for a Poor's Rate. So 
are the other Things mentioned by Lord Coe (from the Mirrour) 
— „73 | 4 in 
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V. Comment; 
on c. 15. ſu 
finem which 
m-ntions 
Beaſts and li- 
ving Things; 
and alſo mort- 
Goo is, as Ar- 


rl, V efiel, 
Jewels &c, 
and even Sad- 
dle Horſes. 


r A - 


| 
1 
1 P. 88. 


mour, Appa- 


Om wet 


in his 2d Injt 133. * as not diſtrainable at Common Law, if there 
were other Goods ſufficient. All theſe are ſurely diſtrainable for 
this Rate. 1 Ld. Raym. 386. Raym. 232. & 2 Lev. 96. S. C. 


Cro. Eliz. 710. 


Therefore the 43 of Elis. is not confined to Common Law 
Diſtreſſes. 


But theſe Beaſts are ſtated to be * Beaſts of the Plough axn 
© Cart.” Therefore they are diftrainable : For Beaſts of the Cart 
are not privileged. 1 Sid. 422. 440. Welch. v. Bell. 2 Keb. 595. 


8, C. Draft. Lil. 4: 9 86 b. ſpeaks of Oxen, as Beaſts of the 
Plough. 


However, This is an EXECUTION : And therefore none of the 
Arguments relative to the Diſtreſſes can deren to 7515 Caſe. 


| When Goods are ſeiſed in Execution on a eri facias, the Debt | 


* diſcharged. 80 is 2 Ld. Roym. 1072. Clerk v. Withers. 


This is a Diſtreſs for a Satigſactiun of the Demand ; not for 1 
Pain, or Penalty, or Pledge. Conſequently, it is an Execution. This 
is the Eſſential Difference between an Execution and a Dittrels at 
Common Law, | 


In the Caſe of Rex V. . Speed—Caſes temp. w z. nd. A Ines | 


facias out of B. R. after Affirmance of a Conviction for Deer-Steal- 


* ing was holden regular: And it was conſidered as an Execution; 


For per Holt, When a Statute lays Money ſhall be levied by Di- 


* freſs, this is an Execution.” Therefore, it being an Execution, 


Beaſts of the Plough might have been taken 
And lo they may here, This being an Exzcur10x. 
What has been urged on the other Side, So, 2 Inf. 3 11 That 


<< the Statute de Diſtrictione Scaccarij extends to a// Diſtreſſes what- 
„ ſoever, and likewiſe to Erecutione, is one of the very few 


Miſtakes of that excellent Writer. And this Opinion of Lord Cale 
is not only contrary to common Experience; but alſo to the Opi- 


nion of Ld. Ch. J]. Holt, in Comberb. 3 56. Hardiſiy v. Barney— 
where Holt ſaid, © that upon a Fiers factas the ſheriff may take any 
*« Thing but wearing Clothes; ; Nay, if the Party has two Gowns, 
He may take One of them.“ 


And Sheep are notoriouſly diſtrainable now: and yet they are ex- 


Preſsly and by Name, within the Stat. de Piſtrictione , e 
The 


6 * n nn FOR 2 * a ED 


Thompſon 


Eaſter Term 21 Geo. 2. 


The Stat. of Ye/tm. 2. c. 18. which gives the Elegit, expreſsly 
excepts Beaſts oi tne Flough. At that Time the Legiſlature thought 
ſuch Exception neceſſary. And Dyer 7. b. pl. 10. ſays That a 


Man ſhall not have Execution of the Prof its of a Filazer's Office; 


becauſe he cannot grant and afiten it. So that the Rule ſeems, from 


that Caſe, to be, “that whatever may be aſſigned by the Party, 
may be taken in Execution, et e conira.” 


The Doctrine on which theſe Gentlemen build their Arguments, 


is now 9/olete, and unknown to the Generality of Mankind: And 
it would be very inconvenient to re-eſtabliſh it. And this Diſtreſs 


is for the Benefit of the Debtor, as theſe I Things are molt ſaleable; 


and of no Prejudice to any ogy: And no Cale is cited on the Part 
of the Plaintiff. 


J 3 Salk. 136. it is ſaid to have been adjudged “ that the Rule 


As to the next Queſtion. I agree to 2 Lutw. 1332. That 


a ſecond Diſtreſs can not be taken for the Remainder of the ſame 
Rent, where the firſt Diſtreſs was only for Parcel of the whole 
% Rent due.” But in this preſent Caſe, if the Officer is decerved in 
the Value of the firit Diſtreſs, he may take a Second : So, if the firſt 


dies in the Pound, (Dyer 280. b. pl. 14.) or is by Accident become 


* znefjeckual; Or if the Oihcer did not know that there were ſuch * p. 586. 
other Goods; (which laſt might be the preſent Caſe.) Theſe cannot 3d Original 


as looked upon as two diſtinct Diſtreſſes for one entire Demand 


But if this be conſidered As an Exzcorion; ; Then 3 can 


of Common Law, to exempt &c. extends to Caſes where a Di- 
K ſtreſs is given in the Nature of an Execution, by any particular 


Statute, as for Poor Rates &c. But perhaps this is no Autho- 
rity to be relied on. YT | 


Queſtion ; 


(Mr. Wil- 


liams's 2d.) 


be no doubt about it. For the Sheriff may, in ſuch Caſe, re-enter 


before the Return of his Writ, to complete his Execution. And 


this laſt Reaſon equally anſwers the Objection to the Warrant : 


For that is not completed and Eats TILL the I hole Demand is 
: levied. 


th Queſtion. As to the Eee of the 2d. Diftreſs— 


He did not much 3 that it was not ſo, But He na liams's 3d.) 


that an Action of Treſpaſs will not lie for taking an exceſſive Di- 
ſtreſs. For Proof of which, He relied on the Es of Lynne v. 
Moody. 2 Strange 8 51. and the Caſe in 3 Lev. 45. Woodcroft v. 


The 


6th Original 


Quettion ; 
(Mr. Wil- 
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Reply. 


Ath Queſtion, 


_ Eaſter Term 31 Geo. 2. 
The Declaration contains two Counts ; - One for each Treſpaſs: 
And the Damages are given jointly for Both. Therefore it is in- 


cumbent, upon the Plaintiff, to ſhew that Soth theſe Diſtreſſes are 
illegal. 


Mr. Stowe in Reply 
The Caſes of Tolls are not applicable to the preſent Caſe. 
Agriculture deſerves Encouragement Now, as well as formerly. 
I ſuppoſe the King's Diſtreſs might be ſold at Common Law. 
Therefore the Act de Diſtrictione Scaccary does extend to Execu- 
tions. And the 43 of Eliz. has not repealed it. 
Theſe Beaſts are otivileged; if there be ſufficient beſides : And 


here was ſufficient beſides. Beaſts of Cart are within the ſame 
Reaſon, as Beaſts of Plough: N gangene 5 . as the Sta- 


tute of 51 H. 3. ſays. 


3d Queſtion, 


The Arguments of Obſoleteneſs and Tenorance will not hold : For 


the former is not true; and the latter will not excuſe. Tis no part 


of the Caſe, That they did not at firſt know the Value.” And it 
is begging the Queſtion bs ſay That he wr take a ſecond Diſ- 


„ treſs, when the firſt was not ſufficient.” That: is the very Soy PT 
that wants to be proved. Es 


6th Queſtion. 


7 87 


As to the Caſe of Lynne v. | Moody — The Entry there was at firſt 
lawful; and there was Nothing ſubſeguent to make that lawful En- 
*try a Treſpaſs. But here, the ſecond Entry to take the ſecond 
Diſtreſs, was fortious: And therefore they are liable to an Action. 
So that that Determination does not affect the preſent Caſe. 


Cor? apvis. 
This Cauſe now landing in the Paper; tor the Reſolution by, the 
Court, 
Lox Maxzriuu delivered their Opinion. 


The Rule of N/ Prius is fo conceived as to ſubmit the Caſe 
to the Opinion of the Court, be that whatever it may; and fo as 
to obviate all Objections to che! Form of the Pleadings and F ind- 
ing of the Verdict. 


In ſtating the Caſe, He obſerved that there were other Things 
which might have been taken upon the Diſtreſs, beſides thoſe 
4 which 


Eaſter Term 21 Geo. 2. 


which were actually diſtrained : But not upon the Second, (from 
any Thing that appears.) 


Upon the firſt Argument, the two firſt Objections were laid 
out of the Queſtion: Eſpecially ſince the 17 G. 2. c. 38. So that th 

uſtices were out of the Caſe. For a Defect in the Rate (unappea- 
led from) could not avoid the Warrant; Nor is the Warrant void, 
ſo as to make it a Treſpaſs ab mt And the Juſtices could not 
be Treſpaſſers, by what — Officers afterwards did. 


80 that it was reduced t to 3 Queſtions: vis. 


1ſt. Whether (upon the firſt Diſtreſs) Averia Carve could 
be taken and diſtrained for a Poors Rate and Afeſſment ; when there 

were other Things that might have been diſtrained, and which were 
more than ſufficient to anſwer the Value of the Demand. 


| The 2d Queſtion turned upon two Objections to the ſecond Di- 
ſtreſs: YZ. iſt. Whether the ſecond Diſtreſs, under the ſame War- 
rant was at all juſtifiable, when there was enough that might have 
been taken upon the t; and 2dly. Whether this ſecond Diſtreſs, 
being exceſſive, that Circumſtance alone was not a ſufficient Ground 


to maintain THIS Action ef TRESPASS, independent of any other 
e Conſideration 0 


On the ſecond Argument, Mr. Willianic not only argued very 
| well as Counſel for his Client ; but he explained the whole Learning 


of Diſtreſſes at Common Law; which were a Nomine Peng, not 


a Satisfaction: And as I adopt the Reaſoning of his Argument 


3 throughout, to avoid Repetition now, I will in a great Meaſure & 


refer to it for the Grounds of the Opinion. which the Court 1s of. 


The 1ſt Queſtion 1s. 5 Whether Averia Cw may be taken 


for a Diſtreſs upon the Poors Rate, where there are e other diſtrain- 
. able Goods ſufhcient, 


As to the The ſolid D l is, © That the Seifing under 


the 43 of Elix. and ſuch like Acts of Parliament, is hut PARTLY 
analogous to the Common Law DisTREss, (as being repleviſable 
SEc;) but is much more analogous to the Common Law Exkcu— 


TION; (like a Fieri facias, Where the Surplus, after Sale, ſhall 
be returned. ) 


In the Old Common Law Diſtrefſes, which were in nature of a 
Nomine Pænæ to compel Payment, It would have been abſurd to 
have ſuffered the Implements by which a Man gained his Liveli- 
hood to be holden as a Pledge : Becauſe that would have been 
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Eaſter Term 31 Geo. 2. 


taking from the Man, the only Means he had, of being able to pay 


the Debt. But this Reaſon don't hold, where the Ning di- 


ſtrained may immediately be ſold by way of Satisfaction: Which, 
though called a Diſtreſs, yet really is, in this Reſpect, an Execution. 


The Adjudication faid to have been made in M. 8 WV. 3. C. B. 
in 3 Salk. 136. was very properly cited by Mr. Williams, as no ſuf. 
ficient Authority, and not (of itſelf) to be relied upon: But take 
it that the ſame Reaſon was gone upon, in the Caſe in 1 Ld. Raym. 
386. Vinkenſterne v. Ebden, M. 10 W. z. B. R. Where Ld. Ch. J. 
Holt ſays, It is true, a Horſe cannot be diſtrained in a Smith's 


Shop Cc: But there is no ſuch Reſtriction, where the Diſtreſs is 


for a PERSONAL Duty.” And He obſerved that the Duty, in that 


Caſe aroſe out of the Goods laden to be exported : So that by their 
being laden, the Duty commenced, and the Ship became charge- 


able; and, @ fortiori, any Part of her. I take the Meaning of 


what He there ſays of perſonal Duties, to be applicable to the Caſe 
of Parlimentary Duties alluded to in 3 Sakeld, and contequently 
to be agreeable to 3 Salk. 136. which ſays, It was adjudyed © That 


«© this Common Law Exemption of Utenſils, Tools, arenen 


of Huſbandry &c from Diſtreſs, holds only in Diſtreſſes for Rent- 


« Arrear, Amerciaments &c; but doth NOT extend to Caſes where 
% a Diſtreſs is given in the nature of an Execution, by any particular 
© Statute; (as for Poor Rates c. 2 _— 


Therefore it is more : analogous to an Execution, than to a Diſtreſs 


at Common Law : And there, (in Caſes of Execution 23 Averia 
Carucae may be diſtrained; although there be other ſufficient Dittreſs. 5 


* And on this Ground; We are All 1 Opinion, that there 1s no 
* Objection to the , Diſtreſs, from the Averia Caruce being taken : 
For that they are HERO under the 43 Elis. and Juch like Acts 


of Parliament. 


Thus far, Lou fon, relates only to the Ant Diſtreſs 


As to the SECOND Diftreſs— 


The Iſt Queſtion relating to that, is « "Whether this focond 
«< Diftreſs can be AT ALL juſtified : As it was a s CON D Diftrels 
« taken under the ſame Warrant; when enough might have been Ty 


cc taken at firſt, if the Diſtrainer had then thought proper. 


Now a Man who has an ENTIRE Duty, ſhall 2% $exIT the 
entire Sum; and diſtrain for Part of it at one Time, and for other 
Part of it at another Time; and ſo 7zotzzes guotles, for ſeveral Times: 
For :hat is great Oppreffion. And that is the Caſe of Wallis v. 

4 5 Savill 
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but that it ought to be a particular Action grounded upon the 580. 
„ Statute ;” And particularly, One Cale, Which is in 2 Strange 


for the Plaintiff, in C. B. But the Judgment of C. B. was reverſed; 


f Faſter Term 31 Geo. 2. 


Savill et al in 2 Lutw. 1532: Where the ſecond Diſtreſs was hold- 
den unjuſtifiable ; becauſe Both Diſtreſſes were taken for One and 


the ſame Rent; And it was the Leſſor's Folly, that He had not 
taken a ſufficient Diſtreſs at firſt. 


But if a Man ſeiſes for the Wnolx Sum that is due to him, and 
only miſtakes the Value of the Good; ſeiſed, (which may be of very 
uncertain, or even imaginary Value, as Pictures, Jewels, Race- 
Horſes G;) there is no Reaſon why he ſhould not afterwards com- 
plete his Execution by making a further Seiſure. And how can the 
Officer who ſeiſes, judge of the real or perhaps imaginary Value of 
the Horſes or Goods ſeiſed? The Value of them may be quite un- 
| known to him, or may even depend upon Whim and Fancy. 


It is to the Am of the Owner of the Goods, that this ſhould 
be ſo: It is better for him that the Officer ſhould be at Liberty to 
ſeiſe a ſecond Time, in caſe he makes an inſufficient Seiſure the firſt 
Time. Or elſe, it might induce him to a Neceſſity of taking Ef- 
fects of a very great Value, at firſt: For if he is to be precluded from 

thus making up the Deficieney, He will certainly take care not to 


take too little at firſt. 


Now Pictures, Hoſes, Jewels, Books, and foe other ſuch 


Effects, may be of ſo uncertain and even imaginary or fancied Va- 


lue, that it may be exceedingly uncertain how much Money they 
may fetch, when they come to be fold : So that the Perſon ſei- 
ſing may not be at all able to Judge how much ny may Produce, 


upon Sale. 


And if he does not take the Value of the whole at firſt, Y of * p. 590. 
Tenderneſs and Moderation perhaps,) there is no Reaſon why he 


ſhould not complete it * a ſecond Seiſure; Provided it be for the 
SAME 91072 due. 


Therefor this ft Objection to the Second Diſtreſs, fails. 
zd. Queſtion. The ſecond Objeciion to this ſecond Dire 18 
the third remaining Queſtion; vis. It's being exceſ/ve, and as ſuch 


being a lufficient Ground for an Action of Treſpals. 


Now as to this third Queſtion, 70 « Whether the taking an exceſſive 


3 Diſtreſs, is a ſufficient Ground to maintain an Action of Treſ= _ 
© paſs;” ſeveral Authorities have been cited, * to thew © that an 3 575 
Action of 7 reſpoſs will NoT lie for taking an exceſſive Diſtreſs ;” 584, 58 bas 


584, 585, 


851. Lynne v. Moody, M. 3 G. 2. B. H. where it had been adjudged 


And 
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And it was ſaid © That the Remedy. ought to be by Speczal A dla 
„ founded on the Statute of Marlbridge.” 


So that it has been ſufficiently eſtabliſhed “ That a Gener 


*« Action of Treſpaſs can not be maintained for Og” an exceſſii 
85 Diſtreſs. 


One Caſe indeed was cited to the contrary: Which was the Ca 
of Moir v. Munday, H. 28 G. 2. B. R. And that was an Actic 
of Treſþaſs; where 6 Ounces of Gold, and 100 Ounces of Sid. 

were taken for 6 s. 8 d. which was holden to be an exceſſive Dit 
treſs; And Judgment was given for the Flaintift. 


Pg Ke 1 . 3 — * kt, AR: 1 by . 2 


But that appeared upon the F ace of it, and upon the Pleadings, t 
be exceſſive: And ſo the Court expreſsly declared. And it was 
Diſtreſs of Gold and Silver; which are of a certain known Value 
and even the Meaſure of the Value of other Things. But it wa 
there holden, © that in a// oTHER Caſes of Goods or other Thing 
of Arbitrary and uncertain Value, it MUsT be an Action upon 
«© the Statute.” And this (as I am told) was the Diſtinction there 
taken: And that is therefore an Exception (and was there conli- 


dered as 2 * . from the general Rule ; and ſerves to confirm the ; 
Rule itſelf. 1 9 


We are therefore All of Us of Opinion That there is n Cauſe of 
Action maintainable by the Plaintiff in the preſent Caſe, nor has he 
*p 5 91. *any Right to recover againſt any of the Defendants; and that the 
Defendants be at Liberty to enter a Non- -ſuit. 
The RE taken was, 5 
«© That the Poſtea be delivered to, ang Judgment 
$8 entered tor the DEFENDANTS.” 


Rex ver. Inhabitants of Caverſwall. 


Monday, iſt 
May 1758. | 
See -this Casr abridged, in the TABLE; ; and at large, in the 

Quarto-Edition of my SET TLEMENT= CasEs, Ne. 147. 
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Baldwin et Ux' ver. Blackmore Efquire. 


THIS was a Caſe reſerved at the Aſſizes for the County of 
4 Lancaſter in an Action for an Afault upon, and falſe Inpri- 
fonment of the Plaintiff's Mie. 155 


CASE That the Plaintiffs William Baldwin and Suſannah his 
Wife, being Paupers, legally ſettled in the Townſhip of Bark- 


_newtin in Yorkſhire, had been regularly and properly removed 
by an Order of two Juſtices of the County of Lancaſter from Mar/- 


Tueſday, 2d 
May 1758. 


den in Lancaſhire, to the ſaid Townſhip of Banknewton in the ſaid 


County of York, as the Place of their laſt legal Settlement: Which 


Order wagjnot appealed from. That afterwards, they (Both of them) 


' RETURNED of their own accord and without bringing any Certificate 
with them from Banknewton (to which they belonged,) to Marſden 


aforeſaid, from whence they had been ſo removed by the ſaid Or- 
der of two Juſtices. Of which, Complaint being made in Writing, 


and upon Oath, to the Defendant, who was a Juſtice of Peace of 


the ſaid County of Lancaſter wherein the ſaid Pariſh of Marſden 


| lay, by the Overſeer of the faid Pariſh (from which the Paupers 


had been lawfully removed, and to which they unlawfully re- 


turned,) He iſſued his Warrant to bring the two Paupers (the 
Man and his Wife) before him: Who being accordingly brought 
before him, and the Facts being fully proved, upon Oath, made by 


Thomas Murgatroyd, one of the Churchwardens of Marſden afore- 


ſaid, He committed Bor H of them, the Man AND his Wir r, to 
the Houſe of Correction, © there to remain UNTIL they ſhould be 


% DISCHARGED BY DUE COURSE OF LAW.“ The Warrant was 


directed to the Conſtable of Marſden, to convey ; and to the Maſter 
of the Houſe of Correction in Preſton, to receive: And was in theſe 


P. 596. 


Words, © Whereas Thomas Murgatroyd, One of the Church- war- 


dens of the Townſhip of Mar/den in the ſaid County, hath made 
* Oath before Me, One of his Majeſty's Juſtices of the Peace in 


and for the ſaid County, That William Baldwin and Suſan his 


4c 


Wife, poor Perſons having been lately removed by an Order un- 
der the Hands and Seals of Roger Heſketh and Rigby Molineux 


cc 


cc 


unto Banknewton in the Weſt Riding of the County of York, as 
to their laſt lawful Settlement, are now returned back, to inhabit 


«c 


40 


Behalf made; Theſe are therefore, in his Majeſty's Name, to 
command you forthwith to convey THEM the ſaid William Bald- 
« win and Suſan his Wife, to the Houſe of Correction aboveſaid, 


Eſquires, Two of his Majeſty's Juſtices of the Peace and Quorum 
in and for the ſaid County, from the ſaid Townſhip of Mur/den 


46 


in the ſaid Townſhip of Mar/den, contrary to THE Statute in this 


TR: % and 


* 
n 
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And it was ſaid That the Remedy ought to be by Special Actio 
* founded on the Statute of Marlbridge.” 


So that it has been ſufficiently eſtabliſhed © That a Gener, 


« Action of Treſpaſs can not be maintained for OE" an exceſſi 
„ Diſtreſs.” 


One Caſe indeed was cited to the contrary - Which was the Ca 
of Moir v. Munday, H. 28 G. 2. B. R. And that was an Actic 
of Treſpaſs; where 6 Ounces of Gold, and 100 Ounces of Sid. 

were taken for 6 s. 8 d. which was holden to be an exceſſive Dit 
treſs; And Judgment was given for the Plaintiff. 


But that appeared upon the Face of it, and upon the Pleadings, t 
be exceſſive: And ſo the Court expreſsly declared. And it was: 
Diſtreſs of Gold and Silver; which are of a certain known Value 
and even the Meaſure of the Value of other Things. But it wa 
there holden, © that in a// oTHER Caſes of Goods or other Th. ing 
4 of Arbitrary and uncertain Value, it MusT be an Action upon 

the Statute. And this (as I am told) was the Diſtinction there 
taken: And that is therefore an Exception (and was there conſi- 


dered as being ſo) from the 1 Rule; ; and lerves to confirm the | 
Rule itſelf. 


We are therefore All of Us of Opinion That there is no Cauſe of L 
Action maintainable by the Plaintiff in the preſent Caſe, nor has he 


* P. *any Right to recover againſt any of the Defendants; and that the 
591: ' Defendants be at Liberty to enter a Non- ſuit. 


The RLE hon was, 


«© That the Poſtea be delivered to, and Judgment 
6 entered tor the DEFENDANTS,” 


3 Rex very. Inhabitants of Caverſwall. 

Nionday, iſt 

May 1758. | 

. See this CASE abridged, in "os" rr Y ind: at arge, in the 
Quarto-Edition of my SETTLEMENT- Casrs, Ne. 147. 
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Baldwin et Ux* ver/. Blackmore Eſquire. 


TT" HIS was a Caſe reſerved at the Aſſizes for the County of 
7 Lancaſter in an Action for an Aſſault upon, and falſe Impri- 
ſonment of the Plaintitt's Wife. 


CASE That the Plaintiffs William Baldwin and Suſannah his 
Wife, being Paupers, legally ſettled in the Townſhip of Bank- 
netten in Yorkſhire, had been regularly and properly removed 


Tueſday, 2d 
May 1758. 


by an Order of two Juſtices of the County of Lancaſter from Mar/- 


den in Lancaſhire, to the ſaid Townſhip of Banknewton in the ſaid 
County of York, as the Place of their laſt legal Settlement: Which 
Order wasjnot appealed from. That afterwards, they (Both of them) 
RETURNED of their own accord and without bringing any Certificate 
with them from Banknewton (to which they belonged,) to Mar ſden 
aforeſaid, from whence they had been ſo removed by the ſaid Or- 
der of two Juſtices. Of which, Complaint being made in Writing, 
and upon Oath, to the Defendant, who was a Juſtice of Peace of 
the ſaid County of Lancaſter wherein the ſaid Pariſh of Marſden 
lay, by the Overſeer of the faid Pariſh (from which the Paupers 


had been lawfully removed, and to which they unlawfully re- 


turned,) He iſſued his Warrant to bring the two Paupers (the 
Man and his Wife) before him: Who being accordingly brought 
before him, and the Facts being fully proved, upon Oath, made by 
Thomas Murgatroyd, one of the Churchwardens of Marſden afore- 
ſaid, He committed Bor H of them, the Man AND his Wire, to 


P. 596. 


the Houje of Correction,“ there to remain UNTIL they ſhould be 
„ DISCHARGED BY DUE COURSE OF LAW.“ The Warrant was 
directed to the Conſtable of Marſden, to convey ; and to the Maſter 

of the Houſe of Correction in Preſton, to receive: And was in theſe 


Words, „Whereas Thomas Murgatroyd, One of the Church, war- 
* Oath before Me, One of his Majeſty's Juſtices of the Peace in 
Rand for the ſaid County, That William Baldwin and Suſan his 

IVife, poor Perſons having been lately removed by an Order un- 
der the Hands and Seals of Roger Heſeeth and Rigby Molineux 


«Cc 
66” 
fe 
6 


cc 


to their laſt lawful Settlement, are now returned back, to inhabit 
in the ſaid Townſhip of Mar/den, contrary to THE Statute in this 


cc 
cc 


cc 


« win and Suſan bis Wife, to the Houſe of Correction aboveſaid, 
of 7 5 8 * and 


dens of the Townſhip of Mar/den in the faid County, hath made 


Eſquires, Two of his Majeſty's Juſtices of the Peace and Quorum 
in and for the ſaid County, from the ſaid Townſhip of Marſden 
unto Banknewton in the Weſt Riding of the County of York, as 


Behalf made; Theſe are therefore, in his Majeſty's Name, to 
command you forthwith to convey THEM the ſaid William Bald- 
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iS r. . 


c and deliver THEM to the Maſter thereof ; hereby requiring Him 
ce to receive THEM into his Cuſtody, and THEM ſafely to keep 
* UNTIL they ſhall thence be diſcharged by due Courſe of Law. 
«© Hereof, fail not, at your Peril—Given Se, this 8th Day of Fe- 
% bruary SW. 


That under this Warrant of Commitment, the Plaintiff and his 
Wife were kept in Priſon in Cuſtody of the Keeper of the Houſe 
of Correction at Preſton, from 12th February to 17th. March fol- 


lowing. 


Notice was proved to be given to the Defendant of bringing the 


Action, one Month before it was —— 


Upon the Trial of this Cauſe, There was a verdict ks FR 


Plaintiff, and 1 s. Damages, ſubject to the a of the Court 
upon the two following Queſtions; vi. 


1. "Whether there ought : not to have been A previous Conviftim 


of Vagrancy- 


2dly. Whether the Wirt could be convicted of Pagrancy, ot 


be liable to be ſent to the Houſe of Correction for returning without 
a Certificate; as She only accompanied and reſided with her own 


1 


N. B. By 13 14 C. 2. c. 12. F 3. It is provided that any Perſon 
or Perſons may go To WoRK in any Pariſh or Place, carrying 
with them a Certificate of their being Inhabitants of their 
proper Pariſh: And, in ſuch Caſe, if they ſhall not return 
_ when their Work is finiſhed ; or ſhall fall ſick or impotent, 
Whilſt they are in the ſaid Work; it hall not be accounted 2 
Settlement; but two Juſtices of the Peace may convey re jaid 


Perſon or . to the Place of his or their Habitation as 


aforeſaid. And if ach Perſon or Perſons ſhall refuſe to go, or 


ſhall not remain in ſuch Pariſh, but Ha, RETURN, of HIS 


own Accord, to the Pariſh from whence He was removed; it 
thall and may be lawful for any Juſtice of the Peace of the 
City County or Town-Corporate where the ſaid Offence ſhall | 
be committed, to ſend such Perſon or Perſons offending, to 
the Houſe of Correttion, there to be puniſhed as a V AGABOND; 

or, to a public Workhbouſe (in the Act after-mentioned; ) there 
to be employed in Work or Labour. 


By 17 G. 2. c. 5. F. It is enacted, chat Whereas the ber 
of Rogues Vagabonds Beggars and other idle and diſorderly Per- 

| ſons daily increaſes Sc; All Perſons who threaten to run 2 5 
and 
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N LEAVE 75755 Wirere or Children to the Pariſh; ; and ALL 
Perſons who ſhall UNLAWFULLY return to ſuch Parith or Place 
from whence they have been legally removed by order of two 
Juſtices of the Peace, wiTHouUT bringing à Certificate from 
the Pariſh or Place whereunto they belong ; And alſo all Per- 
ſons who &c &c ſhall be deemed IDLE AND DISORDERLY 
Perſons: And it ſhall and may be lawful for any Fuftice of 


Peace To coMMIT ſuch Offenders {being thereof convicTto 
before Him, by his own View, or by their own Confeſſion, 


or by the Oath of One or more Credible Witneſs or Wit- 
neſſes,) to the Houſe of Correction; there to be we to hard 
Labour, for any Time No e one Month. 


As to the two Points, It was inſiſted on Behalf of the Plaintif— 


Iſt, That there ought to have been a previous Conviction of 


Vagrancy, before the Juftice could commit to the Houſe of Cor- 
rection at all. 


_ 2dly. That Suſannah the Wife, following and reſiding WITH her 
own HusBAND to and at Marſden, could not be convicted of Va- 
| GRANCY, for e there without a Certificate. 


This Cauſe was firſt argued © on T; ueſiley the 21ſt of June 1757, 
by Mr. Tates for the Plaintiff, and Mr. Clayton for the Defendant. 
And again on Friday the 11th of November following, by Serjeant + p. 508. 
Poole for the Plaintiff, and Mr. Norton for the Defendant. „„ 


F or the Plaintif it was argued to the following Effect. op the. 

Plaintiff. 
1ſt Point On 17 0. 85 previous Conviction is expreſsly made 

neceſſary; The Words of it are, being thereof convicted Sc. And 


3 Methods of Conviction are ſpecified; viz. View, Confeſſion, and 
Proof by One or more Witneſſes. | 


| Now here was Nothing but the mere Complaint and Information 


of the Pariſh-Officer ; without any Adjudication by the alice, . 
that it was e.. 


Therefore the Juſtice proceeded without any Authority. 


On 1 3, 14 C. 2. No previous Seien is indeed neceſſary, by 
any expreſs Words of the Act of Parliament. But ſuch an arbi- 
trary and extraordinary Power ought to be very narrowly watched. 

However, this cannot be a Proceeding under this Statute of 13, 
14 C. 2. For the Foundation of this Warrant is the Information of 
the Churchwarden on Oath; which a goes upon an Offence 


2 22 . <; 3 1". Þ 
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created ſince that Statute of C. 2. vs. © Returning without bring - 
« ng a Certyficate from the Pariſh to which they anten 4 


* 


2d Point This Return of the Woman cannot be conſidered 5 
an uilawful Return. A Feme Covert is oed to follow her Huſ- 
band. If She commits Theft, in Company with her Huſband, it 
{hall be taken to be done by the Coercion of her Huſband. 
1 Hawk. P. C. fo. 2, 3. Seck. 9, 10, 13. Bro. Coron. 108. Kelynge 
31, 37. Hales H. P. C. Vol. 1. pa. 3105 and pa. 47 3 Lal. 108. 


Indeed there are Caſes where the Wife is the PRINCIPAI. ASrel „ 
(as keeping Bawdy-houſes,) where She is puniſhable with her Huſ- 
band, But here, SHE is guilty of 29 Offence at all. 


As to it's being a hard AQtion—Our sis a very hard Caſe. 


W Contr) for the Defendant, (the Tultice of 7 "Rag who had com- 
fendant. mitted the Woman „9 it was argued to this Effect; 


1ſt point If this Proceeding mould be taken to Ke on 17 G. 2 
And even ſuppoſing a Conviction to be previouſly neceſſary, Yet it 
is not neceſſary that ſuch a Conviction ſhould be expreſsly s 

upon this Caſe : But the Juſtice may, at any Time, draw up a 
Conviction in Form, upon the Facts here ſtated ; which Convic- 
tion he was not obliged to draw up 7 Form, till called upon. 


* p. * But this Proceeding i 18 upon 13. 14 C. 2. * PTY 8 3. And the 
E 99: Cale i is Within the Words of that Act, viz, © Returningot her own 
| cc Accord, to the Parith from whence the was removed.” 


And theſe two Acts (of 13, 14 C. 2. and 25 G. 2.) are con- 
ſiſtent: And the latter does not 1 or vacate the former; It 
operates as a Saving, under that Act. And upon this Domes Aft. 
no Conviction 1 18 necetlar Vs: „ ES 


2d Point. A Wiſe may be guilty and liable in committing a 
A a Crime 41th her Huſband, from Treipals * up to Murther —— 
aud 85 4% Treaton. In Dr. Hufey's Caſe, in Hob. and in Lord Coke, A 
Dr. Huſſey's General Kale is laid down, as to married Women, « That where 
Caſe : Where | 
8 : they oftend voluntar rily and Kknowin gly, They © are liable to Puniſh- 
be to the Pur- ment. 

pole in the 


bey Partof _ This is a new Law); and the Wife was intended to be included in 


it isatallſo,) it: And if Wives are within the Miſchief of a Statute, they ſhall 

will be found be included in it. The matrimonial Vow muſt be underſtood as 
reſtrained to /awful/ ACts: The Wife ought not to obey her Huſ- 

band in unlawtul Acts. | | 

| In - 
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In Treſpaſs vi et armis, the Wife might be ſeiſed for the Fine. 
And the Coercion of the Huſband ah excuſes Her from ſuffetin 
for the Crime: It does not make the Act lauful. She ought not 
to commit Theft ; although the ſuppoſed Coercion of the Huſband 
excuſes Her from Puniſhment. 


This AR expreſsly includes A“ Perſons whatſoever. The 1 
are general; and ſo alſo was the Intention. 5 


And the Huſband's Act (of returning) is. unlawful : And there 
fore She ought not to follow him, and thereby commit an unlawful 
Act Herſelf. Nor is She obliged to follow him for Maintenance 
For the Pariſh to which they were removed, is obliged to maintain 

Her, in the ſame Manner as if her Huſband had run away. 


Tf it were otherwiſe, here would be an innocent Pariſn, who 
muſt be at a continual Expence of removing the Wife back, zorzes 
quoties, without being reimburſed for their Charges: And if She 
was obliged to return with her Huſband once, She would always be 
obliged equally ſo to do, whenever He ſhould return Himſelf. 


All their Reaſoning would hold juſt as firongly i in obliging the 
Wife 70 aſſiſt her Huſband and obey him in keeping a Baway-houſe, 
*as in any other ILLEGAL Act. Yet for 1 9 . ſhe * P. 600. 
18 certainly puniſhable with her Huſband. I Salk. 384. 


Regina v. 


. ie not a Commitment in Execution, and by Way of Judg- i deep wag 5 * 


nent for an Offence: It is a Commitment on 13, 14 C. 2. and not and Rex v. 
on 17 G. 2. nor for any definite Time. They might have been Hayward, a 
bailed on this Commitment: For it is only, till diſcharged by due ater Cale. 
__ « Courſe of Law.“ And though the Words of the Act of 13, 

14 C. 1. are © There to be puniſhed as a Vagabond; yet this is on- 

ly in order to be amenable to Juſtice upon a ſuture Indictment. 
And ſo the ſending them © to a public + Workhouſe, there to be Int the | 


| Commitment 
% employed in Work and Labour,” is no Puniſhment to a poor jg «to the 


Perſon, who is ed to Work and Labour. 5 Houſe of Cor- 


rection 8 


PRE would be highly unreaſonable chat the Huſband (who could 
- not bring an Action in his own Name and on his 9 Account) 

ſhould be permitted to bring it on Account of his Fife, and in her 
Name, againſt a Magiſtrate who has acted for the public Good ; 
and HIMSELF receive the Benefit of what has been originally occa- 
ſioned by and taken it's Riſe from his owN UN/awful Act. 


The Counſel for the Plaintiff Ta to the Toowing © Effect. 
. As 
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. Reply. 


—__ 


As to the Conviction being ſtill in the Power of the Juſtice to 
draw up in Form—It.does not appear that there ever ail or can be 
ſuch a Conviction : But it is plain that there 18 zone. 


It does not any how explicitly appear, upon wHAT At, thy 
Commitment is founded. But however, it wuft be on 17 C. 2. be. 
cauſe the Information is for an Offence expreſsly within that Sta. 
tute; and the Warrant of Commitment is founded upon the In- 
formation. Therefore there ought to have been a previous Convic- 
Trion. 


The Certificate could not be in the Wife's Power to produce : 
Her Huſband muſt have it, if there v was any. 


We hs not deny that the Wife was fo far doit hin the Intent of thi 
Act of Parliament, that She was capable of being a Vagrant : She 
might have gone about begging ; ; She might have returned to this 
Pariſh without her Huſband. But We ſay that here is no Act of 
Vagrancy tated ; and for the particular Fact that zs ſtated, her be- 
ing ſub Poteſtate Viri, was an Excuſe to Her : She is within all the 
Excuſes mentioned in Dr. Halo ey's Caſe, for Perſons panty againſt 
the Letter of a Law. 


The Hardſhip of hs Pariſh to which theſe Perſons returned can- 
not N the General Law of the Land. 


4 P. . * A married Woman's Re a Bawdy- houſe jointly with her 


Huſband, varies from the general Principle: Becauſe there She is 
the PRINCIPAL Actor, and Chief Manager and Conduttor, 


The preſent Commitment 1. 5“ zill diſcharged by- due Courſe F 
„% Law. But ſtill it may be a Commitment on 17 G2: A8t- 
does NoT EXCEED a Month ; though it does not indeed * it 10 4 


Month. 


It i is a a quite new Doctrine, that Impriſonment i in a Houſe of 
Correction is no Puniſhment:“ 1 It! is 2 Famile and 


no {mall One. 


As to the Huſband's becoming intitled to the Damages, when re- 
covercd; that ariſes from the Law itſelf: But it is properly the 
Wife's Action, and will ſurvive to HER; though She (being Co- 
vert,) cannot by Law bring it in her own Name. This therefore 
is the Act of the Law; and ought not to be objected to the Huſband, 
much leſs, to the Vi "es whole Action this properly i 1 = 

I Lor 
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Lord MANSFIELD deſired to be informed how the Us Aut wis; 
(though it would not indeed, as he obſerved, alter the Law.) 


The Counſel had not made this Inquiry. But Both the Counſel 


and alſo Mr. Juſt. Fos ER and Mr. Juſt. WIL Mor ſaid, That the 
Act of 13, 14 C. 2. had been aLways conſidered as GENERAL, and 


NOT as tied up by the particular Words of Reference to that parti- 
cular Calc of going to work, only, And 


Lord MANSFIELD faid that perhaps that might have been prac- 
tiſed for the Sake of General Good. 


He ſtrongly nts that it would be a right Thing to compro- 
miſe this Cauſe: And if it ſhould not be ſo, He defired to 


know the Practice and Uſage, about ſending the Wife to the 
_ Houle of Correction, with the Huſband. 


As to 13, 14 C. 2. He 744 He was now ſatisfied by his Brother Z 


Foſter, That it had always been taken as a GENERAL Law,” 


_ notwithſtanding the Words of Reference; (which had ſtruck 
Him on the 0 1 


Mr. Juſt. F os TER deſired to know. alſo how the Practice had | 


been as to Children. 


7 


Mr. Clayton (who v was Counſel for the Defendant in 4 former 


e n He had known the Children alſo committed. 
Cur ADVIS, (1: e. eee if not compromiſed.) 


On Tueſday, 25th April 1758, This Caſe being mentioned at the 
Bar as Fanding for the Opinion of the Court, 


Mr. Norton (for the Defendant) then ſaid He had ſeveral Certi- 


ficates of it's being the PRACTICE, for Juſtices to commit the 


WIE, as well as the Huſband, for Returning to the Pariſh from 


whence they had been removed ; although She ſo returned, WITH 
"7 Huſoang. . 


i Lord MANSFIELD now (on Tue Ya 2d Ma 4 8,) delivered 
the Reſolution of the Court. 1 y 9 175 


He firſt ſtated the whole Caſe very fully. A He prefaced, 
That it was manifeſt that the Juſtice had not acted intentionally 
wrong: And it is plain that the Jury were of that Opinion, as ap- 


Pears 


* P. 602. 


„ — 


—— . 
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pears by their giving only 15s. Damages: The Court would gladly 
therefore have leaned towards excuſing this Gentleman from ſut- 
fering for what he had honeſtly and without any bad Intention 
done; if they could have found him juſtifiable by any legal Excuſe. 


But there is One FATAL Obje#ton to his Proceeding, which We 


cannot get over; and which puts all the other Points, out of the 


Caſe: And that is, that the WARRANT of Commitment 18 ILLE- 


The Legality of the Warrant depends upon Two Acts of Parlia- | 


ment, or at leaſt upon Ore of them: For there are Two Acts of 


Parliament upon One of which two, this Warrant muſt be foun- 


| ded; though it does not appear, upon which of the Two, the Juſ- 


* Vide ante 
Pa. 597 


1 8, 9 W. 3. 
c. zo. firſt in- 


troduced 


tice proceeded. 


Theſe two * Acts are 13, 14 C. 2. c. 12. (a Law made before 
Certificates under the + late Acts exiſted) And 17 G. 2. c. 5. 
(which relates to Perſons returning, &c. without bringing ſuch a 
Certificate.) 5 5 


Now this Warrant is not within this former Act, of 13, 14 C. 2: 


Nor is the Caſe itſelf within it. Theſe Perſons did not go to any 
Pariſh, carrying with them a Certificate of their being Inhabitants 


„Houſe of Correction there to be puniſhed as a Vagabond; Nor 


of their proper Pariſh: Nor is the Commitment made “ to the | 


to a public Workhouſe, there to be employed in Work and Labour; 


as that Statute directs. So that the Warrant is not at all agreeable 


F. 03. 


to the Directions of THAT Act, which ſpecifies the particular Man- 
* ner of ſending the Offender to the Houſe of Correction, or to a 
public Work-houſe: For it is, only, © to remain TILL diſcharged 


«© by due Courſe of Law.” 


Neither can this Warrant be good upon the latter Act, of 17 5 
2. C. 5. Becauſe though this is indeed a Commitment to thè Houſe 


of Correction, (which the latter Act directs,) Yet it is © 0 RE- 


MAIN there TILL diſcharged by due Courſe of Law.” Whereas, 
by this Ag, the Power given the Juſtice is To commit ſuch Of- 
« fenders to the Houſe of Correction, there to be kept to hard 


« Labour for any Time xo exceeding Ox Month.” But this 


Marrant is quite general: It is an IN definite Commitment; nor _ 
for a preciſe limited Time, as this Act expreſsly directs and requires. 


Therefore the Warrant of Commitment is totally illegal: And 


_ conſequently, the Plaintiff is intitled to the Damages that he has 
S | 1 Ns 


And 


Eaſter Term 31 Geo. 2. 


"ad You 11 obſerve, that We go oNLY upon the Warrant : 


Which for the Reaſons I have mentioned, We hold to be totally 
illegal. 


FP * 5 
e * 


Rurx That the Poſtea be delivered to the PL AlxTIrr. 


Thomas very. Powell. Friday, gth 
| May 17 58. 
Feigned Iſſue had eek agreed upon, between the Parties and 
by Approbation of the Court, in order to try a Corporation- 


Right. 


This feigned Iſſue had been now tried: And it was found for 


the Proſecutor in the Original Motion for the Information in the 
Nature of a Quo Warrants. 


The Queſtion n. now was, (upon a Motion for the Direction of the 
Court, to the Maſter,) Whether the Proſecutor ſhould have arr. 
Vis Cofts previous to the feigned Iſſue; or any, and what Part of 


them : Or whether he ſhould Oy have his Coſts FROM the Jags 
Iſſue. | 


Nr. Aſton and Mr. Nares, who were Counſel for the Plaintiff, 
inſiſted to have All the Coſts: Vi. Coſts of the Original Applica- 
tion; alſo Coſts of ſettling the Iſſue, (which had . diſputed and 
ſquabbled about;) as well as the Coſts of the Trial of the Iſſue, in 
the common Courſe. They cited Rex v. Griffiths, M. 1755, 29 G. 2. 
*B. R. Rex v. Juſtices of Walſall, alias Stubbs et al v. Nichols et al, + p. 66, 4. 
Tr. 1755, 28 G. 2. B. R. Herbert v. Williams, P. 25 G. 2. B. R. 
Baſkerville v. Redding, there cited. And 1 Strange 33. Dominus 
Rex v. Powell et al. (Which laſt was only to ſhew that an Infor- 
mation in the Nature of a Quo Warranto, is to be eonſidered as 
a Civil Suit, with regard to Coſts.) 


And they faid that this being of the Nature of a Civil Suit, in the 
Original Application to the Pont was different therefore from 
Caſes where the Orginal Application was of a Criminal N ature, 
Where no Cofts were payable by the Defendant. 


Mr. Merton, on Behalf of the Defendant, denied that any more 


Coſts ought to be here taxed, than merely thoſe of the feigned Iſſue ; 
and even thoſe, only from the Time of the Iſſue jorned. 
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For he filled that the Original Rule <« to. ſhew Cauſe why the 
Information ſhould not be granted,” was attually DISCHARGED, 
even before this feigned Iſſue was agreed upon as a proper Method 
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* It was ſo; 
on 2 june 

1755; Tr. 45. 
8. 2, 


* P. 605. 


RE: And that this Bond was taken for Eaſe and Favour Sc; be or be 


of Trial of the Right: So that there was no Pretence for the Coſts 
of that Application being now included. And the Diſputes about 


the Perſon to be made Defendant in the eigned Iſſue, were, andt 


could not but be, prior to its being oned. 


Mr. Juſt. DExn18oN and Mr. Juſt. WII Mor were clear that the 


Coſts to be taxed upon ſuch a feigned Ifſue, were onLY the Coſts 
of the feigned Iſſue itſelf, and dor any Colts antecedent to the Con- 


ſent to © try the Right in a feigned Iflue.” And this was ſettled 


(as Mr. Juſt. Wilmot faid) 1 in theCaſe of a all. % 


And they Both ſaid, That it would be endleſs to enter into the 


Coſts previous to the feigned Iſſue: For they would always be ſure 
to have Diſputes, © Which Party was right, And which wrong, at 
« firſt and upon the Original Motion.“ 


Lord MaxsFIELD concurred in their Opinion: Which He ex- 
gre to mean, (and to which they aſſented,) “ from the Time 


«« when the feigned Iſſue was FIRST Ordered and agreed * 


Note-In the preſent Caſe, The Coſts of the Diſputes about 


ſettling the feigned Iſſue, AFTER it was agreed upon and Or- 
dered, were conſidered as Part of the Coſts which were to be 
taxed to the Plaintiff; (who had prevailed in the Queſtions 


_ diſputed, both before the Maſter, and before the Court.) SY 


Ns Dearden, Aſſignee SC, ver Holden. 


HE Queſtion was, © Whether a Plea of the Statute of 2 3 H 
6. c. 10. (againſt Sheriffs taking Bonds Colore Ofici &c.) 


not an 188VABLE Plea, within a Judge's Order giving the De- 


% fendant Time to plead, ow the uſual Terms of . an - 5 


* Juable Plea &c.“ 
In the preſent Caſe, the Plaintiff had /ig ad Judgment, upon the 


Defendant's having Hus pleaded, IN the zſual Order from 2 


Judge, for Time to plead, on the common and uſual Terms: 


For the Plaintiff conſidered this Plea, as a Nullity; and now inſiſted 
that it was fo; and therefore that he had a Right to ſign Judgment, 


without giving any Rule to plead. 


But The MAsTER reported this Totem: to be regular: And 


to this, The CouURT alſo aflented—F or 


Per Cur 
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— 


Per Cur This is an 1ſfuable Plea: For if the Plaintiff had taken 
Iſſue “ That the Sheriff did xo let the Defendant go, for Eaſe and 
« Favour,” It would have brought all Matters ſuggeſted in thePlea, 


to Iſſue. 


The Judge's Order does nof confine the Defendant to plead the Gr- 


NERAL Iſſue. The preſent Plea is within his Order: And the Plain- 


tiff might here have taken Iſſue (as above) That the Sheriff did 
« not Ji the Defendant go, for Eaſe and F avour:” Which would 


have let 1 in all the Matters in Ifue. 


'RoLy « for ſetting aſide the Judgment, with Coſts,” 
MADE ABSOLUTE. 


But it being ſuggeſted by the Plaintiff's Counſel, „That the 


« Plea was, in Truth and Reality, only a Sham ng put in mere- 


oy * to gain Time; — 


Mr. Norton. on Behalf of the Plaintiff, moved that the Defen- 


dant might pleas as be would ſtand by. 


'To which, it being conſented, on Behalf of the Defendant, 


08 bis alſo was made Part of the RULE. 1, 


The End of Eaſter Term 1758. 31 Geo. 2. 
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31 Geo. 2. B.R. 1758. 
May 198. Rex verſ. James Clarke, Eſquire. 


| Habeas Corpus had been iflued during the laſt Vacation, by 
Lord Mansfield, bearing Teſte the 8th Inſtant, being the 
laſt Day of the preceding Term, directed to James Carle 
Eſquir & commanding him to have before his Lordſhip AT. 


His CHAMBERS in Serjeants Inn, immediately, the Body of Lydia 
Henrietta Clarke, his Daughter, then detained in his Cuſtody, to- 
_ gether with the Day and Cauſe of her Taking and Detainer ; then 
and there to undergo and receive what his Majeſty's ſaid Chief Ju- 
ſtice ſhould then and there conſider of, concerning her in this Be- 


half. 


The Writ was now returned here in Court: and the ſaid Lydia 
Henrietta Clarke produced. 7 8 „ 


Mr. Clarke the young Lady's Father, returned That She was his 
DAUGHTER ; and that on the 22d of March laſt, She, without 
any Leave or Notice to Him or to his Wife (her Mother,) ſecretly 
went away from his Houſe in Great Ormond Street, and took with 
her a Box or Bundle containing ſeveral Sorts of Wearing-Apparel 


and about 27 *. in Money Ef: 


That, in about 12 or 14 Days time, He, being credibly inform- 
ed © That his ſaid Daughter had been INVEIGLED away from 


him by the Inſtigation of one James Mervin, a Perſon of No vi- 
ble Occupation or Subſtance, nor keeping any Houle; ww:i4þ DE- 


„ SN 70 MARRY Her to One Joſeph Iſyrave, who is under Age, 
and who about two Years ago /erved the ſaid James Clarke as d 
«© FooT-Boy, and 7s yet in no better Condition ; and that they 
«« were all gone together into the Iſle of Thanet, where they were 
to get a LICENCE for fuch Marriage; He being under great 


Concern for the Welfare of his ſaid Daughter, and in Order to prevent 


4 —— — 


Trinity Term 31 Geo. 2 


* Ie Jad 1 (She being intitled to a confi derabh Fortis, 
after her ſaid Mother's Death, and being likewiſe % onLY Child,) 
took a Journey to find them out, and (if in his Power) 20 prevent 
the ſaid intended Marriage; and gave Directions to his Nephew Mr. 
Peter Starkie Floyer, to go in queſt of them, and if he found them, 


to endeavour to prevent the Marriage and to bring his ſaid Daugh- 
ter to Him. 


That his ſaid Nephew found them out at a Place called Broad 
Stairs, in the Ile of Thanet: Where the ſaid James Mervm repre- 


ſented himſelf as, and paſſed for, the Uncle of his {aid Daughter. 


That the faid Lydia Henrietta Clarke came Home with his ſaid 


Nephew to his (the ſaid James Clark's) Houſe in Great Ormond 
Street: Where ſhe arrived the 7th of April laſt: and the ſaid James 


Mervin came with her as far as Canterbury; But the faid Feſeph | 


Iſgrave run away: and the ſaid James Mer vin pretends He 1 is gone 
to Holland. 


That on her being thus brought Home to him, He did, in the 
Manner, repreſent to Her the Ruin She was inevitably fall- 
ing into, at She purſued a Deſign to marry a Perſon ſo much infe- 
rior to herſelf; and who, having no viſible Way of Livelihood, 


 tendereſt 


% P. 607* 


muſt reduce her to the utmoſt Neceſſity and Want, as well as Diſ- 


grace and Shame. 


W hereupon She aſſuring her ſaid Father That 


« She was not married,” He, through his Duty as a Parent, and 


from the Affection he bore towards her, did receive her into his 


Houſe; and the mildeft and beſt Endeavours have been uſed, 70 dis- 


fu ade Her from ſuch Marriage; ; Juch Endeavours extending no further 


than what he humbly conceives to be conſiſtent with that parental 


Care which may be uſed by a Father towards his Child: And N 


SEVTRII * whatſoever hath been uſed to Her. | 


That She hath, ever fince the ſaid 7th Day of April laſt, (when 


She came Home to his Houſe as aforeſaid) 5 OF HER OWN 


| AccoRD, continued to live and reſide with Him (her Father) and 


fiifi doth live and reſide with him, at his ſaid Houle, of HER OWN 


ACCORD and under xo Reſtraint what {ſever 


E And there i 18 no Other Cauſe of detaining the ſaid 2. H. C. Se. 


Note— This Habeas Cards was iſſued upon an Affidavit made 


by the above named James Merum; who made out a ver 


y 
plauſible Caſe, fully ſufficient, (if true) to obtain the Writ ; 
but which was now alledged by Mr. Norton, (of Counſel with 


Mr. Clarke,) to be abſolutely and utterly FALSE in Fact. 
2.x | In 
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* P. 608. „In it the young Lady was s ſworn to bs of full Age, (vis. hs 
22;) which was true: But it 4% alledged “ that She had 
«© been hardly uſed, and confined, by her Father,” and other 
Circumſtances which were falſe. 


Note alſo—That although this Habeas Corpus directed Her to 
be brought before Lord Mansfield AT mis CHAMBERS ; and 
although She was actually brought before Him whillt He was 
ſitting at Guildball, on Wedneſday laſt; Yet, the Father de- 
firing to have an Opportunity to take the Advice of Coun- 
ſel, in ſettling the Return; And the Young Lady declaring 

publicly, „She had no Objection to continue with her Fa- 
ther, who had always uſed her with great Tenderneſs, 
and much better than ſhe deſerved; His Lordſhip judged 
it proper to adjourn it, and direct Her to be brought 22 
Court the firſt Day of Term; the rather too, that She might 

have a Chance of being better adviſed : . For if ſhe had been 
then taken from her Father, it was plain She would have 
purſued her improvident Defign ; and Mervin appeared at 
Guildhall, ready to have carried her off. She was now brought 
into CouRT by Virtue of the sAME Writ, which was re- 
turnable before HIS Lordſhip, at hrs Chambers immediate. 


Lord MANSFIELD now only aſked Her, Whether She deſired 


«c to continue with her F ather, or to 8⁰ elſewhere. 
She anſwered—” To continue with her F ather. 4 


| Upon which, The Court told Her, She x was at Liberty to 80. 
Which She accordingly did. | 


Then Mr. Norton ma that Meri D Afﬀedovits litt be FILED, 
(together with the Return of the Writ;) as Mr. Clarke was deter- 
mined to proſecute him for Pergury. e e 


T he Court ordered it to be ſo; and recommended the Proſe- 5 
cution very ſtrongly to Mr. Clarke. 


„ 


Wilford 


Trinity Term 31 Geo. 2. 


*Wiltord ver. Berkeley F. 00y 
Saturday, 
0 | 2 h Ma 
R. Morton, on Behalf of the Defendant, moved for a new 1715 7 


Trial, for EXCEsSIVENESS of Damages. It was an Action 
for CRIMINAL CONVERSATION with the Plaintiff's Wife: And the 
Jury (a Special One) had given 500 J. Damages. The Defendant 
was a Clerk in the Exchequer, during Pleaſure, at a Salery of 50 / 

a Year, only: Which was his whole Subſiftence. 


T he Court ere All * Three, clear and ile That al- - Mr. Juſtice 
though there was no Doubt of the Power of the Court to exerciſe a Mer was ab- 
proper Diſcretion in ſetting aſide Verdicts for Exceſſiveneſs of Da- 
mages, in Cafes where the Quantum of the Damage really ſuffered 
by the Plaintiff could be apparent, or were of ſuch a Nature that the 
Court could properly judge of the Degree of the Injury, and could ſee 
manifeftly that the Jury had been outrageous in giving ſuch Dama- 
ges as greatly exceeded the Injury; Yet the Caſe was very diffe- 
rent, where it depended upon Circumſtances which were PROPERLY | 
and SOLELY under the Cognizance of the Fury, and were FIT to be 
ſubmitted to Zhery Decifion and Eſtimate. And they held the Caſe 


of Criminal Converſation with another Man's Wife to be of this 


latter kind. For the Injury ſuffered by the Huſband, and the 
Eſtimate of the Damages to be aſſeſſed muſt, in their Nature, de- 
pend entirely upon CIRCUMSTANCES, which it was ſtrictly and 
properly the Province of the Jury to judge of: And in the preſent 
Caſe, the Court could not ſay that 500 J. was too much; or that 
50 J. would have been too little. 


Note—The Caſe of Chem v. Brigg, N. 6 G. 1 B. R. before Ld. 
Ch. J. Pratt, was exactly ſimilar to this; and the very ſame 
Sum of 500 J. was given: And the like Motion was rejec- 
ted then, upon the ſame Principles as che Court have now 
; rejected the preſent One. 


MoT1ON DENIED. 


Rex ver/. Little. Saturday, 34 


nn 


'HI 8 was a Conviction, returned to a Certi irari directed to 
William Bailye Eſq; a Juſtice of Peace for the City and Coun- 
ty iT Litchfield, for offering to ſell Goods Sc. as a Hawker and 
i CLE Pedlar, 


Trinity Term 31 Geo. 2. 


*] P. 610. * Pedlar, without Licence, contrary to the Statute 3 in that Cafe made 


and provided. 


It was dated 24th October 31 G. 2. And ſet forth that One Thz- 
mas Preſtsn Gentleman came before the ſaid Juſtice (William Boilye 
Eſq;) and gave him Information, that One Thomas Little (in the 
Writ named) after the 24th of June 1698, that is to ſay upon the 
faid 24th Day of October 1757, in the Pariſh of St. Mary in the ſaid 
City and County of the ſaid City of Litchfield, was found Offering 
to Sale Silk Handkerchiefs, AND trading as an Hawker Pedlar er 
Petty Chapman; AND that the ſaid J homas Little vip then and there 
OFFER 70 ſell a Parcel of Silk Handkerc hies; And that he the ſaid 
Thomas Little did Nor, although required ſo to do, PRO DUCE a 
Licence, as the Law in that Caſe made and provided directs, to qua- 
lify him for his /a/d Trading: And the ſaid Thomas Preſton then and 
there prayed that he the ſaid Thomas Little might be thereof con- 
victed, according to the Form of the Statute in ſuch Caſe made and 
provided. Whereupon the ſaid Thomas Little being brought before 
Me, and being then and there preſent, and having heard the ſaid 


Information read, and being charged therewith, He the ſaid Tho- 


mas Little is then and there aſked by me the faid William Boailye, 
oy 1 71 he hath any thing to ſay, or can ſay any thing, Why he the 
« {aid Thomas Little ſhould not be convicted of the s A1 Offence 
= ak charged upon him in Form aforeſaid, according to the Form of 
the Statute in ſuch Caſe made and provided.” Whereupon he 
the ſaid Thomas Little doth now here freely and voluntarily CONFESs, 
before Me the ſaid William Failye the Juſtice aforeſaid, © That he 
= the ſaid Thomas L:7tle D1D offer to ſell Silk Handker chiefs to the 
« ſaid Thomas Preſton, in SUCH MANNER os /s mentioned in ile 
0 aforejaid Information; and © that he hath xo Licence for ſelling = 
thereof. And the faid Thomas Little is now here required by . 
me the ſaid William Bailye the Juſtice aforeſaid, 79 PRC A Li- 
cence granted to him to impower orfquality him 79 travel or trade, 
purſuant to the Statute in that Behalf made and provided. - And he 
the ſaid Thomas Little doth vor produce before Me any ſuch Licence 
or any Licence granted to him in 7hat Behalf. And the faid Thomas 
Little doth not pretend or alledge that he is the real Worker or 
Maker of the {aid Goods, or the Child, Apprentice, Agent or Ser- 


vant of or to any ſuch Worker or Maker: Nor aoth alleage m4 other 
Matter in his Defence. : 


Whereupon, and upon due and full Conſideration by me had, of 
and upon the faid Matters and Premiſſes, I do adjudge that the {aid 
T ho. Little is an Hawker, within the true Intent and Meaning of 
the Statute in ſuch Caſe made and provided: And it manifeſtly ap- 
peareth'to'me the ſaid Juſtice © That the ſaid Tho. Little is GUILTY 
*© of the OFFENCE in the ſaid Information above laid to bis Charge, 


b 2 


2 
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Ke in Manner a | 
ledged.” ; 

Therefore it is conſidered and adjudged by me the aid Juſtice, 
That the ſaid Tho. Lictle be, and he is convicted by me or Tar 
SAID PREMISSES in the ſaid Information ſpecified, above laid to his 
Charge, according to the Form of the Statute in that Caſe made 
and provided; And that the faid Tho. Little forfeit the Sum of 12 J. 


for his ſaid Offence ; to be levied and paid according to the Form of 


the Statute in that Cafe made and provided. In Witneſs, Ge. 


William Bailye (L. 8.) 


7 fs 9 V. 3. C. 25. NI, 27 3 and 9 10 V. 3. c. 27. 8 I, 2, 3. 


and 12 W. Z. c. 11. F. alſo 3, 4 Ann. c. 4. F. 1, 4. for continuing 
theſe Duties: Which refers to the Deſcription in the former Acts. 


Mr. Yates, on Behalf of the Defendant, took two Exceptions, 


1ſt, That the Defendant is not brought within the Deſcription of 


the Acts, as going from Town to Town &c and travelling &c: But 


he is only generally deſcribed to be a Perſon that traded As a Hawker 


aud Pedlar, and offered to fell 2 Parcel of Silk Handkerchiefs to the 


Informer. 


2d Exception. That there is no Evidence at all of his Guilt: For 


it is aConviction upon a Confeſſion; And the Confeſſion extends no 
further than barely to the ſimple Fact of offering to Sale Silk Hand- 
kerchiefs to the ſaid T. Preſton in ſuch Manner as is charged upon 


him. But that Charge is an mſufficient One. 


PFirſt He cited 1 Strange 497, 4.99. Rex v. Sparling, A Convic- 


tion for protane Curting and Swearing was held bad, for not ſpeci- 
fying the Oaths and Curtes : For the Court, noT the Witneſs, were 
to judge of their being profane. So here, the Court, not the Wit- 
neſs, are to be the Judges Whether he was a Hawker, Pedlar or 


Petty Chapman, within the Deſcription of the Acts of Parliament. 


So, in the Caſe of Colebourne v. Stockdale there cited and reported in 
1 Strange 4933 Civil Action of Debt on Bond; And Plea “ that 


„Part of the Money was won by Gaming, contrary to the Sta- 


„ tute;” —It was adjudged that the Game played at, ought to be 


mentioned in the Plea: For it is Matter of Law, and not barely 


Evidence. So, in Convictions for killing Game, not being quali- 


hed, The want of the due Qualifications muſt be egatively ſpeci- 
fed, And He cited the Caſe of Rex v. Chapman, oth April 1755; 
A Conviction on 43 Elix. c. 7. for robbing an Orchard; © the ſaid 


© Robbing act being Felony, by the Laws «of this Realm:“ This 


. Was 


—— 


nd Form as by the ſaid Information is above al- * P. 011. 


Trinity Term 31 Geo. 2. 


P. 012. * was holden not to be a ſufficient Charge for the Court to judge 
upon. Rex v. Burnaby, 2 Ld. Raym. goo, got. was a Conviction 
on the ſame Act of Parliament of 43 Elis. c. 7. for cutting down 

| Trees without mentioning the Number: And it was holden inſuf- 
| ficient; and laid down as a Rule, that Convictions ought to be cen 
| tain and are always taken ferictly. 


| Second Exception. All the Evidence to ſupport this Conviction is 
the Confeſſion of the Party: And that is only * That he did offer 
do fell Silk Handkerchiefs to the ſaid Thomas Preſton in the Man- 
ner charged upon him in the Information.” But it does not ap- 
pear by the preceding Charge That he was a Hawker Pedlar or 
| Petty Chapman, such as if deſcribed by the AQts of Parliament: 
I And it not, he cannot be liable to this Penalty. 


Mr. Luke Robinſon for the Conviction. 


This Queſtion depends, and the Conviction is founded upon the 
following Acts of Parliament; 8, 9 . 3. c. 25. 9, 10%. 3. 
c. 27. (Which is in the very ſame Words, and is now in F ore, ) 
and 3, 4 An. c. 4. 9 4.5 Pt: „ 


And eiſt. The Babe ant is ſufficiently brought within the De- 
 ſeription of theſe Acts. The Selling Silk Handkerchiefs is only 
One Overt Act of his Trading, which is ſpecified by the Convic- 
tion. And the Juſtice of Peace is to judge Whether the Perſon is 
or is not a Hawker or Pedlar or Petty Chapman. And He has ad- 


judged him to be a Hawker 12011 the true Intent and Meaning of 
the Act of Parliament. 


0 2dly. The Defendant has confeſſed the Charge, as laid; ; and 
that He had no Licence &c. If he had any Wan he ought 8 
have made it, before the Juſtice. - 


Ana theſe Convictions upon the St a a. not to be 
taken /o ſtrictly as others. For which, he cited what is laid down 
in 1 Ld. Roym. 58 1. Rex v. Chandler. Per Holt Ch. J. That the 
«© Juſtices are not confined: to legal Forms, in theſe Caſes : It is 
hs enough to purſue the Intent of the Act. | 


And the Court will preſume the G to be right, unleſs the bo 
contrary appears upon the Face of it. And ſo is 1 Strange 608. 
Rex v. Thred Where the Court W that the Officer came by 
aq, and not by Night; becauſe no ſuch Thing as Coming in the 
Night was apparent upon the Face of the Conviction. 


And 


BL 


* 


6 
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* And He alledged that Mr. Yates's Caſes are not ad idem. In * P. 612. 


Game- Convictions it is not neceſſary to ſet out negatively, „That 
« he had ot ſuch and ſuch Qualities.” Nor is it neceſſary to ſet 
out the particular Oaths and Curſes, in Convictions for profane 
Curſing and Swearing: Nor in Chapmon's Caſe, was it neceſſary to 
ſet out that it was not Felony by Law. 


Mr. Yates in Reply. 


iſt. Urged the Neceſſity and Reaſonableneſs of ſpecifying the Act 


of Trading &c in the Conviction. But this Man was Tot, in Fact, 


within the Definition of going from Town to Town, and travelling : 
For he reſided at a fixed Place. 


In Game-Convictions, it i neceſſary to ſpecify negatively and par- 


ticularly, That the Defendant was NoT ſo and to qualified.“ 


Mr. Juſt. DENISON That has been ſo ſettled. 


Mr. Yates proceeded in his Reply. 


2dly: The Confeilion is only That he did offer to fell Hand- 


© kerchiefs G: Not * That he TRADED as @ Hawker Pedlar 
or Petty Chapman, „ : 


Lord MansF1ttD. The Act of 3» 4 Ann. refers to the Deſcrip- 


tions in thoſe of V. 3. 


AsINx GLE Act of ſelling a Parcel of Silk Handkerchiefs 7 4 


particular Perſon, is not a Proof that he was 8Ucn a Hawker Ped- 
lar or Petty Chapman, as ought to take out a Licence, by Virtue of 
%% 88 


Now it is certainly of the EssENCEH of the Crime * of Nor PRo- 


«© DUCING a Licence,” That he muſt be such a Perſon as ouGnr 
ts take out a Licence. 0 


And the Confſion is only of the Fact, „ That he fold the 


Handkerchiefs to Thomas Preſton: Not That he TRADED as 
§«„V è˙àuv 88 F555 


Convictions ought to be taken friftly : And itis reaſonable that 
they ſhould be ſo; becauſe they muſt be taken to be true, againſt 


the Defendant ; and therefore ought to be conſtrued with Strictnęſß. 


I co not ſay that it is neceſſary to define exatty, What a Hawker 


 Peaiar or Petty Chapman zs. But it is neceſſary to alledge and 


thew that he fold the Goods, or traded, As One. 


Mr. 


-» 
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* P. 614. 


* 


* Mr. Juſt. DIS o concurred, for the fame Reaſons; and 
thought the Material Averment to be here wanting; it not being 


averred © That he was ſuch a Hawker Pedlar or Petty Chapman as 


CE ought | to take out a Licence.“ 


And He mentioned a Caſe of "NY Gardiner, Tr. 1738, 11, 
12 G. 2. B. R. Where the Juſtice convicted a Man of keeping a 


Gun, Bx1NxG an Inſtrument to deſtroy Game. And fo it certainly 


Mr. Juſtice 
Foſter was not 


_ prelent, 


was: But, in Fact, the Man had never uſed it as ſuch ; but only to 


keep Pigeons off from his Grounds. And the Conviction Was 
quaſhed. 


Mr. Juſt. WILMOr concurred clearly, for the ſame Reaſons. 
For certainly a Man may ſell Goods as a Hawker Pedlar or Petty 


Chapman, without being ue a Perſon as is obliged to take out & = 
Licence. And F he is not obliged to fake out a Licence, mot 
_undoubtedly he ought not to be convicted 1 in a a Penalty for not pRo- 


DUCING One. 


Now here, it appears to Me that the juſtice has convicted the 
Man of an Offence, of Which He has not proved him to be guilty. 


Per Gur, * unanimouſly, 
 ConvicTIoN QUASHED. 


Tueſday, 6th Doe on the Demiſe of Hinhings: and another wer, 


June 475 


Lewis Eſq; 


HIS was a Special Caſe from the Aſſizes, upon an Ejediment 
brought by a Tenant againft his Landlord, who had former- 


* obtained a Judgment by Default, in a former e brought: be 


by Him againſt this ſame Tenant. 


The Special Caſe Rated for the Opinion of the Court was as 


follows. 


Thomas Lewis, being ſeiſed in Fee, Jemiſed to Jobn Hitchings 
(in Confideration of a Fine &c. of 49 J. 135. 6 4.) To hold for 99 


Years, if Three Perſons ſhould fo long live; at117. 5 5. payable 


at Michaelmas yearly ; ſubje& to a Proviſo that if the Rent ſhould 
be in Arrear Sc. for the 185 of one Month, being lawfully de- 
manded; and no ſufficient Diſtreſs upon the Premiſſes Se Se; 


That A wn it ſhould be lawful to the = Themas Levis his Heirs and 


Aſligns, to re- enter Sc. „ 


— . —-— ͥ —ẽ 2 7* 2 ——— 
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* That Yobn Hitchings, the Leſſee, entered and was poſſeſſed Sc; * P. 615. 


And then died; having firſt made his laſt Will and Teſtament Ge; 
Whereby he deviſed the ſaid Term to his Son Edward Hitchings 
(the Leſſor of the Plaintiff;) and made his Wife Executrix. The 
Teſtator s Wife, his Executrix, duly proved the ſaid Will and dul 

gented to the Legacy: And the faid Deviſee Edward Hitchings, 
185 Leſſor of the Plaintiff, entered into the Premiſſes, and became 
poſſeſſed of the ſaid Term, being then and ſtill unexpired; and con- 
tinued in Poſſeſſion, till the i «th of April 1737. 


Thomas Lewis, the original Leſſor, by his Will, Ge, deviſed ts 


ſeveral Truſtees, c, in Truſt for Morgan Lewis, an Infant &c. 
The ſaid Thomas Lewrs died ſeiſed G: And the faid Devilees in 
| Truſt became ſeiſed Sc. And there being 3 Years Rent due and in 
| _Arrear from the ſaid Edward Hitchings for and upon the Premiſ- 


ſes, a Declaration in Ejectment was ſerved upon the ſaid Edward 


Hitchings, UNDER and BY VIRTUE of the Statute of 4 G. 2. c. 28. 
for the ſaid Premifles, on the Demiſe of the Truſtees and Deviſees 
aforeſaid; And Judgment was obtained thereupon, by Default, 
againſt the CAsu AL Ejector; and a Writ of Poſſeſſion iſſued there- 
upon; And Poſſeſſion was delivered according to the ſaid Writ, to 


the ſaid Truſtees, on the ſaid 15th of April 1737: Which ig 


Truſtees have been in Poſſeſſion of the Premiſſes 


bas not fince paid nor tendered the Rent in Arrear or any 


Part thereof, nor the Coſts ; nor filed any Bil! for Relief in 5 


A Equity 


on the Trial of chis Kube Ejectment 1 now ban by Edward 


 Hitchings againſt the faid Lewis, no Aﬀidavit was PRODUCED, 
« That half a Year's Rent was due before the /t Declaration 
in Ejectment was ſerved upon the ſaid Edward  Hitchings ; 


and that no ſufficient Diſtreſs was to be found on the demi- 
« ſed Premiſſes, countervailing the Arrears then due; And that 


* the Leſſors in that. c Ejectment had Power to re-enter.” 


On this Trial of the ſaid ſecond Ejectment, v2. os E] ectment 


brought by the ſaid Edward Hitchings, A Verdict was found for the 
Plaintiff; but ſubject to the Opinion of this Court, Whether o or 


no the Phaintiff therein ought to recover. 


40 Whether Edward Hiteb ngs the "7 of the Plaintiff in 
the preſent Ejectment ought to recover, or not; depended 
upon the following | 


7 H | Queſtian : 


eber fnce. 


And the ſaid Edward Hitchings (the now Leflor of the Plaintiff) 
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1 


* P. 616. * Queſtion: Vi. Whether it was neceſſary for the Defendant 
« Mr. Lewis to PRODUCE an Aidavit That, Half a Vear's Rent 


« Tc. ut ſupra; And that the Leſſors in that former Ejectment had 
Power to re- enter. 


A 


Mr. Nares, who argued for the Plaintiff, made two Queſtions: vis. 


1ſt. How far this Caſe is within the 2d Section of 4 G. 2. c. 28. 
for the more effectual preventing Frauds committed by Tenants, 
* and for the more eaſy Recovery of Rents c.“ 


2d. Queſtion. 'If it is within it, then how far the Plaintiff has 
proved his Title under that Statute, upon the particular Circum- 
ſtances of this Caſe. 


The Firſt Point may be rendered the more clear, by conſidering Hs 
how it ſtood before the Statute ; and how ſince. 


1ſt. Before that Statute, the Plaintiff | in Ejectment muſt have 
proved « that there was Rent in Arrear ;” and * that there was 
no ſufficient Diſtreſs to be found upon the Premiſles ;” and, 


thirdly, „that he had made a lawful Demand of the Rent in 
325 Arrear.“ | 


This Condition here mineved to the Leaſe in ths preſent Caſe, 0 

is in Derogation of the Party's own Grant, and tends to defeat the 
Eſtate : And therefore Mr. Lewis would have been kept ſtrictly to 
prove all theſe previous Facts. And if it had been a Judgment 
againſt the Caſual Ejector; the Judgment would have been no Bar 
againſt the real Tenant, in an Action of the meſne Profits. Indeed 
if the Judgment had been obtained againit the Real Tenant, or 
againſt the .Owner of the Eſtate, the Perſon who obtained ſuch a 
Judgment needed not prove any Thing over again, in an Action for 


the meine Profits. And fo the Lord Ch. J. at M. prius at Guild- 


* See this Hall, in 2 Strange 960. TFefferies v. Dyſon, * expreſsly lays down this 


Caſe Rated at Diſtinction. 8. here the rea/ Tenant did not enter into the Rule: 


large, by Mr. But it is res inter AL10S ata. 


Juſtice Deni- 


ſen, peſt. 


This 1 in Ejectment had therefore (befere the Statute): 


no Relation to the real Tenant : And conſequently, Mr. Lewis muſt 
have ſhewn Vis Title to re-enter. 


Then, to confider the Caſe as ſubſequent to the Statute, here 1s 


not an Acquieſcence of 20 Years. And what ſceming Acquieſcence 
there was, aroſe from the Poverty of the Party. 


6 e ade; 


Trinity Term 31 Geo. 2. 
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*2dly. The next Point in Queſtion is, “ Whether according to * P. 6174 
« the State and Circumſtances of this Cafe, it can be confidered 


« as a Caſe within the Statute ; and that the Plaintiff has proved a 
« Title under the Statute. 


The Court wil not prefume any Thing, in Support of a Judg- 
ment obtained by Confetiion or Default, or in any other Way 
than upon a Trial of the Merits: Skinner 536. Sanders's Caſe 
is a Proof of this. Where Holt Ch. . makes the like Diſtinction. 
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An Inconvenience would 6100 leer too great a Latitude in con- 
ſtruing this Statute. As in Caſe of Fraud and Connivance, in 
recovering the Judgment againſt the Caſual Ejector: It would be 


very hard, if in Juch Caſe, the real Tenant could not bring an 
Ejectment. 


Mr. N was now departing from the Facts ſtated in the 
Caſe; in which he ſaid it was omitted to be inſerted <* That 
60 there Was ſufficient Diſtreſs.” 


LoRD . muſt judge upon the Caſe As lated - 
it it is miſ-ſtated, You mutt apply to amend it. However, 
1 do not lee that this would be very mater al. ES 
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He obſerved that it was alſo ſtated, only, « That no > Affidavit 
„ was PRODUCED: Not © That there was no Affidavit ar 
% all,” Alſo that Preſumptions are not dependant upon cer- 
tain fixed Rules; but muſt be guided by Circumſtances: 
And ſuch Circumitances : are proper tor the Conſideration of 


a Jury.” 


P * r 


1 * 
_ . RE cede tier da eos wet On 
— 


Here was an a e of 20 Years wiki a ow Months. 
And it 18 ſtated to be a Caſe © within the Act of Parlia- 
« ment;” Which is a material Part of the Caſe. The 
Ejectment is ſtated to have been ſerved “ under and by Vire 
tue of this Act.. 


- - INE ES — G RT Ines 
_ - 7 


"Me; Morten was beginning to ee on Behalf of the Defen- 
dant: But 


Lord 1 told him that the Caſe was ſo clear on his 
Side of the Queſtion, that it was not neceſlary for him to give 
himſelf any Trouble. 


Then His Lordſhip repeated the Caſe eren as it was ſtated 
(nien — ante 2 it, 615.) 


The 


. 
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* P. 618. 


———— 


The General Queſtion * Whether the Plaintiff in this laſt Eject- 
„ment ought to recover,” depends upon this particular Queſtion, 
viz. © Whether the firſt Ejectment was regularly brought and 
« proceeded upon, by the Truſtees under Thomas Lewis's Will, 


_ « purſuant to the directions ſpecified in the Act of 4 G. 2. C. 28. 


« &2.” This laſt Ejectment is brought near 20 Years after the 
8 N 


Now, beſides the GENERAL Preſumption © That the Proceed- 
« ings were regular and omnia ſolemniter atta, unleſs ſomething 
< had appeared to the contrary;” and the Rule © That abitur 
% praſumption!, donec probetur in contrarium -” Here 1s, in this 


| Caſe, a DECISIVH Tad ſtated: Which Fact is That the Pro- 


« ceeding under the firſt Ejectment was UNDER and BY VIRTUE 
« of this Act of Parliament.“ | 5 


Indeed Edward Hitchings was in Poſſeſſion, as appears by the 


| Caſe ſtated ill the 15th of April 1737. the Time when Poſſeſſion 


was delivered (by Virtue of the Writ of Poſſeſſion) to the Truſtees. 
So that, being the Tenant in Poſſeſſion, he MysT Have beer ſerved 


with the Declaration in Ejectment; Whether it was a Common 


Law-Proceeding, or a Proceeding upon this Act of 24 G. 2. 


hut the Caſe itſelf ſtates it to have been a Proceeding UNDER 
this Act: And if it was ſo, the Judgment Mus have been founded 


upon ſuch an Affidavit as that Act expreſsly directs and requires, 


viz. An Affidavit © That half a Year's Rent was due, before the 
Declaration in Ejectment was ſerved; and that no ſufficient Di- 
* {treſs was to be found upon the demiſed Premiſſes, counter- 


vailing the Arrears then due; And that the Leſſors in that Eject- 


„% ment had Power to re-enter. 


And the Caſe does not ſtate, affirmatively, That the Judgment 
« was IRregular; or, expreſsly and explicitly, That there was 
No Affidavit at all;” or indeed any Thing whatſoever, ro TAKE 


or a Preſumption which is inmenſely flrong the other W „„ 
Edward Hitching acquieſced under this Judgment, Execution, and 
Poſſeſſion, for liuaoſt Twenty Years, and never tendered the Rent and 


regular. 


Arrears, together with Coſts (purſuant to the Act ;) nor filed any Bill 

for Relief in Equity, within fix Months after the Execution exe- 
cuted, nor indeed at any ſubſequent Time. So that he is barred 
by the Statute, and fore-cloſed from all Relief or Remedy in Law 
or Equity, (other than by Writ of Error,) and the Landlord is by 
Virtue of the Act of Parliament to hold the Premiſſes diſcharged 
from the Leaſe; upon Suppoſition that his former Proceedings were 


J— — | —.— The 


— 


b 


Trinity Term 31 Geo. 2. 


* The Affidavit may be lo, after this Length of Time; Or the & P. 619. 


Landlord may be unable to come at it; although there were, in Fact, 
a proper One made, to ſupport his Judgment and Execution: And 
it would be too hard, to put the labouring Oar upon the Landlord, 
of PROVING the Regularity of all the Circumſtances upon which his 
Judgment and Execution were founded. e 


As to what has been ſuggeſted (v. ante 6 I7,) * That the may 
« be Fraud Connivance, or Colluſon with the Under-tenant, in 


« the Manner of Recovering Judgment againſt the Caſual Ejectot;“ 


It is merely imaginary, in the preſent Caſe. Beſides, Fraud wil! 
infect every Thing : And upon the Principles of Fermor's Caſe 3 Co. 
77. it would not ſtand. - 


There can be no Suſpicion of any ſuch Thing here. For this 

Edward Hitchings, the preſent Leſſor of the Plaintiff, the Perſon 
who has thus long acquieſced under this Judgment and Execution, 
and never attemptedto be relieved from it either at Law or in Equity, 
is Himſelf the veRy MAN bon whom the Declaration in the farit 
Ejectment was ſerved. 


The true End and profeſſed Intention of this Af of Parliament 
| was to fake off from the Landlord the Inconvenience of his conti- 
nuing always liable to an Uncertainty of Poſſeſſion, (from it's re- 
maining in the Power of the Tenant to offer him a Compenſation 


at any Time, in order to found an Application for relief in Equity;) 


and to /rmit and confine the Tenant to Six Calendar Months after 
Execution executed, for his doing this; or elſe, that the Land- 


lord ſhould from thenceforth hold the demiſed Premiſſes diſcharged 


from the Leaſe. 


His Lordſhip was therefore clearly of Opinion * that in this 
« Caſe, the Plaintiff ought not to recover.“ | „ 


Mr. Juſt. DRENISON concurred in Opinion “ That the Plaintiff 


had zo Title to recover.” 

Hitchings the Tenant, who is now become Leflor of the Plaintiff 
in the preſent Ejectment, is ſtated to have been ſerved upon Hiteb- 
Act (v. § 2.) exprelsly recites That great Inconveniences frequently 
Rent, from the many Niceties attending Re-Entries at Common 


Law; and that Expences and Delay often happened from In- 
junctions out of Equity, after Judgment in Ejectment: And the 


The former Ejectment brought by the Landlord againſt Edward 


happen to Landlords, in Caſes of Re-Entry for Non- Payment of 


mgs © under and by Virtue of this Act of 4 G. 2. c. 28.” Now this 


- > A — ___. 


— 


Trinity Term 31 Geo. 2. 

* P. 620. * Act is profeſſedly made in order to prevent theſe Inconveniences. 
It preſcribes a Method of Proceeding, in #w9 Caſes or Manners of 
recovering upon the Proceeding in Ejectment which it directs; vis. 
One, in Caſe of Judgment againſt the Caſual Ejector; the Other 

in Caſe of it's Coming to a Trial. In the former Caſe, of Judgment 

againſt the Caſual Ejector, (and ſo alſo upon Non-ſuit on not con- 

feſſing Leaſe Entry and Ouſter,) it directs “ That it ſhall be mad: 

« g appear to the Court where the Suit is depending, by AFFIDA- 

VIT, That half a Year's Rent was due before the Declaration 

was ſerved; and that no ſufficient Diſtreſs was to be made upon 

the Premiſſes, countervailing the Arrears then due; And that the 

« Leſſor or Leſſors in Ejectment had Power to re-enter: In the 

latter Caſe, (of it's Coming to a Trial,) the fame Thing muſt be 
proved upon the Trial. Gs T3 


cc 
4c 


cc 


The preſent Queſtion is upon a Judgment of the Former Kind, 
vi. againſt the Caſual Ejector, by Default; and upon an Ejectment 
brought UNDER and BY VIRTUE of this AF. And We muſt zakte 
and preſume it to be a right, regular, and good One; as nothing ap- 
©: pears d the Conte, 


And this Caſe 1s not at all like the cited Caſe of Yeferres v. 
Dyſon, 2 Strange 960. Where “ in an Action for meſne Profits, 
the Plaintiff offered a Recovery in Eje&ment againſt the Caſual 
« FEjeor; upon which no Writ of Poſſeſſion had iſſued: And 
* when the Defendant would have gone into the Title, the Plain- 

tiff inſiſted that he was e/ffopped from doing fo, by the Judgment 
K againſt the Caſual Ejector. But the Ch. Juſtice held“ That 

though it would have been an Eſtoppel, if the then Defendant 
had been made a Defendant in the Ejectment, and the Verdict 
againſt HIM ; yet that at Judgment to which he was no Party 
could be no Eitoppel to Him,” And therefore the Ch. Juſt. ad- 
mitted the Defendant to controvert the Title. And that Diſtinc- 
tion is right, erer But it is not like the preſent Caſe. 9 


cc 


0 
«c 


ce 


I am of Opinion the Plaintiff here has no Title. 
Mr. Juſt. FosTeR was of the ſame Opinion. 


The Judgment is certainly good, fill ſet aſide. The preſent Ob- 
jection, „of the not producing ſuch an Affidavit, is grounded 
upon the Act of 4 G. 2. c. 28. And that Act does require ſuch an 
Affidavit: And for that very Reaſon, We mult preſume © That 
there was ſuch a One made; and that the Judgment was founded 

upon it. But the Plaintiff in that Ejectment has it not: It re- 
mains in Mr, Cowper's Office. 5 Hs 


_ Clearly, . 


Trinity Term 31 Geo. 2. 


* Clearly, the Plaintiff has no Title. „„ TOO 
Mr. Juſt WILMOr alſo concurred. 


He ſaid it would be unreaſonable that the now Plaintiff ſhould 
recover from the Landlord, after almoſt 20 Years Acquieſcence ; 
and after the Landlord may have improved the Eſtate. 


He alſo agreed to the Caſe of Jefferies v. Dyſon ; But denied it 
to hold in this n ; 25 2 


This Act was made to compel Leſſees to bring their Ejectment, 

or their Bill in Equity, WITHIN @ LIMITED Time. And this is 
ſtated to be a Proceeding © under and by Virtue of that Act.“ 
"Therefore there muft have been ſuch an Affidavit, though the pre- 
ſent Defendant did not produce it. „ 


Per Cur. unanimouſly, 
Jupp MEN T for the DEFENDANT. 


Rex ver/. Inhabitants of Painſ wick. weauewsy, 
| . F ùñſ' antos = ON | „„ 
See this CAsE abridged, in the TABLE; and at large, in the 8 
Quarto-Edition of my SETTLEMENT CASES, Ne. 148. 
P. 465. . . 


* P. 623. 
Friday, gth 


Poſh. 47 ©: 2. rb 119. Oo ED 


* Cottingham ver/. King. 


＋ HIS was a Writ of Error brought upon a Judgment of the 
1 Court of King's Bench in Ireland; who had affirmed a Judg- 
ment in Ejectment given for the Plaintiff by the Court of Common 
Pleas there, after a general Verdict for the Plaintiff. 


In this Ejectment, the Parcels are deſcribedto be (amongſt Others 
therein mentioned and included) 5ooo Meſſuages, 5000 Cottages, 
10,000 Acres of Land, &c; in all thoſe the Lordſhips, Manors, 
and late-diſſolved Abbey or Monaſtery of Boyle and InJ/emacranaw 5 
—— — — ao FEY 
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Trinity Term 31 Geo. 2. 


* P. 624. * — QUARTER of Land of Talla gh, with the Town and TexNr- 
MENT of Boyle, and Fairs and Mar#ets thereunto belonging, in the 
CounTyY of Roaſcommon ; And all thoſe the Lands and Hereditaments 
called Grangemore, (with many other Parcels, deſcribed by the 
Name of QUARTERs, ſome containing ſo many, others ſo many 
Acres ;) and part of Sumternat, &c ; a large Deer-Park &c; and 
the Parſonage 155 Longford Sc; in the COUNTY of Roſcommon ; and 
1 ſmall Park or Field, in the Poſſe ion of Ge. 


On this Ejectment, there had been (as is above mentione d) a 
General Verdict for the Leſſor of the Plaintiff; and Judgment for 
him, in C. B. in Tre/and. And afterwards, A Writ of Error was 
brought upon it, in B. R. in Ireland: And General Errors wer e aſ- 
ſigned. The Court of B. R. in Ireland affirmed the Judgment of 


the Court of C. B. there. And upon this Judgment of Atfirmance, : 
the 25 Writ of Error was 9 


| Many Exceptions had been taken in Ireland, on the Part of the 


1 Plaintiff in Error, upon the Writ of Error ee in the Rings 
| Bench there. Sy 


Mr. Aſburſi, who argued for 1 Plaintiff in Error here, ſaid he 
would note only take Exception to the UNCERTAINTY of the De- 
ſcription of the Premiſſes ſpecified in the Declaration: Whereas in 
Ejectment there ought to be a ſiſſicient Certainty; that the Sheriff 
may know how to deliver Poſſeſſion. 1 Brownlow 142. Challener v. 
Thomas: An Ejectment will not lie, De Agua Curſu.” 1 Ld. Raym. 
873, Shalmer v. Pulteney, ſeems to concede that an Ejectment Will 
not lie *“ de quodam Aidiſicio; for the Uncertainty of the Term 
Adificium. In Style 3% It was doubted whether an Ejectment 
lies „de uno Crofto.” Dyer 84. b. in Aﬀize © de quadam portione 
« Decimarum. Cc, It was objected that the Plaint was un- 
certain. e e 8 1 


This is an entire Judgment, and entire Damages : And it is 
purer liable to Exception, in the follow! ing Inſtances; VIZ. 


oſt. Exception "vi No Fill at all is mentioned throughout the whole Declan : 
tion: The Lands &c are only deſcribed to lie (generally) * in the 
5 County of Roſcommon :” This Defect runs through the whole De- 
claration.—Cro. Elis. d 22, Gray v. Chapman, is in Point; and by 
the whole Court: © The Declaration in Ejectment was holden Hh 
for not alledging in what Vill the Tenements were.” Hob. 89. 
Rich v. Shere, is moſt expreſsly in Point: And the 1 was, 
for this very Cauſe, reverſed in Cam” Scacc'. 2 Barnes, 1 50. Good- 
right, on the Demiſe of Grijjin v. Fawſon : The Judgment was ar- 


reſted for the ſame Uncertainty, in which of two Pariſhes the 
«© Mcfſuage ftood.” 


; = 


Irinity Term 31 Geo. 2. 


. Gas. 


2dExcep tion | 


#24. The Words are—*< With the Town and Tremait of Boyle 
« and Fairs and Markets thereunto belonging.” Now Ejectment 
will not lie for a Town ; nor for a Tenement, generally. 1 Sid. 295. 
Birbury v. Yeomans: Ejectment © de 7 Meſſuagiis five Tenementis, 
was holden ill, after a general Verdict. Cro. E/iz. 186. Word v. 
Payne was the fame Determination, in an Ejectment “ de uno Me/- 
« ſuagio five Tenemento.” 1 Lord Raym. 191. Copleſton v. Piper: 
The two Porvells Juſtices ſaid, and Treby Ch. J. agreed, That Eject- 
ment „ de uno Tenemento is ill, for the Uncertainty. 2 Strange 
834. Goodtitle v. Walton —: After Verdict for the Plaintiff in Eject- 
ment, Judgment was arreſted; And it was holden That an Eject- 
ment de uno Tenemento” will not lie. 1 Barnes 117. Makepeace 
v. Hopwood : Judgment in Ejectment was arreſted for the Uncer- 
tainty of the Words © One Meſſuage or 7, enement. 
34 Exception. 
zd. £ A Quarter” is another Term uſed in the Declaration: 
Which Term is totally uncertain; and even appears to conſiſt 
8 different Nunibers of Acres; ſome, more; ſome, leſs. Yetv. 11 
St. John v. Commyn—: Ejectment 6 Je Caftro villa et terris de Kit 
7m Brough i in Com &c,” was holden inſufficient for want of expreſſing 
the Number and Certainty of Acres. And that Caſe is like the 
preſent ; Which is“ the Lands called Sc: but they are deſcribed 
by the Name of One Quarter &c;” Which Term does 1 not con- 
vey an Idea of any determinate Number of Acres. 


Ath. It is of“ Par of s. M. & D: * Which is abſolutely un- 4th Excep- 


certain and vague. . tion, 


1 And of a 1 Derr Park in the County of Ryfonmen * 5th Excep- 
Which i is ny too uncertain and indeterminate. : =. "ROW 


eth. 4 Of a ſmall Park or Field, in the Poſſeſſion of Sc; not 6th Excep- 
Heciſying WHERE. II Co. 55. Edward Savel's Caſe: Eſectment tion. 
of **a Cloſe called Dove- Cote Cle, containing 3 Acres.“ The 
Judgment was arreſted, for not ſpecifying what Nature and Qua- 
lity the three Acres were of. 1 Shower 338. Knight v. Symmes : 
Ejectment of © 5 Cloſes of Paſture and Meadow, called Faldowne, 
„containing ten Acres:“ But did not diſtinguiſh how many of 1 
One, and how many of the Other. Judgment was arreſted, after a 
Verdict for the Plaintiff; for want of ſufficient Certainty. 1 Sal. 

254. S. C: And Holt Ch. J. 18 there ſaid to have aturmed Savel's J 

Caſe for Law. 


_ »th Excep- 
7th. The = 15 and Quality of the Lands is not t ſufficiently 3 


ſhewn. 


7 K = 5 Therefore 
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* P. 626. 


—— 


Therefore, for theſe Exceptions, He prayed to reverſe the Jud = 
ment of the Court of King's Bench in Ireland. 


Mr. Williams, who argued for Sir E ward King, the Defendant 
in Error, ſaid That the Merits of the Title to this Eſtate (an Eſtate 
of 8000 J. per Ann.) came in Queſtion in C. B. in Irefand; Where 
Lord King /borough's pretended Will was found to be a Forgery : 
And the Court of King's Bench there affirmed the Judgment of C. 
B. there. And being after a Verdict upon the Merite, the Court 
here will preſume what they can in Favour of the Judgment, 


And as to the Exceptions 


iſt. © 5000 Meſſuags, 5000 Cottages &c &c, in the + Lode 
ce ond Manors of &c late belonging to the diſſolved Abbey or Mo- 


. naſtery of Ec in the County of R.“ is ſufficient without naming 


any Vill. For a Manor is as notorious 1n it's Boundaries, as a Pa- 


riſh : So alſo is a Lordſhip. 


The Pariſh of A. or B. 3 5 been holden ſufficient. For Proof 


of which, he cited a Caſe (which does not perhaps quite prove it;) 


dis. 3 Lev. 334. Goodwm v. Blackman: Which was an Ejectment 


of Lands 1 in K. & G. whereas the whole 5 in K. 


And after a Verdict, this Manor ſhall his ade to hs a vill. 5 
% Pariſh” ſhall be intended to be a Vill, prima facie. 2 Salkeld 501. 


Rudd v. Moreton—: It is ſaid to have been fo adjudged 1 in the Caſe of 
Wilſon v. Laws, in M. 6 M. 3. 


And if a place be named emnerath , that 3 ſhall be ben 1 


be and intended a Vill This was adjudged, (as is alſo. faid in 8 


Salb. 501. ) in the Caſe. of TOY v. Ebden, M. 10 W. 


B. R. 
-dly As to gane not lying for a Town, or for a Tenement— | 


After a Verdict, the Court will intend the Lands to be Parcel 


| of the Townſhip : And they ſhall paſs with it. And to ſupport this 


- | Poſition, he cited Cro. Car. 168. Gennmgs v. Lake; Where the 


Court conceived that the Land might be ſaid to be pendant to the 


Houſe. 3 Keble 44. Smith v. Martyn; Where a Garden was al- 


lowed to be demiſable, as Parcel of a Meſſuage. Doe, ex dim 


Saville v. Borlace et al determined in the Houle of Lords (on a 


Judgment in the Exchequer) 11 March 1735: (Which he cited 
from the Reſpondent's Caſe, upon the 4th Exception,) © That the 
«« Advowſon and Common ſhould be intended to have been «f- 

Cell penaant 


Trinity Term 21 Geo 2 : 


cc * pendant to the Manor.” 80 here, the Lands may paſs as appen-% P. 627. 
dant or belonging to the Townſhip ; ; though not alledged to be Part 
of it. So, © Communia Paſture” generally, ſhall, after Verdict, 
be intended to be ſuch Common, for which an Ejectment will lie, 
as Common appendant or appurtenant. 1 Strange 54. Newman 
v. Holdmyfafs is expreſsly ſo determined. And an | EjeQment wall 


lie for a Town; and allo for a Tenement, where it is reduced t to a 
Certainty. 


Moſt of Mr. Afpurſt s Caſes are in the dicjuncfive; © Meſſuages 
« gr Tenements.” However, here the Word © Pocato” renders 
it certain enough. 1 Lev. 65. Lady Dacre's Caſe : Twy/den ſaid 
that though an Ejectment will not lie of a Croft; Yet it will lie of 
« a Croft called Black Acre.” 1 Sider 


J. 295. Burbury v. Yeomans : 
He repeats the fame Aſſertion. And in both Places, He gives the 


Reaſon ; viz. © That this renders it certain.” And here, it is 

« the Town and Tenement of Boyle: Which Appellation of it by 
it's Name, aſcertains it ſufficiently. And this is agreeable to what 
is ſaid in 3 Mod. 238. Hexham v. Gar; That the adding voc Ar. 

« the Black Swan, to the Words Meſjuagium five T enementiun makes 
. 4 certain that the Tenement intended i is a Hou e. 


And the old Rule about the Sheriff s being neceſſarily to be in- 
formed ſo exactly upon the Rn CORD, © What he is to deliver Poſ- 

« ſeſſion of,” is now out of Uſe, and is not to be regarded: For 
the Plaintiff in Ejectment is to take Poſſeſſion, at His Peril, ac- 
cording to his 9wn Shewing. Savile 28. Cafe 67. Veen v. Ayle- 
both: Man wood, Chief Baron, expreſsly declares this; and days 
e It was the Opinion of the Chief Juſtices in the Star-Chamber.” 

Strange 59 5. Sullivane v. Segrave An Ejectment * de parte 
Ds Dots.” was holden ſufficient, upon the ſame Principle. 2 Ld. 
 Raym. 1470 Bindover v. Sindercomb : An Ejectment of .** Part of 
« a Mote, Parcella Area, Parcella Pomarij 3c,” was holden good, 
upon Error, after Verdict. 2 Ld. Raym. 789. Camell v. Cavering : 

An Ejectment was brought in the Exchequer, de minutis Deci- 

« mis: And, after Verdict and Motion in Arreſt of Judgment, 
judgment was given for the Plaintiff, by all the Barons. 1 Sa/b. 

255. Mhittingbam v. Andrews : Ejectment de mineris Carbonum,“ 
(generally,) without ſhewing the Number of Mines, was holden 
good, in Durham, where the Courſe was fo, and of which the 
Court took Notice. And ſo the Court will take Notice of the D 

Kingdom where %u Ejectment was brought: And * Eight of the 3 
Judges there have determined this to be a dufficient Deſeription, i in could not. in 
that Country; And this Court will g/ve Credit to them. 2 Keb. 745. Ireland, be 18 
F Jane v. Polyxphen : The Court conceived an Ejectment brought nieht. 


15 Light. 
in Ireland, of 20 Villis et Terris,” to be good. 


Cro. Car. 511. f This Caſe 
Mulcarry et al' v. Eyres et al : An Ejectment 1 in Treland, of 100 was e 
NE 


Acres © 


Trinity Term 31 Geo. 2. 
* P. 28. Acres of Bogge, in Villis et Territoriis de D. F. SV.“ was s hold. 
en good. 1 Strange 71. Ld. Kildare v. Fiſher : An Ejectment of 

« 100 Acres of Mountain,” was held good 1 in Ireland. And this 

laſt mentioned Caſe was a ſolemn and unanimous Judgment, alter 


conſulting the Lord Chancellor and Judges of Ireland. 


5 It is report. 3dly. As to the Term Quarter” The Caſe cited from * Yely. 

ed to be 5e 117. is not the Determination of the Court: Nor was that the 

Curiam ; and Point before them. And 4 Quarter is a known Deſcription in 

with a Nota 

bene, too. Ireland: Every Child knows them. That Country was divided 
| into Quarters, when Ld. Strafford was Ld. Lieutenant there. 


As to the 4th, 5th and eth Obj ections. His Anſwer was, That 
they All belong to the Townſhip: And beſides, they may be the 
Names of the Cloſes. 


7 thly. And as to the laſt Objedtion—He infiſted that the Quan- 
tity and Quality of the Lands are ſufficiently ſet forth: And then an- 
ſwered the Cales cited on the other Side. As to Savel's Caſe—That 
Caſe was doubted in Ld. Raymond's Time ; and has been ſince 
diſallowed, or at leaſt called in queſtion. J. 2 Ld. Raym. 1472. 
Bindover v. Sindercombe. Comberb. 198, 199. Knight and Symms : 
Per Exres Juſt.— The latter Opinions are againſt Savel's Caſe : 

| Though the Chief Juſtice indeed there ſays “ That an Ejectment 
"FE ought to be as certain as a Pracipe quod rede: { 


Mr. I eur, in Ne know Nothing of the Merits of this 
. Caſe : I am only to argue upon the Record. : 


ad Exception. Theſe premiſſes cannot poſſibly be tended to lie 
within the Townſhip of Boyle : They are only deſcribed generally, to 

be within the County of 1 I fay that an Ejectment will 
not lie of the Town and Tenement itſelf: Therefore, conſequently, 
neither will it, of theſe Premiſſes as belonging thereto. 


Pioſſeſſion muſt be delivered at the Peril of the Sheri if, as well 
as of the Plaintiff. © De parte Domus is much leſs uncertain, than 

an undefined Part of a great Eſtate. I agree that if the Deſcription 

be Enoton in Ireland it 18 enough. But I ſay that this Delicription 1 is 
every where uncertain. 


na zd Exception. In Telv. 117. The Point for which it is cited, is 
Not direiy taken F allo into Confideration, as well as the Principal Objection, 


and Princi- 
palty, indeed; | 
but poſitively Lord Mann into= This 18 4 a Trial and Ve; dit in C. B. 


aundexplicitiy. in Ireland: And the Objection i is, the Uncertainty of the Claim or 
Deſcription of the Premiſſes in the Declaration. 


In. 


—ů— ** 


Uu = wu. .. "OO EY 
* 2 * * 


F rinity Term 31 Geo 2. 


*In a Præcipe i in a real Action, which is a formed Writ, Preci- * P. 629. 


ſion is requiſite : Becauſe it was neceſſary to follow the Form pre- 


ſcribed by the Re giſter. 


Whilſt Ejectments were compared to real Actions, and Argu— 
ments were drawn from Analogy with them, they muſt be, ot 


C ourle, feftcred: And this was to, till after the Reign of King 


ames the Firſt. But of later Times, an Ejectment has been con- 
ſidered with more Latitude; as a Fictitious Action to try Titles 
with more Eaſe and Diſpatch, and leſs Expence. 


Even in a Precipe, I do not know whether the Sheriff could 
always be quite certain, Which were the particular Acres &c, of 
which he was to deliver Poſſeſſion. But in this Hitious Action, 
the Plaintiff is to /hew the Sheriff; and is to take Poſſeſſion at his 
Peril, of only what he has T itle to: If he takes more than he has 


recovered and ſhewn Title to, the Court will, in a ſummary Way, 


ſet it right. So that ſuch a very exact Deſcription 1 15 not equally ne- 
ceſſary in his Action, as in a Pracipe. 


However, there are in this Caſe, (as it is particularly circumſtan- 


ced,) two Things, which carry it much farther than the general 


Caſe of Ejectments, and are deciſive: For it is after Verdict; and 
it is from Ireland. The Title has been Fried by a Jury of Ireland, 
Where the Lands lie; Evidence has been given to them, upon which 


they have found for the Plaintiff; and Two Courts there have given 


Judgment! for the Plaintiff, without Difficulty. 


The Denominations of Land may be certain and known there ; ; 
though unknown here: For Words and Names are arbitrary. Eject- 
ments have been brought Here, of Mountain, of Bogg; nay of 


Mountain zu a Bogg: And a Certificate has been given by Judges 
of Ireland, that the Term Mcuntain” does not neceſſarily include 


Situation but deſcribes Quality that Fines, Recoveries, Writs of 


Dower, and Settlements of it, are frequent there ; and Ejectments | 


Weary brought of 1 it. 


And there, it is frequent to deſcribe the Lands of great t Eſtates, 


even in their Settlements, by < Towns -' I know this, of mY Own. 


Knowienge. 


Ireland was planted and ſettled by Degrees, both formerly and 
lately; And Towns came, by Degrees, to be known and certain 
| > FTE : And ſo, Quarters might be, after Cromwell $ Set- 


tlements there, and the Diviſion of it into Quarters. © Town” and 


** Tenement”, are here uſed as ſynonymous Terms, 
FD L = Tlowever, 
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Trinity Term 31 Geo. 2. 


* 5 030. 
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* However, the Jury of that Country underſtood it; and the Two 


Courts of 7hat Country underſtood it, and have made no Difficult 


about it: And therefore I am ſure I will not, hn _ ſay that 
it is not to be underſtood.“ 


Mr. Juſt. DEN ISON was of the le p15 “ That the Judg- 


ment ought to be affirmed: And He held the Deſcriptions to 
be lufficient. 


In a Precipe quod reddat, it was neceſſary to deſcribe the Lands 
formally, once: But it is not ſo, in an Ejectment. 


I take this preſent Eje&ment to contain, firſt, a general Deſcrip- | 
tion, which takes in the Whole: And afterwards, the Eſtate deman- 
ded in it, is deſcribed particularly and in Parcels, © whar it conſiſts 
6: of,” - This was ſettled in the Caſe that has been mentioned, Doe 


ex dimifſ. Savill v. Borlace, Tr. 9 G. 2. in Cam Scacc; (which 


being after Verdict, it was to be intended as brought of ſuch Tithes 


I argued.) It was after a Verdict ; 15 was an Ejectment for Tithes 
of various kinds: And two Things were there holden ; 1ſt. That 


only, for which an Ejectment would lie; and 2dly. os as as 


no Objection to a big peritum in an Ejectment. And ſo here, 1 
take it that this Manner of deſcribing the Premiſſes 1: is a vis e 


a ſecond Deſcription of the ſame Tag, 


And as to the Caſes that 3 been urged i in Support of _ Ob- 
jections There has been a greater Latitude of /ate Years, than for- 


_ merly: Whatever Strictneſs was uſed at firſt, it is certain that Eject- 


ments are 54 conſidered upon a more /tberal Foot. * Town ap- 
pears, by what has been ſaid, to be a common and known De- 


ſcription in Ireland. * Mountain” alſo appears to be a known De- 


ſcription there: And F; ines, Recoveries, Writs of Dower, Ejectments : 


and Settlements uſe it as ſuch. In the Caſe of Ld. Kildare v. Fiſher, 


the Caſe of Holbourn v. Babbington in Dom Proc is ſaid to have 
been reverſed upon another Point: And They gave Credit, in that 


Caſe of Ld. Kildare v. F Mer, to che Certificate of the oye Chan- 
0 cellor and Judges. 1 


And 15 Quarter” may be a Term as well known in Ireland as 
« Mountain” is: And in this Caſe, I ſhall intend it to be fo. 5 


Mr. Juſt, Fos TER concurred, for the ſame Reaſons. 


So alſo did Mr. Juſt. WIILMOT. And He added that He never 
could underſtand that Manner of Reaſoning, ſo often urged upon 
Arguments of this Sort, vg.“ That the Deſcription muſt neceſſa- 
« rily be /o certain that the Sheriff may be: able _ to know, 


4 PE. without 


Trinity Term 31 Geo. 2. 


60 „without any Information from the Plaintiff, of what to give Poſ- & P. 6: 31. 
« ſefſion:” Which is not true; for ſuch Preciſion is not neceſſary 
In an Ejectment. 


After Verdict, this Deſcription muſt be intended to be ſufficient. 


Per Cur. unanimouſly, 
 JuDGMENT AFFIRMED. 


Rex very. Earl Ferrers. Gaturday,1oth 
June 1758. 
: Of Wedneſday 26th January 1757, Mr. Norton moved, either 
Sg an Attachment againſt the Earl, for not returning a Habeas 
Corpus already iſſued, and returnable zmmed!ate, commanding him 
to bring up the Body of his Counteſs (Siſter to Sir William Meredith; ;) 
or for a new Habeas Corpus, ACCOMPANIED with an Attachment. 


He ſaid that the latter had been done in cs Caſe of Rex v. Dr. 
Wright, M. 5 G. 2. B. R; And that the Reaſon of iſſuing the At- 
tachment at the ſame Time with the Habeas Corpus, was for Pre- 
vention of a . which might, in certain 1 Caſes, render the Re- 


oy ineffectual. * This Caſe 


Was not at all, 
as cited. See 


Lord Nit a0 Mr. Ain. Whether He knew any 1 Songs 
5 Inflance of an Attachment ACCOMPANYING a Writ. He ſaid He 9'5: 
_ underſtood an Attachment going, for not having obeyed a Writ : 
But did not know any Inſtance of an Attachment going out Fogether 
with the Writ. 


Mr. Norton ſtated Wright s Caſe, from aNote taken by a Gentle. 
man who has now left the Bar; + Where Lee, then a Puiſne Judge + The Note 
held it might be done: Though, in that Caſe, 1 8 did after- here relied 


| on was er- 
Wards return the Writ 1 in Court. roneons 


Note—In the preſent Caſe, Mr Juſtice Faber had granted 4 
Habeas Corpus: Which was ſerved on the Earl, by Sir William 
Tiny But Sir William at length agreed not to proſecute 
it; on Condition that his Lordſhip ſhould carry Lady Perrers 
33 Bath; which the Earl Promiſed, but had not performed. 


Mr. Aries ſaid He would take Nothing by his Motion. And 


Mr. Clayton moved for a u Writ, ceturnable in Court immediat?, 
Which was GRANTED. | 


Lord 


Trinity Term 31 Geo. 2. 


———_y 


P. 632. *Lord Ferrers neglecting likewiſe to obey this ſecond Writ of Hu- 
beas Corpus, the Counſel for Sir William M-redith (on Behalf of his 
Siſter) intended, on Tre/day the 8th of February 1757, to have 
moved for an Attachment againſt Lord Ferrers, for this his Diſobe- 
dience: But ſome Doubts and Difficulties having been ſtarted by 
Members of both Houſes, concerning the Privilege of PEERAGy; 
2nd © whether the Court of King Bench could iſſue an ATTACH. 
« MENT againſt a Peer during the Sitting of Parliament, and execute 
* See Bacen's «© it upon him, ONLY for a * CONTEMPT fo their Court,” Sir 
baader des William Meredith judged it prudent to petition the Houſe of Lords, 
Law. Vol. 3. for their Leave to proceed againſt the Earl; and accordingly, did 
Nb 2 Como Yeſterday, {by the Hands of the Earl of /: 2 norland,) deliver ſuch 
Lord Leighs à Petition, ſtating the Facts. Lord Delaware oppoſed it; and ſaid, 
Caſe, inpoint; It was too ſummary and haſty a Method of determining upon their 
e iq 95 Privileges; and propoſed referring the Matter to a Committee, and 
« That an ſummoning Lord Ferrers to anſwer it in his Place: And to obyiats 
Attachment the Objections which might be made to this Method on Account of 
may. A Poe the Delay, He offered ſome Schemes for the intermediate Safety of 
_ refuſe:Obedi- the Counteſs, But Lord Mansfie/d anſwered Him, and ſpoke in 
—ﬀc- Support of the Juriſdiction of his Court, and the Unrcaſonableneſs 
being a Con- Injuſtice and Inconvenience of allowing ſuch a Privilege in Cxi- 
tempt, a Peer 77a] Caſes and Breaches of the Peace. The Duke of Argyle then 
ee Wege 2 ſpoke to the like Effect, and expreſſed a Surpriſe that there ſhould 
liege 
ao be any Doubt abput it; the Reaſon of the Thing being ſo clear 
and plain. Laſtly, the Earl of Hardwicke ſpoke ſtrongly and parti- 


cularly in Support of the ſame Doctrine, and adduced many In- 


ſtances and Precedents in Proof of his Poſitions ; and concluded wit 


propoling, that to put an End to all Doubt about it for the future, 
the Lords ſhould come to a Reſolution; And accordingly they did 
come to the following Reſolution or Declaration, and Ordered it to 
be entered on their Journal; viz. © 7 February 1757. It is Or- 
« dered and Declared, That no Peer or Lord of Parliament hath 
« Privilege againſt being compelled by Proceſs of the Courts of 
„ Weſtminſfter- Hail, to pay Obcdience toa Writ of 8 nag 


cc directed to him.“ 


La) 


(And it was afterwards, viz. Die Mercurij 8 Jung J 17 57» 
«« Ordered and Declared by the Lords Spiritual and Temporal in 
Parliament aſſembled, That no Peer or Lord of Parliament hath 
« Privilege of Peerage or of Parliament, againſt being compelled by 
„ Proceſs of the Courts in We/tmin}/ler-Ha'!, to pay Obedience to 
« a Writ of Habeas Corpus directed to him.” And it was then 
and thereby further Ordered, That this Order and Declaration be 
entered upon the Roll of the Standing Orders of this Houſe.“) 


* 


On 


— 


_ Trinity Term 31 Geo. 2. 


——̃ — 


* On the 8th of February 1757. Mr. Norton renewed his Motion # P. 633. 
for an Attachment againſt the Earl: And he produced Athadavits 


of his Lordihip's Diſobedience to the Writ, and continuing his ill 
Uſage of his Lady. 


All the Affidavits (quite from the Beginning of this Affair) were 
read. 


Lord Max itt n=this is a Habeas Co- pus at Common Law; 
which is a Prerogative Writ, for the Liberty of the Subject. The 
Court may inforce ſpeedy Obedience to it: And the Circumſtances of 
-this Caſe (where Delay may be very dangerous) require it. It is 
reaſonable that the Lady ſhould have Opportunity of laying her Caſe 
before the Court; and ſwearing the Peace, if She thinks proper, in 
Order to obtain the Protection of the Court. The End of this 
Courſe that we now take, in iſſuing an Attachment to inforce 


Obedience to the Wits 1s to have this Lady produced for this 
Purpoſe. 1 | 


And therefore We think, under the * EXTRAORDINARY Cir- *Oneof theſe: 
cumſtances of this Caſe, an Attachment ſhould ifſue ; to inforce Obe- was detainung 


dience to this Writ of Habeas Corpus, which ſo much affects the we 3 


Jeredith 
Preſervation and Security of this Lady. (who himſelf 


ſerved the 


| firſt Writ up- 
But at 5 ſame Time, His Lordſhip intimated to them. NOT _— the Karl,) 
0 EXECUTE AQ AT ALL, if it was poflible to obtain the End of and drawing 


their Application by any gentler or other Means; the End and In- 8 
tention of granting it, being a © to have the Lady immediately challenging 
| wee up. 


him. 


Mr. Juſt. Dex180N (the only other Judge. in Court) only dad 


60 that an Attachment ought to go. 


Oxorazy That pl Wr rit of Attachment iſſue againf The Right 
Honourable Laurence Earl F ERRERS. 


In . whereof The Earl having been ſerved with the 

Writ (or at leaſt having had it notified to him) by the Under-5 he- 

riff of Leiceſterſbire, accompanied by a Brother of the Counteſs;— 
On the Saturday following He appeared in Meſiminſter- Hall; and 


about one O'Clock, ſent a Meilage into Court, to Lord Mangſield, 
deſiring to ſpeak with him.” 


Loxp MANSFIELD bid the Meſſenger tell his Lordſhip, © That 
© when an Affair was depending before the Court, He could not 
e ſpeak with any Body about it, but i Court.“ 
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Trinity Term 31 Geo. 2. 


—— — 


P. 634. Soon after, the Earl came upon the Bench, and ſpoke to Lord 
Mansfield. It was not eaſy to underſtand W he ſaid, as he ſpoke 
pretty low : But I imagine, he propoſed putting ſome certain 

Queſtions to his Lady; For Lord Mansfeeld's Anſwer was, „That 
* when She came into Court, All proper Queſtions would be 


* aſked her.” 
Some Time e on the ſame Day 


Lady Ferrers came into Court, and had Articles of the Peace ready 
to exhibit againſt the Earl. | : 


Note—Nothing more was ſaid concerning the Habeas Corpus or 
the Return of it; The real End of it being ſufficiently anſwered, 
by her being left at Liberty to come to this Court, in order 
to obtain its Protection. 


Sir Richard Lloyd and Mr. Gould, for the Earl, defired Leave to 
aſk Lady Ferrers one or two Queſtions, previous to her ſwearing 
to the Articles which She had prayed Leave to exhibit. 


But Lord Mansfield. told her Ladyſhip, That che was not "I 
ged to anſwer any — previous to her wearing the Peace. = 


And He told Sir Richard that the e Buſineſs was only to Ty 
obtain e of the Peace. 


Juſt at this T3 ime, The Earl came into the Body of he Court, 
(upon the Floor, not upon the Bench;) and deſired to aſk Lady 
Ferrers * Whether an Affidavit which ſhe had lately made, in 
the Country, before a Commiſſioner authorized by this Court 
to take Affidavits, was made by Her voluntarily, or involun- 


« Oy. 


N ote—This was an n Affidavit (in which She had Joined, ducing 
her being in his Power in the Country, after the iſſuing of the 
Habeas Corpus;) Wherein ſhe was made to ſwear That She 
« was content to remain with her Huſband; that She had no 

„ Complaint againſt him; and that the Application made by 

her Relations for the Habeas Corpus was without her Deſire 
« and againit her Will.“ Which Affidavit Her Friends ſaid 
was ſo far from being voluntary, that it was extorted from her 
under Dureſſe ; and was the mere Effect of Fear Force and Com- 


pulſion, or at leaſt of very undue W 
4 LoRD 


— 


Trinity Term 31 Geo. 2. 
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* Lord MANSFIELD perſevered in permitting her Ladyſhip, with- * 


out anſwering any Queſtions, to proceed in exhibiting her Articles ; 
And then aſked the Earl, if He had Security ready.“ 


The Earl firſt, and Sir Richard, afterwards, preſſed that Lady 


Ferrers might anſwer their Queſtions: And Sir Richard dropped an 
Intimation that the Earl's Regard or Diſregard for her would depend 
upon her Anſwers. : 


But Lord Mansfield ſaid He had before told Her, that She need 


not anſwer them: And now he would nt fuer Her, He faid, to 


anſwer them. 


Lord Ferrers went in and out of Court once or twice; But did 


not, at his Time, give the Security of the Peace; Nor did Mr. 


Norton preſs that He fhould give it immediately. 


„ 


F, 0236: 


On Wedneſtlay the 27th of April following, The Earl appeared: 


and gave Security: Himſelf in 50000 J. And each Manucaptor in 


25004. - 


Monday, 13th February 1758 The Earl having broken this 


Recognizance in the Month of Auguſt 1757, by drawing a Pi- 
ſtol upon Lady Perrers, at the Earl of Weſtmoreland's at Mcreworth 


Caſtle in Kent; He was taken up ſome Time after, upon a 
freſh Warrant from Lord Mansfield: And having given Bail on the 


fame 13th Day of February 17 58, before my Ld. Ch. Juſtice, (whilſt 


his Lordſhip was gone out to Dinner,) He preſently afterwards 
came into Court, to appear. And upon the Return of the Ld. 


Ch. Juſtice—= _ 


The Counteſs alſo came into Court; and fivore FRESH Articles of 


the Peace againſt the ſaid Earl, grounded upon the above-mentioned | 
Fact. After which, He (being ſtill preſent) was called upon to give 


Bail to theſe recent Articles of the Peace. 


© He had previouſly given Notice of Two Perſons to be his Bail 
before the Lord Chief Juſtice : With One of which, the Proſecutors 
were not ſatisfied. „„ 


After ſeveral Propoſals; and after ſeveral Hints which came from 


Lord Mansfield, as well as from Mr. Norton, That it was neceſ- 


« ſary for the Earl to give Bail af preſent, and not to pray Time to 


do fo, as the giving it uon was the only Method he could take, 
if he expected to remain at Liberty; It ended in a Compro- 


« miſe to take both theſe Perſons as Bail now, and to give a few 


« Days time for the juſtifying the doubtful One, (a Peruke-Maker,) 
or for finding a better, 


Accordingly 


Trinity Term 31 Geo. 2. 


P. 636, 


Tueſday, 13 


June 1758. 


30 G. 2. c. 8. 


nn. 


Accordingly, He himſelf became bound in 5000 J. Mrs. Shirley 
(his Mother,) in 2500 J. and Mr. John Bennifeld, Peruke-ma- 


Ker, in 2500 J. 


The Earl's Counſel now moved to diſcharge the former Recog- 
nizance : To which the Lady's Counſel afterwards conſented. 


BER Der /. Thomas Dawes. 


N Thurſday laſt, "the 8th of June, Mr. Morton and Mr. Bur- 
rell, on behalf of the Commiſſioners, ſhew'd Cauſe againſt 
making abſolute a Rule of laſt Term, made upon the Commiſſioners 
in and for the County of Sex, for putting in Execution the late 
* Act © for the ſpeedy and effectual Recruiting His Majeſty's Land- 
Forces and Marines,” for them to ſhew Cauſe Why Thomas 


Dawes ſhould not be diſcharged out of the Regiment of F oot com- 


manded by Colonel 7. omas Brudenell. 


They produced a Number of Affidavits; and reſted entirely upon 
the F Qs contained in them: Which fully proved (as they alledged) 
that He was a proper Object of the Act of Parliament; and that the 


Commiſſioners had done Right ; and that He ought not therefore ; 
to be diſcharged from the Condition of a Soldier. 


Mr. Hare vey and Mr. Norton, on Behalf of the Defendant Dawn 


4 {the impreſſed Man,) on the contrary, argued for making the Rule 
abſolute, ce for charging him. 


They urged That this Was «high and uncenttivationat Authority 


lodged in theſe Commiſſioners, and without requiring from them 
any Oath of Duty: And they endeavoured to ſhew, from their Af- 
fidavits, that the Man was not a proper Object of the Commitlioners 


Juriſdiction. They argued therefore that He ought to be diſchar- 
ged ; Eipecally, as the Crown did not at all interpole. N 


Note The Regiment was s gone abroad : But the Man mer 
had firſt 1 from it. 


The Court did not come to any Determination, then; uk took 
Time, in Order to confider the Affidavits on both Sides. 


ni Now, | 


Trinity Term 31 Geo. 2 


— 


* Niles: Lord Max SPIELD delivered the Opinion of the Court; 


in which, He ſaid, they were all agreed: And All of * He 
| aid, had ſeparately read over the Affidavits. 


Then he went minutely through the Affidavits on both Sides; 


and made the proper Remarks upon the different Repreſentations 
of the Caſe. 


The Reſult was, That they clearly thought him 10 be a proper 
3 and that the Commiſſioners had done — 


Whereupon, they DisCHARGED THE RULr. 
| [See the Caſe next 1 this], 


Rex . andrew Keſſa. 


H 18 Point v was exactly amilar to the laſt ; being "oY Caſe of 
a preſſed Man, who applied to be diſcharged out of Captain 
 Temple's Company in Colonel Duroure's Regiment, upon the Foot 
of Injuſtice done to him by the Commiſhoners, to whom He was 


—_— 


15 p. 637. 


\ 


obliged by Force to ſubmit: And the Queſtion turned, in like 


Manner, upon the Man's being a proper Object of the Commi i/fioners 


Juriſdiction, or not; which depended upon the particular Circum- 


ſtances of the Caſe, ſworn to, on both ſides. 


It was argued on the lech of Ss by Mr. Norton and Mr. 


Biſhop for Keſſell, and by Mr. Huſſey for the ee upon 


8 the Fac only. 


No Objection was « made, on Behalf of his s Majetty, or of Colonel 


| Duroure. 


The Court had taken Time, (as i in the former cafe to look into 


the Affidavits. And now] 


Lord MANSFIELD declared the- 3 of Himſelf and bis Bre- 


and that He was, by an undue Exerciſe of the Power truſted to 
them, compelled to ſerve as a Soldier.” 


And therefore They add That he ſhould be forthwith dif- 


charged. (But they would not give C; e aſked for, 
of the Man's Counſel.) 


thren, That upon the Circumſtances appearing in ths Caſe, The 
„ Man was not a proper Object of the Commiſſioners Juriſdiction ; 


2 Note— 


Trinity Term 31 Geo. 2. 


2 , 
Strange 824. 
8. P. 


Note In both theſe Caſes (of Dawes and Keſſel, Naber of ij 
them could have brought a Haheas. Corpus: Neither of them 
was in Cuſtody. Dawes had deſerted, and abſconded : Ke/: 
fell was made a Corporal. Both prayed to be diſcharged from 
the Condition of Soldiers, upon the Ground of the Commil. 
ſio ners having miſbehaved in the Exerciſe of a Parliamentar 
Authority ; (for which Miſbehaviour, they might be liable to 
an Information.) In neither Caſe, did the Counſel object to 


the Propriety of this Method: And the — to the Subject : 
1s manifeſt, 


Rex ver. Davis. 


FT HE Dales having been apprehended opon an Outlaw- 
ry for High-Treaſon in diminiſhing the Coin of this King- 


dom (Te, filing Guineas,) was brought up by Habeas Corpus from 

the Place where He was taken; and afterwards committed to New- 
gate: From whence he was brought up * Rules on Tueſday 6th 

June 17 58. p 


Mr. Norton, for the Crown, immediately prayed 8 wks | 


be aſked © what he had to ſay why TOE Houle not ROS upon N 
(c him. ” . 


"And the Outlawry was then ordered to he: read; 3 And was ac- _ 
cordingly begun to be read. But 


The CourT not 1 had any previous Notice of this, 

nor having even ſeen the Outlawry, Adjourned it to the Saturday = 
then next following (the 1oth ;) and Ordered that Copies of the 
Outlawry ſhould be ſent to them, in the mean Time. 


The Defendant tinged « that he was out of the Realm at the 


„Time of the Outlawry pronounced: And he alſo intimated his = 
: Deſire to have the Aſſiſtance of Counſel. | 


But per Lord MaNnsF1r = hs Court can nt on him Coin. : 
el, till he has pleaded : And then he may have Counſel, upon that 


| Collateral Matter. However, the Cours do. not; reſtrain Counſel 
from adviſing him in private. | 


N. B. The Sheriff of Middleſex was ready with a Jury, in » Caſe - 
he had now Pleaden That he was NoT the ſame Per fon... 


| On 


3 * 
3 


li... * 


Trinity Term 31 Geo. 3 


On the ſaid Sarurday (roth June) the Defendant being brought & P. 
to the Rar, was called upon to hold up his Hand ; and then arraigned 
{by Mr. Athorpe Secondary of the Crown-Office,) upon an Outlawry 
upon an Indictment in London, for High Treaſon in diminiſhing 
the Coin of this Kingdom ; and aſked what he had to fay for him- 1 
ſelf “Why this Court ſhould not proceed to give Judgment ang | 


award Execution againſt him according to Law.“ 


| Note—The. Sheriff of Middleſex was again ready with a Jury, 
| (as before) in caſe he had denied his being the identical Perſon. 


Mr. Whitaker, who was Counſel for the Priſoner prayed that the | = 


Outlawry might be read. Which being done - | 


Mr. Whitaker ſaid, that If the Outlawry is bad, the Defendant, 
or even any Amicus Curie, may aſſign Errors upon it; And the 
Court will either give him Time to apply for a Writ of Error, or 
give him Leave to plead to the Indictment. 


| Now this Outlawry is bad, (He ſaid) upon the Face of it. 


iſt Exception—The ſecond Capias ought to have had 3 or 4 \Y 
Mors between the Teſte and Return: Whereas this has on! | 85 
15 Days. 8 H. 6. c. 10. is expreſs that it ſhall be returnable 
% > Months after, where the Counties are holden from Month to 
45 Month and 4 Months after, where the Counties are holden 
from 6 Weeks to 6 Weeks.” 10 H. 6. c. 6. confirms the for- 
mer Act; and extends it to Indictments removed by Certiarari. 
And for Want of this, the Outlawry is void. LC 


2d Exception. Here is a Diſcontinuance of Proceſs for a whole 

Year: There being a Chaſm of a whole Year, in which it does 

not appear that any Writs were zſſued out; (though the Sheriff's 
Returns to fuch Writs are indeed ſet ou 


zd Exception (To the Exigent.) This Exigent is in London: And 
the Outlawry is returned to be pronounced BY Mr. King, the Coro- 
ner. Whereas the Lord Mayor of Londen is perpetual Coroner in Lon- 
aon: And the Recorder is to pronounce it. Cro. Fac. 531. Garrard 
v. Regem, proves that the Mayor for the Time being is perpetual 
Coroner. 2 Ro. Abr. Title Utlagarie, Fo. 805, 806. prove both 
Poſitions : Pa. 806. That the Mayor is Coroner; and pa. 805. 
per quel, Pl. 1. That the Judgment is given by the Recorder; : 
« and ct by the Coroners.” — * | i" 


- =; Wag SH oy es, EO COAT AA IAC A Donn 7c 1 , : * — 
— — 4 r nou art . ASTT AIST — * — — 
5 wn bs . l 
* = 


4th Ex- 


n 


Trinity Term 31 Geo. 2. 


* P. 640. 


„H. And A. Gi Eſquires. 2 Hales Hi 


2 —— 


* Ath Exception. He is not ſaid to be outlawed, . ſecundum Le- 


gem et Conſuetudinem Regni: Which the Writ requires. 5 
Dalton gives the Return in that Manner. 


th Exception. The Name of Office of the Sheriffs is not fox to 
the Return of the ſecond Exigent : Tis only © the Return of V. 


ift. P. C. 204. is expreſs 
« that it muſt be ſo:” The Sheriff's Name and Office alſo muſt 
1 ſubſcribed to the. Return of the Exigent ; e. g. A. 15 Arni 


cx Vicecomes. 


N. B. The Record appeared to be Arbe. But Mr. Whitaker faid 
it was not ſo in the Return upon the Writ atſelf. 


6th Exception was to the Writ of Procliniation ; Which he al- 
ledged to be faulty, both in it's Tee and in it's Return. This Writ 
is founded upon the Statute of 31 Ez. c. 3. Which gives it in Per- 


ſonal Actions, and directs the particular Manner &c; And to be 


of the s Au Teſte and Return with the Exigent. 4, 5 W. M. 


c. 22. F. 4. extends this Writ of Proclamation to Criminal Caſes, 


as well as Civil; and directs it to be delivered to ene Sheriff, 5 


Months before the Return, 


Now: this Writ of Prodleniniiag 7 is teſted and. returned upon the 
SAME Day. And the return of the Sheriff is only That he 
« cauſed him to be proclaimed according to the Form of the 


« Statute.” But Nen conftat What Statute he means: There is 


none mentioned 1 in the Writ. 


The Return ought to be particular; and to ſpec 2 the pech | 
Proclamations, and to ſhew that they were a Month before the 
unto exactus by Virtue of the Exigent. And fo Dalton ſays. 


2th Exception: The Man was * out of the Kingdom, at the 
time when the RN was pronounced againſt Him. 


This indeed, is an Error i in Fact, and Dy be verified. 


Sth contig. The Huſtings hers it was pronounced) are 


N not ſaid to be holden in and for the City of London. 


Mr. Norton contra, pro Rege, faid He would be Wi the Di- 
rection of the Court, whether to defend it now, or take Time. 


The Coukæ ſeemed to think that Mr. Attorney General 
ſhould have been preſent. 


Trinity Term 31 Geo. 2. 


I. —_— 


—— —- vw ww 


But Mr. Norton ſaid that! Mr. Hirarney had defired to be excuſed. & P. 641. 


Lok D MANSFIELD—Some of the Exceptions ſeem to have Weight: 
And ſome of the Errors alledged are Errors .in Fa&; And it is a 


Matter of Diſcretion in the Attorney General, v0 Whether he will 
66 think proper to confeſs them, or not.“ | 


Mr. Juſt. FosTER—Some of the Exceptions go to ſhew the Out- 
awry. to be a Nullity, and to avoid 1t without « a Writ of Error. 


Which | Lord Max SFIELD agreed to. 


Mr. Toft.  Dexrsox—The Cuſtom of the City of London is a 
Matter of Fact. 


tack Manser pt. Attorney General will ld Whe- 
ter to confeſs the Errors in Fact, and let the Party in, to plead to 


the Indictment; or take the longer Courſe of a Writ of Error : : 
This! 18 a Matter of Prudence. 


Mr. Whitaker prayed that the Priſoner might be ſent to the Priſon 
of this C ourt; and not to "Newgate. 


23 b Cu: Newgate i is as much the Priſm of this Conrt, as the 


King's Bench Priſon is: EveRY Pri Yon in the TOs is the 
Pri fon of this Court. | 


The priſoner was remanded; and Order to 
be brought up again on Fe many, the 13th, 


And Now, as Defendant being brought up accordingly; Mr. 


Attorney General allowed that One or Two of the Exceptions were 
fatal; As for Inſtance the 1ſt and the 6th. 


But an the Act of 31 Elis. c. 3. declares the Outlawry to 
be void, if had otherwiſe than that Act dire&s; Yet he ſaid, He 
was afraid this Making it void could not be done by the Court upon 
Motion; but it muſt be-avoided by Writ of Error, in the legal 6D 


For fo is Plowd. Com. 137. b. and Hob. 166. and 2 Haul. P. 
306. 07. § 127. 


Lord MAxsPIELD— What do Yeu ſay to the Errors in Tac? 


Mr. Attorney Nef there are an 


Vould do it: Becauſe I am ſatisfied it 2 be reverſed upon a Writ 
of Error. As to the 7th. It I was to confeſs it, it would not lg - 
aify ; Becauſe his Lime is elapſed : The Year is expired. 


7 O Os 


y that I can confeſs, I 


— 


F 2 
nn 


Trinity Term 31 Geo. 2. 
5. P. 6 42. *Cur. There is no getting at it, without a Writ of Error. 


Lord MansFitrp—lf the Attorney General has an Authority 
from the Crown, he may confeſs an Error in Fact, which is not 
true: But the Court will not permit the Confeſſing an Error in Law, 
which is not true. 1 


Mr. Juſt. FosTER mentioned a Caſe of one Mr. Stafford, who 
was called © Eſquire;” And he ſaid he was only a Yeoman, and 
not an Eſquire : And the Attorney General came in and confeſſed 

CY fuer 6, 8 | . 
Reports 188. . 

1 The preſent Defendant was remanded in Order to Þ+ 
+ © Purcha- | | | 4 a | "mY 
ing” his Writ purchaſe his Writ of Error. 5 


of Error is | 5 hp | | | 
a technical Term; which does aot here convey any pecuniary Idea, as if he was to pay a Price for it. 


N. B. Per Cur' and Counſel—There are a great many other 
Errors upon this Record. 5 edna C 


Wedneſday, Cheſterton ver/us Middlehurſt. 

14th June 5 e V e 5 . 
pdt ' A Bail-Bond was given in a Court of a County Palatine (Cheſeer,) 
in an Action brought there: Which Bail-Bond being afligned 
by the Sheriff, an Action was brought upon it in % Court, 


The Defendant filed Special Bail, below; and then moved to 
ſtay Proceedings here. And 


The CovxT All held this bringing the Action here, to be an 
unfuir Practice; unleſs there had been ſome Special Circumſtance to 
Warrant it, (as the Defendant's Living out of the Juriſdiction, or 
the like:) Which was not even pretended, in the preſent Caſe. 
Therefore the Court held that the Plaintiff ought to have proceeded 
A Walon, in the * Court below; and accordingly /et gde his Proceedings in 
ABST: Vo ognge | | f | 5 
Bent. Tr. this Court. | RG, . N 
1766. 66.3. 5 
B. R | 


« An Action 5 1 5 3 : I, | 

« uponaBail- & Rex ver}. Florence Henley M. D. 
Bond muſt | 3 | 24, | | 

«© be brought | | CE 2 Dn | | . 
63m the IN Monday 8th of May 1758, The Defendant was brought 
: rages into Court by the Keeper of Newgate, upon a Habeas Cor + 
„ Bail was Pig directed to him, commanding Him * to bring up his Body.“ 
« given,” He appeared (upon the Reading of the Return) to have been com: 


mitte } 


Trinity Term 31 "Geo. 2; 


* mitted by Warrant under the Hand and Scal of the Earl of Holder 
1 One of his Majeſty's Principal Secretaries of State, for High- 
reaſon 1 in ADHERING To, and aiding and correſponding with the 


King's Enemies; and to be detained in his Cuſtody, by Virtue of 
a ſecond Warrant of the like Kind. 


Mr. Attorney General prayed that the Return net be filed. 
Cur. Let it be filed. 


Mr. Attorney General then informed the Court and the Defen- 
dant, ** That there was an Inditment of High-Treaſon found 


P. 643. 


againſt the Defendant:” (Which Indictment was ſo found by 
the Grand Jury, by itſelf ſingly, and brought into Court, ſingly, 


by them on Tugſday laſt.) With which Indictment, the Defendant 


being now charged, And being called upon by the Secondary of 


the Crown- Office to hold up his Hand, The Court Ordered the 
Indictment to be read to him. . g 


But The Covkr, (before it was read to him,) aſked him 
„Whether he deſired Counſel to be aſſigned to him;“ And 


if he did deſire to have Counſel, then * Whom, by Name, | - 


0 He deſired to have — to him.“ 


He named, And accordingly 


The © OURT aſſigned to him, Mr. r. Job * Morton, and the · . B. Mr. A. 
Honourable Mr. 7. bomas Howard,; and Mr. ＋ ohn Peirce for is not One of 


his Attorney. 


His Majeſty's 
Counſel; 


(though He 
The Inditment was then READ verbatim to him, by the expreſs ha a Patent 


Direction of the Court: (Althoug h He had a Cop of it five Days 
ago; agreeable to 7 V. 3. c. 3, for regulating of Trials in Caſes 


of Precedenqy.) 


of Treaſon and Miſpriſion of Treaſon.“) Upon which Indict- 


ment being thus read to him by Mr. Bar, He was immediately 


aſked (by Mr. Athorpe, Secondary of the Crown- Office,)“ Whe⸗- 
e ther he was guilty or not guilty of the High- Treaſon therein 7 


<6 charged 9 85 him. To which he pleaded | 
Nor GuiLTy. 


The Nene after he hind pleaded Not aby, intimated 


to the Court That he had received hard and ſevere Ble during 
9 his Confinement. 


Mr. 1 General ablolvteiy — his having received 
any ſevere Treatment at all; and aſſured him that he would be 
treated with all poſſible Humanity, ſo far as was conſiſtent with his 

being ſafely ſecured from Eſcaping. 


Then. 


- LE 


Trinity Term 31 Geo. 2. 


£ - 2 


— — 


* P. 644. 


—— 


* Then a Day was fixed for his Trial; viz. Monday 12th June 


1758. 


Which being ſettled, without any ſort of Objection on my Part, 
the Defendant was 


REMANDED (to Newgate.) 


On which Monday 12th ks 1758, at the Trial, The Defendant's 


Counſel took Exception to the Reading of two Papers—(N®. 1, 2.) 


being the rough Draughts of Letters written by himſelf, and found 
in a Bureau where he kept his Linen.and Papers; and which were 


only introductory Evidence; not any Part of the Overt- Acts, which 
were to ſupport the Species of the Treaſon charged upon him. It 


was objected to them, that they were not ſufficiently proved to be 
Found in his Cuſtody; nor ſufficiently proved to be his Hand. Mriting: 


For mere Compariſon of Hands is not ſufficient to ſupport their being 
read againſt the Defendant. 


The Coane for this, Crown anſwered, That, the Papers being 


found in his Cuftody, and his Hand having been ſufficiently proved by 


Perſons who had { ſeen him write, it was ſufficient to intitle the Crown 


to read them; though the Jury are to judge of them. And they 


mentioned Layer s Caſe; and Lord Preſtor's Cale, and Francias 


Caſe; and Szdney's Cafe; and Buchanan's Caſe in the North, in 
1746; andCrofby's Caſe, Skinner 578, 579. and 1.Ld*Raym. 39. S. C. 
Rex v. Croſby alias Philips: Where Compariſon of Hands was al- 

lowed to be good Evidence, if the Papers are found in the Cuſtody _ 
of the Perſon himſelf. Sir John Wedderburn's Caſe. Sir Cholmeley | 


: Dering's Cate—tor Murder; (7. e. Rex v. Thornbull. "5 


The CourT unanimouſly . the Objection. 7 heſe 


Papers were found in his Cuſtody; and they have been ſufficiently : 


proved by Perſons who have 2 Ain Write, to intitle the 
Crown to read them. 


Then the Evidence for the Crown being opened, and given; 
(which conſiſted chiefly of Letters to and from the Priſoner;) and 


being alledged to be a Proof of Overt-Acts of 7409 different Sorts of 


Treaſon, viz. Of compaſſing and imagining the Death of the King, 5 
and allo of adbering to the King s Enemies; 


Mir. Solicitor General declined Summing up ah Helens, chooſ- 
wg to reſerve himſelf for the Reply. 


Which the Covkr held to be within Rule, if He ſo thought 
Proper. 5 | EE 
: — es MM: 


I rinity Term 31 Geo. 2. 


*$o the Counſel for the Crown reſted it here. 


Then the Counſel for the Priſoner (Mr. Morton and Mr. Howard) 
began upon his Defence. They declined giving any Evidence on 


the Part of their Client : But they inſiſted upon theſe two Topics, 
in his Defence; viz. 


1ſt. That uo One act was proved upon him 1 in Middle eſex ; where 
the Indictment 18 laid. 


| 2dly. That the Roidence, if it | had been brought Home to the 
Defendant ſo as to affect him, yet would by no means have amounted 


to a Proof of any Overt-Acts of either of the two before named 
Our of Treaſon. 


For they were only Letters of Corrutandenice And if a Corre- 
ſpondence of this Nature, either within or out of the Realm, had 
been Treaſon in general and in all the King's Subjects, within 2 
Edu. z. it would never have been particularly enacted to be Capital 


Pp: 
in a SOLDIER, by the Mutiny Accs of 3, 9 c. 16. F. 35. Fo. 
266. . 2. c. 6. ST Ib» 


— Mt A 


* P. 045. 


N. B. The "Loa mnkes it Treaſon, to 30 it either * upon 


« Land, out of England, or at Sea: 


«c 


The latter makes it Ca- 


inflict, to do it“ upon Land wit h1n « OR out of Great Britain, 
r * the Sea." 


Mr. Vokkx, His Maj jeſty 8 Solicitor General, then . to 
reply: In doing which, He made only ſome General Obſervations 
upon the Evidence that had been given on the Part of the Crown, 


pital, or ſuch other Puniſhment as a Court Martial ſhall 


but did not ſum it up particularly, (as the Priſoner had given no 
Evidence at all ;) but confined himſelf to what the Defendant's Coun- 


= ſe] had urged 1 in his Favour, in Point of Law and Reaſon. 


upon. 


He anſwered thus, to the ning which they had infited 


1. That the «th Letter given in Evidence boars Date from 


« Twrckenham”, which rs in Middleſex. 
Anſwer to the Objection. | 


2dly. That the Correſpondence proved was, in Point of Fax an 


Evidence of an Overt- Att, of EACH of the before mentioned Species 
of Treaſon. 


7. Firſt 


Which, alone, is a full 


8 
— 


3: does. 


— 


Trinity Term 31 Geo. 2. 


P. 646, *Firſt—Of Compaſſing and imagining the Death of the King. To 


prove which, he cited 1 H. H. P. C. 167. Cardinal Pools Caſe 3 Inf. 
14. S. C. And fo Ld, Ch. J. Holt alto held, in Gregg's Caſe; 
(which He cited from a Manuſcript Report of Judge Tracy's:) And 
Baron Smyth and Mr. Juſt. Dormer ſeemed to agree to it. And in 
Ld. Preſton's Caſe, alſo, Ld. Ch. J. Holt fo held. | 


Secondly—It is alſo an Overt-A& of adbering to the King's 


Enemies. In Gregg's Caſe—, It was agreed by all the Judges, 


That ſuch Letters, though intercepted before they arrived, 


„ were ſo.” 


Lord MansFiEL.D—We have ſeen three Reports of Gregg's 
| Caſe; viz. One, by Ld. Ch. Baron Dodd; another, by Mr. 
Juſt. Price; and this, by Mr. Juſt. Tracy: And they all three 
agree That ſuch Letters, though intercepted, were Overt-Acts 
of each Species of Treaſon before mentioned; And that A 
*« the Judges agreed in this.” 5 


Mr. Solicitor General And as to the Statutes of Queen Ann 


and the preſent King, The Statutes of 7 Ann. c. 4. and the late 


Mutiny Act of 30 G. 2. c. 6. go further than the Act of 25 Ed. 
Lord MAxs FIELD ſummed up the Evidence. 


As to the LAW Levying War is an Overt- Ad of Compaſſing the 


Death of the King: An Overt- Act of the Intention of levying War, 
or of bringing War upon the Kingdom, is ſettled to be an Overt- 
Act of Com paſſing the King's Death. Soliciting a foreign Prince, 

eden in Amity with this Crown, to invade the Realm, zs ſuch an 
Odert- Act: And fo was Cardinal Pools Caſe. And One of theſe 


Letters is ſuch a Solicitation of a foreign Prince, to invade the 
— 8 . e e 


Letters of Advice and Correſpondence, and Intelligence to the 


Enemy, to enable them to annoy us or defend themſelves, written 


and ſent, in order 70 be delivered to the Enemy, are, though inter- 


cepted, Overt-Acts of both theſe Species of Treaſon that have been 


mentioned. And this was determined by all the Judges of Eng- 


land, in Gregg's Caſe: Where the Indictment (which I have ſeen) 


is much like the preſent Indictment. The only Doubt, there, aroſe 


from the Letters of Intelligence being intercepted and never de- 


Ivered : But They held “ that That Circumſtance did not alter the 
ale. 85 | 


2 5 | As 


Trinity Term 31 Geo. 2. 


*As to the FACT, in the preſent Caſe—The Jury are to con- 
fider whether they were written by the Priſoner at the Bar, in Or- 
Ar to be delivered to the Enemy, and with Intent to convey to the 
Enemy ſuch Intelligence as might ſerve and aſſiſt them in car- 
rying on War againſt this Crown, or in avoiding the Deſtinations 


| Cf our Enterprizes and Armaments againſt them. 


Then His Lordſhip went through the Evidence particularly: 
And having finiſhed his Summing it up, He propoſed to the Coun- 


* P. 647: 


ſel, and they agreed to it on both Sides, That the Jury ſhould 


* take the Letters out with them.” 


As to the Locality of the Facts He ſaid, It is certain that ſome 


One Overt-Act mult be proved IN the County where the Indictment 


is laid: Indeed if any One be fo proved in Zbat County, it will let 


. 


in the Proof of others in other Counties. 


is fete Lan 
in Middleſex. _ 78 | N Hg 


The Jury went out, alittle after eight, taking the Letters Ge 


with them ; And ſoon ſent to defire Leave to have Candles ; 


which the Officer who brought in their Meſſage, ſaid he was 


(worn * not to let them have; unleſs it ſhould be ſo Ordered. = 


Lord MansF1ELD aſked the Counſel, if either Side objected 


| to it. | 
And the Counſel on bath Sides agreeing to 1 


Leave was given accordingly: And they had them. | 


In half an Hour, the Jury returned, ad bron ght in their Ver- 


- dic; GvILTY.”. 


Lord MANSFIELD obſerved, as to the two Acts of Parliament of 


7 Ann. c. 4. and 30 C. 2. c. 6.— That they carried the Matter fur- 


her than the Law extended to before: And, beſides that, they were 
Both of them declaratory, as well as enacting; which was calculated 


on purpoſe to avoid the very Objection that has been now taken: 
(JV. ante, 645.) RL Me. _ 5 


4 to bring him up again on Wedneſday.” 


The Defendant was remanded to Newgate; and a Rule made 


And 


e : p W — 5 
C N 2 4 4 — Abe 4 
rr. n 2 2 9. E 2s — 
* 


—v— 


Trinity Il erm 31 Geo. 2. 


* P. 648. 


5 


* And the Priſoner being accordingly brought to the Bar, on 


this Day about 4 O'Clock in the Afternoon, by the Keeper of 
Newgate,— 


Mr. Attorney General prayed the Judgment of the Court upon 


him. 


Mr. Athorpe, Secondary of the Crown Office, called upon Him to 
hold up his Hand; and reminded him, That he had been indicted 
« of High Treaſon, and thereto had pleaded Not guilty; and for his 


 * Trial had put himſelf upon God and the Country, which Country 


« had found him Guilty ;” and then aſked him * If he had any 
9 Weng to ſay for himſelf, why the Court ſhould not atoll 


give Judgment. againſt him 1 to Law.” 


The Priſoner thereupon took out a written Paper; and rather 


read, than ſpoke it. It conſiſted partly of an Apology, and partly 


of a Sort of Defence againſt the Charge; together with tome . 


tions to the Proof of it upon him. 


The Subflaice of it was —That the Correſpondence wi which 


He had been charged, as treaſonable and giving Intelligence to an 


Enemy of his Liege Sovereign, was nothing more than writing Let- 


ters to his own brother, who was ſo far from being an Enemy, that : 


he was in the Service of the King's good Brother and f Faithful Ally, as 4 


His Majeſty Himſelf had tiled the King of Spain, in His Speech 
to his Parliament; and that theſe Letters contained only Coffee-houſe 
News and idle Specul. tions; but gave no ſuch Intelligence as could 


be vſeful or even unknown to an Enemy; nor did betray any of 
the ec; ets of this Government to their Enemies. 


pretend to i any Thing of his Hand- eng For that the other 
- | | — | | three _—_ 


That he had no Maliznity | in his Heart, againſt the King or His ; 


Government ; nor had ever been guilty of any improper Behaviour ; ; 


But always. conducted himſelf with Decency and Duty towards his 


King and Country: For the Truth of which, he Sppoales to his 


Char acter and Converſation. : 


"KJ as to the Papers hich: were ſeiſed by the Meſſenger, at the 


Ilouſe where he lodged—They might juſt as well be the Voman's 


of the Houſe, as His For Both of them had Acceſs to the Bureau, 
in Which the Meſſenger found them. | 


That the Statute of 7 W. E 1k 2& 4. directs that there all 
he two Witneſſes to each Orert- 0 of the ſame Treaſon. Whereas 
his Hand-writing had been proved only by One Witneſs, who could 


4 As — — — — — — * 
23 made 


Trinity Term 51 oe 2. 


* three knew little or nothing of his Hand, and could ſcarcely be ald * P. 649. 
even to have ever ſeen him write. 


—_—_— 


| [Note. The Act directs «< That eit her both the Witneſſes muſt 
be to the ſame Overt-Act, ox One of them to One, and 


« the Other of them to another Overt-Act of the ſame 
FT reaſon. 2 8 


And there was no Witneſs at all, he ſaid, to prove any Act of 


L Treafon committed by him in the County of Middle eſex, where the 
| Indictment lays the Offence to have been done. 


He alledged, that this Caſe of his was the firſt Inflance, ſince the 
Statute of Edw. 3. where Giving Intelligence has been holden to be 
High-Treaſon. And he ſaid, that as he had not had four Days 
between his Trial and his Sentence, (as was uſual,) his Counſel 


had not had ſufficient Time to e themſelves in Arreſt of 
Judgment. 


Therefore upon the wha, he prayed that the Court would ei- 
ther be ſo kind to him as to reſpite his Sentence; or, if that 


might not be obtained, that they would be graciouſly pleaſed to 
| recommend him to His Majeſty. s Mercy. | 


He was then alben «x he had any Point of Law to move in 
Arreſt of Judgment.” 


To which His Anſwer was, 4 That he had not.“ 


Lord ManerizLy then oblerved, that the Priſoner had been 
convicted upon a very full Trial, and upon very cogent Proof; 


and that he appeared upon the Evidence to have committed many 
5 Overt-Acts of Treaſon. 


He took Notice, that the Priſoner had even en ſolicited this Em ploy- 
ment, from Inclination ; as well as under-taken for Hire, to act as 
a Spy againſt his own native Country, and to reveal the Secrets of 
the King and Government to the open Enemies of Both; and to 
give them Information and Intelligence of the Enterpriſes and De- 
ſigns of this Kingdom againſt them; and all this, with Intent and 


in Ot der to aid and aſſiſt them 1 in defending themſelves againſt his 
King and Country. 


He . that the Enemy had manifeſtly ſhewn * that they 

( themſelves looked upon this Correſpondence to be an Aid and Aſ- 

l ſiſtance to them; by their giving him a Stipend, and paying 
him a ſtipulated Monthly Price, as the Purchaſe and Reward of it, 


under a Penalty of his forfeiting 20 s. for every Omiſſion of a 
Weekly Letter from him. — 


Trinity Term 31 Geo. 2. 


— 


* —— 


. 650% He alſo obſerved, that the Priſoner appeared to have procured 
his Information of the State of our Navy and Army and Finances, 
and the other Matters contained in his Papers and Memorandum; 
ſeized in his Bureau, with that very View and Intention of com- 
municating them to the Enemy: And by his Letter of the 22d of 
Jllly laſt, he had even adviſed and invited the Enemy TO INVADE 
his Native Country; and to bring War and Deſtruction into the 
Heart of it. The Guilt of this Offence ariſes from the Nature of 
the Correſpondence, which is calculated to betray the Secrets of his 
King and Country to the Enemy, as a SPY ; a Treaſon of a very 
dangerous kind, and which gives an Enemy much more Aid and 
Aſſiſtance, than a Perſon publicly and profeſſedly declaring himſelf 
an open Enemy to his own Country could give them. 


He laid it down as a Point which was never doubted, That 
this Offence, of SENDING INTELLIGENCE to the Enemy, of the 
« Deſtinations and Deſigns of this Kingdom and Government, in 
« Order to aſſiſt them in their Operations againſt Us or in their 
«© Defence of themſelves, is High-Treaſon ; even ALT Hou d ſuch 
& 4 Corretpondence ſhould be intercepted, without ever coming to 
© the Enemy s Hands. And ſo was the Reſolution of All the 
— Judges, in Gregg's „„ 


And as to the Witneſſes to the Priſoner 8 Hen Mn There 
are Four of them that have ſeen him write, and ſwear to his Hand, 
of their own Knowledge : And theſe four Witneſſes are not contra- 
dicted by any Evidence on his Part; but, on the contrary, are con- 

firmed by a Variety of Circumſtances, 


As to the Point of Loca/ity—He lid that 1F there had been no 
Evidence at all, of that particular Letter which bears Date at Twick- 
enham (which is in Middleſex,) Yet nevertheleſs the Preſumption 
was ſtrong and ſtood uncontradicted too, © That they were written 

«© 77 Ages where the Priſoner reſided, and where his Papers 
«« were ſeized. 


As to Mere tHe told the Priſoner, that hat was in the KING's 
Breaſt; but was no Part of heir Province: And therefore his Ap- 
plication on that Head, muſt be elſewhere. 5 


The 3 CIE Juſtice (it bing a Caſe of High- Treaſon) pro- 


nounced the Sentence. 


Mr. Attorney General then 3 that the Court would appoint 
a Day for the Execution. 


Lord MAansF1ELD deſired him to name a Day. | 


Trinity Term 31 Geo. 2. 


E 


28 


* Mr. 1 the Defendant 8 Solicitor, ſaid he 99801 it would 
not be an early Day. 


Mr. A'torney General ſaid, He was willing to give as long a Day 
28 — be proper. 


r. Juſt. FosTER mentioned, that Dr. Cameron had 3 Weeks. 
[N. B. Mr. Charles Radcliffe had only a Fortnight.] 
Mr. Peirce defired that this might be a Month, 


The Coukr and Mr. Attorney General very readily agreed 


F. 651. 


to a Month. Accordingly, it was Ordered to be upon . 


the 12th of Fu). 


The Priſoner was remanded to Newgate ; and bowed reſpect- 
fully to the Court, and courteouſly to the Bar and Audience, 


ON T etiring. — 


Note. 
On the laſt Day of a Term 


VIS. 


For * Non-payment of Cor; ; and 
Againſt a Sheriff, for not returning a Writ. 


This was alledged by Mr. Clayton, and conceded 6 the Court, 
o be the Practice. N 


Note alſo 


The Rule! is, That Counſel may move, on the laſt Day of Term, 
To guaſh an INDICTMENT ; but 
Not to quath an Order. 


The Court was not up, till near Midnight, 


* 


The End of Trinity Term 1758. 31 Geo. 2. 


An Attachment may be moved for, in the two Caſes following, 


„ This for- 


mer Caſe was 
confirmed by 
the Court, 
expreſsly and 
particularly. 
on a Motion 


of Mr. Wid- 
more's the laſt 


day of Mi- 
chaelmas 
Ten 1770. 
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The Principal Matters 


Contained in this VOLUME. 


Account dated. See Debt, 2 Plane 
* 8 10 Bxtinguiſment of the Original Debt. 22 9. 


. Action. 
Of Trover. See Title Heber 


Of Treſpaſs. See Treſpaſs. 
Of Ejectment. See Ejebiment. 


Of Debt upon an Award itſelf differs much from an Action of 


Debt upon the Arbitration-Band. 280 to 282. See Arbitration. 


5 On the Caſe, on 12 G. I. c. 29. . I, 2. Page 332. See Declaration 


on Bail Bond. 


On Indebitatus Aumpft.. 37 5. YI. Declaration. 
On a Note. 375. vee Declaration. 


On a Bazl-Bond given in a County Palatine, on an Aion brought 


there, muſt be brought in that Court below, and not here, unleſs 


there be ſpecial Circumſtances to warrant it: Proceedings were 
therefore ſtayed, in the Action here. 642. 


By Huſband and Wife /Pariſb-Poor, } againſt a Tuſtice of Peace, 


for committing the WiFE (as well as the Huſband) to the Houſe 
of Correction, for returning to the Pariſh from whence they had 


» been 


— 2 — — 
. 2 
> \ 
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2 ene Whats 
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been legally removed, without bringing a Certificate. Page 596 
to 603. See Pariſb-Poor. 


Ad quod damnum 


Is the only legal Authority for altering a Road. 46 5. 
Incloling a Road, Ibid. 4 
Repairing the new Road. Ibid. See Highway. 


Alienation of Land 


Could not be made, according to the ancient feudal Law, without 

the Lord's Concurrence: And the Form of Conveyance was by 
Fesffment, publicly, notoriouſly and ſolemnly made. 107. 
The Statute of Quia Emptores Terrarum (18. E. 1.) took away 
Sub-Infeudations; and gave free Liberty of Alienation to the 
\ Tenants of Subjects, and to thoſe who held of the King as of an 
Honour or Manor : And other Statutes extended the Tower of 
Alienation, to the King Tenants in Capite. 108. 


Amb aſadour' 8 Domeſtic Se ervant 


Muſt be Bond F 1. ſo, in ke to be privileged under 7. Ann. c. 
12. Whereas this was a Laud-waiter at the Cuſtom-houſe. 401. 


Amendment 


Shall not be made, after the Court can not help ſeeing chat the Matter 
is upon Record ; (as giving Leave “to withdraw a Demurrer and 
plead to Iſſue, after other Iſſues joined in the ſame Cauſe have 

been actually tried, and Verdicts found, with contingent Dama- 

ges; ) For the Whole mult be Suppoſed to be full 7 2 Paper. 322, 


| Amotion. der Diefounchiloment. 
8 Appꝛentice. SEC Trade, | 


- Apprenticeſhip 


| Where not t previouſly neceflary to an vNacting Partnerſhip i in Trade. 

Page 5, to 10. See Trade and Trader. 

Exerciſing a Trade without having ſerved One. See Statater * 
Eliz. C4 $31. and Indictment. 3 


3 Arbitration, 


AIABLE of the Principal Matters. 


Arbitration, Arbitratoꝛs 


Awards are now confidered with greater Latitude and If Strietnefs 
than formerly : And 'tis right that they ſhould be conflrued 
liberally and favourably, and not ſcanned with critical Niccty. 

Page 277. 278. 85 ; 

Yet they muſt be certain and final; that is, certain to a comms 
Intent, and conſiſtent with probable Prefumption, and ſufficiently, 

in effect, mutual and final. Ibid. erg 

In an Action of Debt brought apon the Award i7/2/5, the Plaintiff 
needs ſhew forth Nothing Mort than is neceſſary to ſupport his 
Claim and intitle him to the Thing demanded : / elſe muſt 
come on the Defendant's Part. But it is quite otherwiſe, if the 
Plaintiff brings his Action of Debt on the Arbitration-Box p: 

1 that Caſe, He mult ſet forth the whole. Award. 280. 281. 


Afliſe of Nover DissE18N 


Was introduced (probably from the Uſage of Normandy,) in or 
before the Reign of Hen. 2. and was conſidered as a Benefit and 
JJJJV%%%(d ob Le 

Both the Legiſlature and the Courts of Law extended this Remedy, 
for the ſake of the true Owner, to every Treſpaſs or Injury done 
to his Real Property; if, by bringing his Aſſiſe, He thought fit 

to admit himſelf diſſeiſed. 110. . 
The Reports of Aſſiſe can only relate to Caſes where the true Owner 
admits himſelf to be diſſeiſed. Lid. „ 
Againſt whom this Remedy lay. Ibid. 


| Aſſurance. See 7/urance, Policy 


1 Attachment 
Granted againſt the Plaintiff's Attorney, for putting the Name of an 
Attorney of this Court to the Proceſs, w077hout his Authority. 20 


What Sort of Attachment may be moved for, on the laſt Day of a 
Term. 651. See Practice. - 8 15 


Attaint 
The Writ of Attaint is now a mere Sound, in every Caſe : And, 
in many, it does not pretend to be a Remedy. 393. See New Trial, 
Practice. 5 


Attozney 


A TABLE of the Principal Matters. 


Attozney, 


An Attorney's Name put to Proceſs, without his Authority. 20 See 
Attachment. 
An Attorney of this Count having, by mere Collufon and with Intent 
to ſecure the Buſineſs ariſing from the Priſoners, taken one of the 
Turnkeys of the King's Bench Priſon for his Article-Clerꝶ, the 
Articles were cancelled in Court, by Order of the Court, and 
ordered to be kept there. Page 291. 


Aw ard, See Arbitration 1 


Bail 


"OR a Bankrupt who obtains his Certificate pending the Action, 


ſhall be diſcharged, if the Certificate is obtained before they are ; 


" fixed But if not till er the Bail are fixed, then they remain 
liable. 244. 245. 
Aſiduvit of the Debt being upwards of 100. (in a 0 r Con 
and the Sum ſworn to to be marked on the Back of the Writ 
or Proceſs. See Statute 12. G. I. c. 29. 5. 1. 2. and Declaration 
an Bail- Bond 
For a Soldier —How they may ſurrender him, in their own. 
: Diſcharge, 339. 340. See Soldier, Habeas Corpus. 
Shall have Time to ſurrender their Principal, after a Writ of Error 
brought by him; but upon d ferent Terms, according to the 
diiferent Circumſtances. 340. 

. If the Bail apply within Time allowed * ſurrendering the 
Frincipal, the Terms are“ That they pay the Money, ox 
« ſurrender the Principal, within 4 Days after the Writ of 
« Error ſhall be affirmed.“ IId. 

But if they do rt apply within that Time, then they ſhall 
have only the 4 Days to pay the Money; but no Alternative 
of ſurrendering the Principal. Jbid. 


kS 


3 the Allow:nce of the Writ of Error, that ig fe 2 = 


Su perjedeas: The Notice of it's being allowed, is only to 
bring the other Party into Contempt, in Caſe He ſhould pro- 
ted jubjequently to juch Notice. Ibid. 
An Eæxaueretur was ordered to be entered (upon the Bail's ſurrendering 
the Principal ;) But, by the Omiſſion of the Officer, was not 
| aflually entered. The Plaintiff knew of the Surrender: His 
Attorney did not; but ſued Scare faciases — the Bail, into 


London, — 
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London, where the Original Cauſe of Gion was: Theſe Scire | 


faciaſes were holden i rregular : 
1ſt. Becauſe the Plaintiff Himſelf was apprized of the Surrender. 
409. 


2dly. Becauſe they were not ſued into Midale e, Where the 
Ae remained, after the Surrender. id. 


Bank⸗ Notes 


A Bank Note payable to W. n Finney or Bearer, on Demand, was 
ſent into the Country by the General Poſt. The Mail Was 
robbed, and this Note taken out. This Note (for {21: 10: 0. 
only) being ſo folen, was paid to an Inn-keeper, for a full and 
valuable Confideration, and in the uſual Courſe and Way of his 
Bujmeſs, and without any Notice or Knowledge of this Robbery or 
of it's being taken out of the Mail. Payment was ſtopt at the 
Bank. The Note was brought thither, for Payment. The 
Caſhier refuſed to pay it, or to redeliver it. Trover was brought 
by the Inn-keeper: who had ta againſt the Coſtner. 453. 
to 460. 
Iſt. Bank-Notes are 9 and are to be conſidered as A; 
or Caſh; not as Securities or Documents for Debts. 457. 


45 
2dly. * "They paſs * Devih, as 6 Money © or C aſh. | Thid. 
3dly. Neither They, nor Money, can be purſued and recovered, 
after they have fairly and bond fiae paſſed in Currency; even 
though ſtolen. 488. 
4thly. But before They or che Money have paſſed i in Currency, 
an Action will he, for Either. Ibid, And ſo it will, againſt 
the Finder of Money or of Bank-Notes 3 before Ss 
away in Currency. Ibid. 
5thly. Bank-Notes are not like Lottery T ickets : Which are 
identical and ſpecific, and whereof mere Delivery may make 
no Change of Property. 459. 
Gthly. It is neceſſary, for the Purpoſes of Commerce, that their 
Payment ſhould be ęſtabliſbed and ſecured. Ibid. 
7thly. But it may be reaſonable to ffoy Payment, till Inquiry 
| whether the Bearer came fairly by it, and. for a god aid 
valuable Confia»rat. 91. Ibid. 


Bankrupt: 
The Property 2 Bankrupt's Goods is, AFTER Aſignment, in 


the Aſſignee, from the Time of the Act of Bankruptcy, by 
Relation. 3 1. 32. v. ira. 440. & 817 to 820. 


3 And 


. —„— 
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Afid the Aſſignee may maintain Trover againſt the Sheriff who 794 
them in Execution after the Act of Bankruptcy, and before the 
Aſſignment, but sELLs them AFTER 7he Aſſignment : For the 
SELLING was Certainly unlawful, whatever the Taking might be. 
Page 31. 32. 33. And See Title * Trover.” 

Bail for a Bankrupt, who obtains his Cer: ficate pending the Action. 
ſhall be diſcharged, if the Certificate is prior to their being 

' FIXED : Otherwiſe they remain liable. 244. 245. 

But the Bankrupt Himſelf, though diſcharged of the Original Debt, 
is yet LIABLE to the Judgment in an Action againſt Him upon 

the Bail Bond: For this is a new and diſtin} Cauſe of Action. 

430. 

By 41. J. 1. C. 19. y+ 2. A Trader who, being atreſia for Debt, 
| ſhall after ſuch Arreſt /ze in Priſon for two Months, upon that ar 
any other Arreſt or Detention in Priſon for Debt; Or, being 
arreſted for 100/. or more, ſhall ęſcape out of Priſon; ſor 
procure his Enlargement by putting in common or hired Bail, 
repealed by 10. Ann. c. 15. F. I.] ſhall be accounted a Bank- 
rupt, to all Intents and e And in the ſaid Caſes of 

Arreſt or Lying in Priſon for ſuch Debt or Debts, [or getting 

forth by common or hired Bail, | 7rom the TiME * hrs or hen 

ſaid FIRST Arreſt. 
Iſt. All the Bonkruptcy- Afts muſt be con ſfrued according to er 
real Intention, and o as to anſwer the Ends of public Benent. 
439. 440. 
2d. ESCAPE means a 3 contrar y to the Sheriff” 5 0 oN- 
ſent; not where, by Permion of the Sheriff, He is carried 
through another County, and calls upon his Attorney in that 
other County, on his Road to a judge's Chamber upon a 
Habeas Corpus: This ſhall not make Hip a Bankrupt and a 
Criminal. Lid. 


3 Where SUFFICIENT Bail is fairly put in, and the Defen- : 


dant afterwards at a future Day ſurrendered, the Bankruptcy 


| ſhall et relate to the Time of the firſt Arreſt; but only to the 
Time of the Surrender. Ibid. For the Bankruptcy * com- 
mences only from ACTUAL Lying i in Priſon. Ibid. & v. ſupra. 

31. infra, 817 to 820. 

4th. But when Bail 1s put in, merely with Rent fo furrender 

immediately; and they do ſo, eo 71 ele and the Defendant is 
inſtantly ccmmitted Cuſtod. Mar'. ; This is only Form, and 
(in Effect) no Bail at all, but a Continu ation of the ſame Im- 
priſonment: And therefore the Bankru uptcy {hall here relate 79 
the FIRST Arreſt, Ibid. 

A Cenveyamce made by a Trader, of his wHoLE Subſtance, to a par- 
ticular Creditor, was, under all the C:rcumſiances of it, adjudged 
to be fraudulent and an Act of Bankruptcy ; although it was 

made by way of SCCUTILY, and for a valuable Conſideration, and 

| 4 e | executed- 
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executed (but without Delivery of Poſſeſſion) three Weeks bofore 

any other Act of Bankruptcy. The principal Circumſtances 
were, That the Trader continued in Poſſeſſion, and viſibly acted as 
Owner ; That the Reſt of the Trader's Creditors were impoſed 
upon by falſe Appearances ; That the Agents of this particular 
Creditor told the Reſt of the Creditors, © That the Trader had 
mortaged his Leaſeholds,” but concealed his having aſſigned any 
thing elſe; That both the particular Creditor and his Agents 
appeared clearly to be aware <* that Poſſeſſion wwas neceſſary ;” but 
had contrived and originally intended © That there ſhould be a 
«© Delivery of Poſſeſſion, as ſoon as the Trader ſhould determine 
to become Bankrupt; but not ſooner;” in order to evade the 
Clauſe in 21. 7. 1. c. 19. F. 2. In other reſpects, this Conveyance 


was fair and honeſt; being intended to ſecure one De Mattos, 


in London, from being a ſufferer by the Country Trader's Over- 


drawing upon him; De Mattos having agreed to permit Slader, 
the Country Trader, to draw upon him in London, and to 


advance as far as 300 l. for Slader, Reſolved _ 1 
1ſt. That this Conveyance was fraudulent, and an Act of Bank- 


ruptcy within the 1 J. 1. c. 15. F. 2. Page 467 to 485. v. 
infra 829 to 833. 15 Rs 


2d. All the Bankrupt-AFs are to be taken 7ogether, as One Syſtem 


of 7 aw: And they are to be conſtrued favourably for Credi- 
tors, and to ſuppreſs Fraud. 474 y 
2d. Indemnity was a good and valuable Conſideration : And this 


Deed was a fair Tranſaction, as between the Parties. 474. 


v. infra 830. 


4th. But, many Tranſactions, fair as between the Parties, may 
yet be /raudulent as to third Perſons, by reaſon of Deceit upon 


or Injury to bem. 474. v. infa 830. . i 
5th. This was one of thoſe Caſes: The Creditors were deceived 


by falſe Appearances connected with a ſecret Confidence. 47 5. 


Ihe End and the Means were Both unlawful. Vid. 
6th. The End was unlawful, For V 
1ſt. The Preference aimed at, was fraudulent and unlawful. 

Thid.. . „ 

_ 2dly. Preference of a favourite Creditor, by an Aſſignment of 

All, after making and juſt before executing a Determination 


to break, even if accompanied with a formal Delivery of 


Peſſefſim, is a Fraud upon the whole Bankrupt-Law ; and 


would defeat the two main Objects of it, viz. the Manage- 
ment of the Bankrupt's Eſtate, and an equal Diſtribution of it 
amongſt all bis Creditors who have truſted to his general Cre- 
. To 
3dly. In like manner, a Conveyance calculated to prſipone a par- 
ticular Creditor is an Act of Bankruptcy. 477. 
4thly. Priority ſhall not be gained by ſecret Liens, Ibid. 3 
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cthly. Therefore Conveyances of perſonal Chattles, by way of 
Security, where PossEsS10N 75 {ft with the Bankrupt, {hall 
not give any Priority. Page 477. 

6thly. But Conveyances of Lond, are different: For Land is 
. holden, 4w7hout Perception of Profits, Ly the TITLE, bid. 
and 484. 

-thly. There is alſo a great Difference between Conveyances 
of All, and of a Part only. The Latter may be public fair 
and honeft : But the former muſt either be fraudulent kept 
| ſecret, or produce an immediate Bankruptcy. 478. v. in- 
fra 830. | 

7th. The Means likewiſe were unlawful, as well as the End: 
namely, the falſe Credit given to the Bankrupt, by leaving him 
in Poſſeſſion, and acting as Owner; and the fecret Truſt © to 

« deliver the Poſſe//ton, 7 as to avoid the Clauſe | in At. i. c. 

19. 482. 483. | 

8th. No Deed, made by a Trader, can be frandulent | in a Court 

V Equity, which i is not fraudulent at Law and an A of Bank- 

"Ee: 479. 481. 

th. Every equivccal P 400 may be explained bs Circumſtances : 
None, more than Deeds; for hardly any Deed is s fraudulent, 
upon the mere Face of it. 484. 


Baron and Feme. 


A Huſband and Wife are conſidered as one, in matters «of Evidence; 3 
and cannot be Witneſſes the one for the other. The Huſband can 
not be Vinos for his Wite, in a veſtion concerning Her 

ſeparate Eſftate. 424. 
The WIII of a Feme Covert made under an A greement with her 
_ Huſband previous to Marriage, giving her Power to make a Will, 
muſt be PROVED in the Spiritual Court; though it operates as 2 
Appointment. And Legactes appointed under it, ſhall Japſe. 
it has been ſettled in Chancery. But the Spiritual Court « can 
not treat it as a Will, by granting 2 ict Probate of it. 32. How- 
ever, they may grant Admini;raticn, with ſuch Appointment 
_ annexed : Which proves it to be t«/tamentary. Ibid. And ſuch 
an Appointment is in the Nature of a Will; and attended with 
all the Conſeguences of a Will. Ibid. 
1it. The Fa@, © that the Paper was actually her Will,” muſt be 
eſtablithed by the Eccliſiaſtical Court. Ibid. 
2dly. But if the Queſtion turns upon her Power to make it, 
That Queſtion muſt be diſcuſſed in the Common Law Court: 
And if the had no ſuch Pacer, then a Prohibition ſhall go. 

4335 

SEPARATED, by Articles of Agreement made in Conſideration of 
Money received by the Huſband, and with Covenant © never to 


diſturb 
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60 diſturb his Wife, or any Perſon with whom She ſhould 


cc ]jvye.” 


1ſt, The Hufband cannot ſeize her, or force her to live with bim. 
42. 


2d. Such an Attempt would be a Breach of the Peace. Ibid. 
3d. And a Contempt of the Court, if moleſted in her Return from 
thence, being brought up by a Habeas Corpus. Ibid. 


Bimops 


May grant ANCIENT OpPicts, with the ancient Fees, in the ſame 


manner as they have been vUsUALLY granted before the Act of 
1. Elis. c. 19. For an Office and Fee which exited bejore that 
Statute, is 70? wilbin the reſtraining Clauſe of it, either in Word 
or Intent; But may be granted ice the Statute, preciſely in the 
fame manner as it was granted before: And ſuch Grants are 10 


Dilapidation of the Revenue, nor bring any new erp upon the 
Bifhoprick. +221 to 226. 


The Uzlity or Neceſſity of ſuch an Dice i is no more material fince 


that Statute, than it was before it: It is totally 7mmaterial. Ibid. 
For the Quettion turns ſolely upon the Uſage. Ibid. 


At Common Law, a Biſhop, with the Confirmation of his Dean and 
NEE might exerciſe every Act of abſolute Ownerſhip over the 


| Revenues of his Sec; and bind a Succeſſors, as much as Tenant 
in Fe ee can bind his Heir. 22 5 


Bonds 


Limitation of n (i. e. their being 8 to be ſatisfied.) 
434+ See Linutation. 


Ey Na 


In Reflratid of Trade, is not good, aoithout ſet 
Cuſtom to ſupport it. 16. 


Such a particular Cuſtom cannot be preſun, if not tet out. 


Ibid. 

A By-Law (of the © ity of London) to confine a Perſon who has a 
| Right to be free of the City, to take up his Freedom in ſome one 
PARTICULAR Company, is a RESTRAINT of Trade; And not a 
mere Regulation of it. Ibid. 

Of a Company, to clect upon their Livery, fucb and fo many of 
« their Members as ſhould ſeem moſt meet and convenient to 


them; on pain to forfcit 251. on refuſing to accept, or to pay 
4. the Admiſlion-Fee.” 


tin E forth a partticuler 
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1 This is a good By Law. 239. 240. For the Court will not 
preſume the Party elected upon the Livery to be unfit or in- 
proper for it. Ibid. And 

2dly. If the Party was really unfit and improper, or had any 
other reaſonable Excuſe, Nil debet“ may be pleaded to the 
Action of Debt upon the By-Law: which will bring it pro- 
perly before the Court; either by giving it in Evidence, or 

on Iſſue taken upon it. id. 


By-Laws ought to have a reaſonable, not a very rigid Conſtruction, 
Na., 

A By-Law returned to have been made by the Body at large, may be 
good, where the Pow k is by Charter given to a /e/e Number 
to make By-Laws in the Stead, for, and in the Name of the 
« whole Corporate Body: For they night be, in Fact, made by the 

ſelect Body acling in the Name of the whole Corporate Body; 
And the Jury having found © That the Body at large in due 

manner met, and in due manner made them,” It ſhall be ſo 
INTENDED. 131. 

A By-Law to prevent any Perſon from being made free of a Com- 
pany, UNTIL He ſhall have been called at three ſeveral Meetings 
of the Mayor and certain Aldermen of a City, and the Wardens 
and Stewards of the ſeveral Companies in it, BEFORE bis Admit- 
ance; and to be approved of by them or the Majority of them, 

is good; and 1s af a Reftrain? upon Trade, but a * Regula- 
fron of it. 11. 

A Mandamus will lie to compel ſuch a Meeting. Did. 

A Mandamus will lie, if they arbitrarily and without Cauſe REFUSE 

do approve a proper Candidate. Lid. 5 

Gy Such Mectings, though not expreſsly returned to have been Polen 

Mall be intended to have been duly holden: For if in Fact they 


were not, it might have been pleaded by the Candidate as an 


Excuſe for his not having been called and approved by chem, 
previouſly to his Election, 448: > 

The Jury having found“ That He was not called and approved, 
PURSUANT to the By Law,” implies that the By-Law was in. 
Being at that Time, and not made ſubſequently. 133. 


VXIade * to Give Power of Amotien for juſt Cauſe'—would be a 


good By-Law ; though the Corporation who made it, had no Power 
of Amotion expreſely: yen "YT Charter, or claimed by Pre- 
ſcription. 539. 


Caf es doubted or denied. | 
4 Leon. q. pl. 39. was taken not to be Law now: per Lord 


Manifeld fa. or 


1 Ventr. 146. Dyer v. Eaſt. denied, 244. See Statutes (5 6. E. 6. 
C. 4.) and Probibition. 


5 | SY 


8 
8 8 
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2 Ld. Raym. 767, Regina v. Tajhr — denied: Settled contra 
ſince. 252. See Indictment. 

i Ld. Raym. 724. Cole v. Davies et al. 1ſt, Poſition ( That no 
Action will lie againſt the Sherif”—) denied. 36. 


Dyer 253. 6. pl. 102. 


rele Els. 217. Green v. Edwar 4 | See Term of Years, and | 


. Co. 153. b. Rector of Chedington' s Caſe Deeds. 
Sheppard s Touchſtone. 274. 
z. Lev. 334. 335. Goodwin v. Blackman. 299: | 
Yelverton 58. King v. Ger and Shire. 412. 413. See Common 


| Recovery. 


11 Co. 99. 4. Baggꝰs Caſe, 2d. Reſolution—denied. 538. 539. See 
ee 


Certiozari. 
On 5. 6. M. c. 11. . 3. No Cefts are payable ; unleſs the 


Indictment be brought by the Party aggrieved, or by Juſtices, 


Mayors &c or other Civil Officers proſecuting as being ucb. 
. 


May be e quia improvide emanavit ; the return taken off 
the File; and W PIN: 486. 489. See Quakers. 


Chancelloz. 


The Earl of Hardwicke, Lord Chancellor, ſwore in 2 \ſucceſlve 
Chief Juſtices. of B. R. i. 

Reſigned the Seal. 20. 

Three Lords Commiſſioners received i it, Lid. 


Chan- ery. 


Decreeing De eeds fraudulent. Pa. 480. 431, See Fraud, Bankrupt. 


Common 


18 only a Richt of eating the Graſs, in a certain Place, by the 


O 


Mouth of the Commoner's Cattle: But the Lord remains Owner 


of the Soil; and may enjoy it conf, Peay. with his Grant, but not 

contrary to it. 265 to 268. 

The Lord may place Conies upon his own Soil, though lis able to 
Common. 46:4. 

The Commoner may not chaſe, ill, or defray the Conies ; though, 
by their Increaſe, there is not ſufficient Common left: Much 
leſs may He deſtroy the Burrows, or * the Lord Soi for that 


Purpoſe 
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Purpoſe. For the Lord's Act not being contrary to his Grant, 
the Commoner muſt take his proper Remedy. Ibid. 

Indeed where the Lord acts contrary to his Grant, as by inclgſing, 
and erecting Obſtructions to keep the Commoners cut, and not 
leaving ſufficient, the Commoner may pull down the * or 
Erections. Did. 

But where there is only a Sur-Charge by the Lord, a mere FExceſ; 
of his Right, the Commoner 1s not to be his own Judpe, and to 
treat it as a Nuſance abatable, Ibid. 

In a Juſtification under a Right of Common, 'Two eſſential Circum- 
ſtances are, That the Cattle be the Detendant's own,” and 
„That they be levant and couchant.” 320. See Pleading. 


Common Recovery, 


The Rye, Mw, and H. itory of Common Recoveries, Giſcuſſed 
at large, 115 

They are now a mere Form of Convevance, allowed (under certain 
Circumſtances of Form and Ceremony) to Tenants in Tail in 
Poſſeſſion, generally; and to Tenants in Tail in Remainder, 
with Conſent of the Owner of the firſt Eftate for Life. 116. 

A Recovery ought not to be ſupported, where the Parties had 2 
Power to ſuffer it. 116 to 119. See fra, ſub 1 ũ 

The Statute of 14 G. 2. c. 20. proceeds upon the Parties to the 
Recovery having Power to ſuffer it. 116. See infra, ſub 1074. 

A fecret Feoffment under a nated Poſſeſſion, is not ſufficient to 
lupport a Common Recovery ſuffered by the Remainder- Man. 
117. 

Thoſe who have mo Power 10 ſuffer a Recovery, hall not, by 
making an Eſtate by Wrong, or Fraud, or Practice, bar thoſe 
in Remainder or Reverſion : And ſuch fraudulent Eftate is as 
70 Eſtate, in the Judgment of the Law. 1 17. 

For, a Recovery which the Parties had no Power to ſuffer direfly 
and ithout ſuch fraudulent Eſtate, ſhall not be made good by 

Mong and Fraud. Ibid. : 

A Feesfree to the Intent to be Tenant to the Pracipe, is 2 mere 11- 
/trument for one Purpoſe of Form only: His Wife ſhall not be 
endowed; His Statutes or Judgments {hall not affect the Land; 
His: Term ſhall not merge. ide. 

A Man ſhall not, by hrs own injurious Paine acquire an Ad- 
vantage 70 himſelf An Act founded in '' hall not, by Ve- 
ile of the Crime je, 45 become legal, for the Author's Advan- 
tage. 118. 

On a Writ of Error to reverſe it, there muſt be a Scire Jacias 

__ againſt the TERRE-TENANTS. 361. 


1ſt. 


A TABLE of the Principal Matters. 


"2 This 1s . not by Law, but by the Courſe of the 
Court. Ibid. 


* ” Jon Want of it is (per Lord Mansfield) only an regularity. 
1 


zdly. The Terre-Tenant has no Intereſt; is no Party to the Suit; 


can not plead in Abatement ; can plead Netbing but à re eaſe of 


Errors. 202. 


4thly. Non-Tenure pleaded by the Terre Twi: is (conſequently ) 
a frivoleus Plea : And He ſhall anſwer over. Ibid. 

Error to reverſe One (ſuffered by the Tenant in Tail) brought 

by the Remainder-Man in Fee: Who alſigns tor Error, © the 

4 Death of the Vouchee, before Judgment; and concludes with 

an Averment. This Vouchee was the Tenant in Tail Himſelf. 


<6 27 nullo eſt erratum” was e Judment reverſed. 


1 
Iſt. The Writ of Error needs not ſet forth a complete Title: It is 


enough, if it ſhews Connexion and Privity between the Perſon 


who brings the Writ, and the Perſon againſt whom the 
Recovery was had. 412. 413. 


2d. A Scirefacias to the Heir is not neceſſary; nor any V. wg 
to him. Ibid. 


; 3d. Death of the Vouchee, before Judgment—may properly be 
aſſigned as Error. Bid. 


4th. The Conclufion of this Aſſignment, with an Averment, is 


-- "ne - 
| 5th. The Pleading * null berratum,” confeſſes the Fad age 


ed for Error. 413. 


th. The Remainder-Man has a Right, both in Law and Equity 
a reverſe this On if pra ſuffered. Jord. 


Confeſſion | 


Of a a Charge, * 16 Manner "and Form as charged,” - confelles no 


more than ſuch Matter R charged; and no further. 613. 
See Conviction. „„ 


Contes 


= Placed upon commonable Land, by the Lord. See Common. 


| Conftruction 
Of Statutes— 


1ſt. There is a Difingtion between T hings eſſential, and Clauſes 
merely arrettary. 447. 
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1ſt. The preciſe Time is not always eſſential. 447, 450. 
2dly. Nor © in or NEAR the Pariſh or Diviſion.“ 447. 
z4dly. But Number is eſſential. Vid. to 451. 

2d. Special Authorities given to Perſons who have no other 

Claim to them, muſt be /r:&ly purſued. 447. 

zd. Negative Words are not neceſſary, to exclude from Juriſ- 
diction Perſons who had no Power before. 161d. 

4th. Different Statutes in pari materia, (though made at 4% 
ferent Times, or expired, or not referring to each other,) muſt 
be conſtrued together, and as One Syſtem, and as explanatory 
of each Other: As Bankrupt-Laws, Poor-Laws, Church- 
Leaſe Laws Ce. 

Of Deeds, eſpecially ſuch as execute mutual Agreements for valu- 
able Conſideration, ſhould be liberal, ut res nagis . accord- 
ing to the Intent, 285. 


Conviction 
On the Game Acts— 
It mult be particularly and negatively ſpeci ified * th That the Defen- 


6 #e had not ANY of the Qualifications required by 22, 23 
, O 2, e. 25. 153 to 1 56. 


Though perhaps the general Averment * that the Defendant was 15 


** not qualified within the Acts, may be ſufficient in an Ae- 
tion. 15%. Sed Qu. per Foſter. 155. 
The Evidence, and the Adjudication ought, Both of „ to Is 
( that the Perſon convicted had not the Qualifications ſpecified 
* in 22, 23 C. 2. c. 25. nor any of them: Per Deniſon. 154. 
See ſupra and 1a 682. : 
For offering to Sale a Parcel of Silk Handkerchiefs, and trading As 
a Hawker, Pedlar, or Petty Chapman, and not producing a Li- 
cence, when required whack the Defendant confeſſed, in x AN 
NER AND FORM as charged: Quaſhed, becaute He does not 
appear to be $UCH a Trader as ot to take out a Licence with 
the Acts of 8,9 z. „ a. 1, 3: - 9% 10 #7 3 c:27-4 
I, 2, 3. 12 V. 3. c. 11. an d 34 Au. c. 4. 1, 4. 613, 
„ 
1ſt. A Angle AF of Selling i is not a Proof of his being ſo. Lid. 
_ 2dly. The Confeffion does not prove his being ſo: Becauſe it is 
only a Confeſſion of the Fact, in Manner and Form 4 
charged. Ibid. 
| zdly. Convictions are to be taken frrietly. 61 4; 


Copyhald. 


A TABLE of the Principal Matters, 


Copyhold. 


If a Copyhold is granted for a Term of Years, the Exccutor of 
the Termor 1s obliged to be admitted: And the Lord is inti- 
tled to a Fine, upon ſuch Admittance. 218. 


Coꝛoner. See Deodand, Inquiſition. | 


If the Coroner negle&s to make an Inquiſition, other Juriſdictions = 
may doit. 19. 
© But their Inquiſitions are abs. Thid. 

Bio alſo are the Coroner's: Per Lord Mansfield. Ibid. (Qu. If 
1 thoſe of Felt de ſe are here included. 18, 19. 5 


Coꝛpoꝛation: e Coppozatot— 


3 How to be raxed. 1 56 to 158. See Tax. 


A Company's Right to have a Livery muſt be founded on Charter 
or Cuſtom : The Court cannot preſume that they have it. 237. 
And if the Declaration (in Debt upon a By-Law) fails to 
 ſhew it, 'tis ſuch a Fault as the Defendant may take Advan- | 
| tage of, upon general Demurrer, Did. | 
| Freedom of a Corporation may be reſtrained by By-Law. Ii: 
P 
_ Eleion—given to © the RESIuE (of the Portmen) or the 
greater Number of THEM, aſſembled in the Council-Cham- 
ber; and made by Ons Angle Portman only, being the 
ONLY One left: The Court inclmed to Support this Election; 
and declared this to be their Inclination, if it had been mate- 
rial to have determined it upon that Point; (which it was not, 
becauſe They TOON. determined the Caſe upon another 
e £41» 
. Disfranchiſement. 817. See Diff Jement. 


Co is 


On diſcharging : a Recognizimes, - See Recognizance. 
On a feigned Iſſue. 603, 604. See Fergned Iſſue. 
2 Upon frivolous Applications. See Execution, Information. 


Cov enant 


In a i 4 Repairing Leaſe, « to leave the DEM ISED Proc 

* mes, with all new Erections, well repaired,” was conſtrued 

to extend to > the new Erections only ; a Sum of Money being 
2 | | agreed 


e to be laid out in new Erections and de wh and 
the Covenant * to keep in Repair, extending only to new 
Erections. 290, 291. 


_ Court. 


The Rules and Pra#ice of it. See Practice. | 

Rules of it—The great End of General Rules being © to do 
« Juſtice,” The Court ought to fee that it be "really at- 
tained. 301. 

2 Ong Probibition. 243, 244, and 315, and 367, 368, 
and 432 CS N 

Inferior. See Inferior Courts. 

Of Equity—cannot decree a Deed made by a Trader to be fraudu- 

lent in Equity, which 1s not ee at Law and an Ad 

of Bankruptcy. 479, 481. See Bankrupt. See polt. 1108. un- 

der Title Court. e 


Damages 
— SSIVE. See Verdict. 


Debt, 


Extinguiſhment of it. See Extinguiſtment, Pleading. 


Dellaration 


De ben? eſſe, may 1 (in certain Caſes) be delivered at the Return 
of the Proceſs, with Notice © for the Defendant to plead 
within eight Days after ſuch Delivery:” And if the Defen- 

dant ſhall not file Common Bail, and plead within ſuch eight 
Days, the Plaintiff (having firſt filed Common Bail for the 

Defendant) may fign kee for Want of a Plea, (a Rule 

do plead” being duly entered). 55, 56. 

Sundays included in theſe eight Days, ſhall not be reckoned Part 

of them. 56. 


HR! in the Office is a good Delivery of fach a Declaration. 56, 


No ſh Nerd freſh Notice, or freſh Rule to plead i is ne- 
ceſſary in the above Caſe. 56. 


5 Judgment figned fix Weeks after ſuch Delivery of the Decla- 
ration de bene e, was holden regular. Bid. 


. 


— 
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On a By-Law of a Company, in Debt, for not taking the LI. 
very of it, muſt ſhew that the Company had a Right to a Li- 
very: Otherwiſe it may be taken Advantage of, upon a general 
Demurrer. 237. See Corporation. 7 

On a Promtffory Nete, See Promiſſory Note, and inſra, LA 

Upon a BaiL-B:r2d—needs not ſet forth“ that there was an 
« Affidavit of the Debt,” er that the Sum ſworn-to was 
% marked on the Back of the Writ. 332. For 

1ſt. The Act of 12 C. 1. c. 29. F 1,2. is only directory; and 
does not make the Proceſs void. T61d. | 

2dly. Yet as it probibits the Plaintiff and the Sheriff from pro- 

ceeding to arreſt, unleſs the Sum be ſworn and marked, 


They may be liable to on Action upon the Caſe for it. Ibid. 


Upon a Genera/ Ledebitatiss Aſſumpſit: Firſt Count, for 191. lent 


and advanced, at the Defendant's R equeit; Second Count, for 
15/7. laid out and expenaed, at the Detendant's Requeſt. The 
Evidence to ſupport the iſt Count, was a Note acknowledging 
the Receipt of the Money on Behalf of the Defendant's Grand- 
ſon (an Infant) and promiſing to be accountable for it on De- 
mand: To ſupport the 2d Count, a Note requeſting the Plain- 


tiff to pay it (“It is my Requeſt that you pay it”) 2 be In- 


ant Gardiner, for the Workmen's Uie. This Evidence does 


ſupport the Declaration. 375, 376. For 


1 


1. Tho' Indebitatus Afſumpſit will not lie, wpen a Note; (be- 


_ cauſe Indebitatus Ajjumpjit will not lie, but where DuBN 
will lie; ) yet it may be brought FOR ee DEBT; And the 
Note may be given in Evidence. Tbid. 1.5 
2. This is an j, Undertaking, not collaterel. Ibid. 
2. The Infant was net liable to an Action. 16:4. 
Upon a Preſeriptive Right = |." 
1ſt. If there are diſtinct collateral Preſcriptions, the Plaintiff 
needs not to ./-22v any more than his own. 443 to 445. 
2d. But if the Pretcription be cuir, and the Thing Parcel of 
the ſame Preſcription or a Concttion precearnt, He mult 
thew the Whole. 7H. OT. 


2d. So He mult againſt the Ooner, or thoſe who have Right. 


1 bid 5 | 


4th. But againſt a Stranger and Z/rong-Doer, He necas not. Lid. 


Deeds 


Eſpecially ſuch as execute mutual Agreements for valuable Con- 
ſideration ought to be confirned liberally, and agreeably to the 
obvious and apparent {z/cnt:912 of the Parties. 285, 286. 
A Leaſe, by Indenture between the Leſtor and a Mother oy, 
(her Eldeſt Son being then under Age,) was made to her for 
Years, if She ſhould fo long live; Remainder to her ſaid 
Eldeſt Son, for and during the Reſidue of the faid TERM : 
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Yet the Court held this Leaſe to be clearly rewe for the 
Benefit of both Mother AND Son; and that He and his perſo— 
nal Repreſentatives ſhould enjoy during the whole Remainder 
of the 99 Vrans; It appearing that the Son was to pay a 
Penalty, if He ſhould grind at another Mill; and that a Herig- 
was payable by Him on the Death of his Mother, and that 
Both were to repair, and that the Leſſor had nn that 
Both fhould quietly enjoy. Did. | 

Priority of Execution of Deeds of equal Date, 1s a Pad. But, if 
not found, the Court may judge of it by Circumſtances and in- 
ternal Evidence: They may even make a Preſumption, in tup- 
port of the clear Intention of the Parties. 1067 10%. 


Dem urrer 


General. The Want of ſbewing a Righ Fin a a Company to have 


6. 4 JJ ery, in a Declaration in Debt upon a By-Law, for 
not taking it, may be taken Advantage of, upon a general De- 
muürrer. 237. 


May not be withdrawn (with Liberty to olead to Iſſue,) after 


Trial of other Iſſues in the ſame Cauſe, and Verdicts found 
with Contingent Damages : Though this may be done, after 
Argument of the Demurrer, and whilſt all is Suppoſed to be in 
Paper. But the Court cannot help ſceing that all 1 is nat fill 1 In 
. after ſuch Trial as above. 322. 


Deodand. 8ce Coroner, gef 101. 


Devile 


Of all the Teſtator's Real Eſtate (except that at Endellyon) and 


of the Perpetuity of his Preſentations, to L. H. for his Life 
AND NO LONGER; provided that He take the Name of the 
Teſtator, and live at his Houſe of Bochym; and after his De- 
ceaſe, to ſuch Sox as He ſhall have, lawfully begotten, taking 
the Name of Robinſan; and for Default of ſuch Iſſue, then to 
. R. in Fee — is, upon the true Conſtruction of this Will, 
an Eftate in TaiL Male in L. I. (He and the Heirs of his 
Body taking the Name of R.) by necgſſary Implication, to effec- 
zuate the manifeſt general Intent of the Teſtator; xorwirn— 
STANDING the expreſs Eſtate deviſed to the ſaid L. H. for 
his Life AND NO LONGER. 50, 51, 52. 


Of all the Teſtator's Meſſuages, Lands, &c, to two Truſtees and 


the Survivor of them and the Heirs of ſuch Survivor, In Truſt 
for the Benefit of the Teſtator's two Nephews; viz. that the 
Truſtees and the Survivor of. e his Heirs and Aſſigns, ſhall 


1 | lay - 


qd 
1 
= 
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In conſtruing Wills— 
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lay out the Rents and Proſits, for the Maintenance, Education, 
Bringing up, and Putting out his two Nephews, DURING 
their MINORITIES: And wHEN and as they ſhould attain 
their reſpective Ages of 21, to be and remain to the #299 M. 
Phe ue and their Heirs, equally. And He made the two Truſ- 
tees, his Executors. . 
1ſt. Wherever the who/e Property is deviſed, with a particular 
Intereſt given cut of if, the Operation of this is by Way of 
Exception out of the abſolute Property. 233, 234. 
2dly. Where an abſolute Property 1s given; and a particular 
Intereſt given, in the mean Time, © until the Deviſee ſhall 
come of Age Sc; And when He ſhall come of Age, then 
« to Him, Se; The Rule is, that this ſhall 707 operate as 
a Condition precedent, but as a Deſcription of the Time when 
the Remainder-Man ſhall rate in PossESSsTON. Bid. 
3dly. This Deviſe to theſe two Truſtees is only an Exception 
oul of the abſolute Property given to his Nephews: Or, 
indeed, ſcarce any Exception at all, as it is a Truſt to be 
executed for their Benefit. IBI]. 1 
4thly. It is only CUATTEL-Iutereſt in the Truſtees, not- 
_ withſtanding the Word Heirs”: For it cannot laſt 21 
Years. 2744------ or po mel oy : 
5thly. This is an 7mmediate Gift to the two Nephews, and 
veſts in them immediately; with a Truſt to be executed for 
their Benefit, during their Minority. 161d. 9 0 
Iſt. The Intention of the Teſtator ought to prevail, if agree- 
able to the Rules of Law. 233. So 272, 273. £30 
2dly. Adjudged Caſes may properly be argued from, if they 
eſtabliſh general Rules of Conſtruction. 233 


An Ordinary Man made his own Will, without any Aſſiſtance; 


And begins, © As to al my worldly Eſtate &c: Then He 
gives ſome ſmall Legacies payable in a Twelvemonth. Then 
(being ſeiſed of ſome Copyhold Land, and of five Houſes,) He 
deviſes One of the Houles 7 V. T.” (without any further 
Limitation;) making other Gifts to other Relations. Then 
He fays, © That if Either of the Perſons before-named dic 
«* without Iſſue lawfully begotten, the /t Legacy ihall be di- 
« vided equally between them that are left alive.” Note One 
of the Legatees was Father to three of the Deviſees. Reſolved 
per Cur. : 


iſt. This is an Eſtate Tail in W. J. 272, 273. 5 

2dly. The Intention of the Teſtator is to be here regarded. 16:9. 
3dly. He plainly meant to extend the Word Legacy to his De- 
viſes of Land; and no, to confine it to pecuniary Legacies, 


bid. 


Athly. 


j— oe A — 
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athly. The Word Legacy may be extended to Deviſes of Land. 
11 

5thly. A Pecuniary Legacy cannot be limited after a Dyire 1 
without Iſue. Ibid. 

Of an 7literate Man, drawn by Himſelf, written upon Part of ; 
Sheet of Paper ; making his Wife ſole Executrix; leaving the 
Intereſt of ſome Stock, to help to bring up his Daughter. 
«© likewiſe have two Freehold Houſes Cc: Which are to be for 
« the /ame Uſe, to help to bring up my Daughter Lavin, 
© gd ber HEIRS FOR EVER. And if it pleaſe God my 
„Daughter die BEFORE Her Moturt: and unmarried and 
« without a lawful Heir, THEN the faid two Houſes 70 29 79 
*© my Son JOHN and his Heirs for ever.” (Jobn was Heir at 
Law.) This Will He fub/cribed: But it was neither ſealed 
nor witneſſed. About two Years after, He wrote a jarther 
Memorandum on the s Au Sheet of Paper, hequ eathing ſome 
Fe -/onal Chattels only; and therein declares © This not 10 a i 

an] any of the former Part made by me on 2d May 1 
225 LATTER He ſubſcribed in the Preſence of three I. 5 
took. the Sheet of Paper in his Hand; declared 17 to be his 
laſt Will and Teſtament, in their Preſence; de/rvered it to them, 
and 4 ofered them to atteſt and ſubſcribe it in his and j in each 
other's Preſence: Which they did. 
1ſt. This w0bo/e Sheet 1s to be taken as One entire Will. 5 54 
t 556. 
2d. This latter Act is a 3 Publication of the bole \W ill, 
within the Statute of Frauds. Id. 
zd. The Iztereft deviſed to the 75 e and Daughter, are 
iſt. If not a Chattel-Intereſt to the Mother, and a Fee to 
the Daughter; 556, 556. Let oy 
2dly. At leait, such an Intereſt in Oze or Both, as is 
ſufficient to bar Jobu, the Heir at Law and Deviiee 1 in 
Remainder, of his Ejectment. 5 5 54 tO 556. 

A Deviſe of Lauds was atteſted by three Witneſles, Sguire, Baxter ; 
and Higden. Baxter and Squire were Attornies; and were 
employed by the Teſtator to ſolicit a private Act of Parliament 
for Sale of another Perſon's Eſta ate, and had charged the Ta- 

tor Debtor to them, in their Books; and 3184. was owing to 
them at the Time of Atteitation end Death: But They after- 
ward delivered a Bill to the Truſtees in the ſaid Act (which 
contained a Proviſion for the Charges of patling it,) and before 
their Examination, received of the T raſtces within about 16/7. 
of their Demand, and the Truſtees were willing to have paid 
the Remainder, if it had not been for a Miſcaleulation. And 
at the Time of Atteſtation, theſe Attornies were indebted to 
the Teſtator 1387. 14s. 104, upon the Balance of a Current 
| Account for other Buſineſs. Hrgden was the Teſtator's Apo- 
FLccary . 
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e And there was FS to Him from the Teſtator, at the 


Atteſtation and Death, 18 J. 5s. 5d. on ſimple Contract; vis. 
11/. before the laſt Sickneſs; the Remainder, fince. The 
Teſtator's Executor paid Higden this 187. gs. 5d. after the 
Teſtator's Death, but before Hiedew s Exammation: And at the 
Time of his Examination, He had no Demands. The Will 
charges the Teſtator's Real Eſtate (as well as the Perſonal) with 
all his juſt Debte. But the Perſonal Eſtate was ſufficient to pay 
all his Simple Contract and Bond Debts: And the Real Eſtates 
in Mortgage were of Value more than ſufficient to _y the re- 
ſpective Incumbrances. 

Objection—. That theſe ſubſcribing Witneſſes were not, at the 
«« Time of their atteſting it, CREDIBLE Witneſſes: And there- 
fore it was not a good Will of Lands, within 29 C. 2. c. 3. as 
not being atteſted by three credible Witneſſes.” But per Cur. 
unanimouſly. This Will was DULY atteſted by three Wit- 
neſles. 


1 The Epithet © Credible” is not ſynonymous to © Com- 


© ßpetent. Page 417 


2. The Conſideration of Credibility ariſes after Competency 


allowed; and preſuppoſes the Evidence given. Lid. 


The Creaibiity of the Witneſſes makes uo Part of the e/- 


WT Form. Ibid. | 
This Epithet, „ Credible,” Jens to have flipped into the 


Thea in this maccurate Oy” without Attention to it's 


Impropriety. 418. 


5. The Act of 29 C. 2. c. 3. was not, probably, drawn by 


Lord Chief Juſtice Hale. Ibid. 


6. The Power of deviſing ought to be favoured: And that 


Act of 29 C. 2. c. 3. did aut mean to reſtrain it. 420. 
It's Riſe and Progreſs. Ibid. It is more reaſonable now, 


than among the Greeks and Romans, or before the Con- 


__ And why it is fo. Ibid. 


Judges ought to lean againſt Objections to the Formality 


1 e of Land; which have overturned more fair 
3 ills, than prevented fraudulent Ones. 421. 


. The Diſability of a Witneſs, from Intereſt, differs F om 


a poſitive Incapacity : And ice Objections of a remote Iu- 
tereſt ſhall not diſqualify a Witneſs, in Cale of a Will. 


Df AE 


A Witneſs ſhall not t Himſelf to a Deviſe, by his 
own Subſcription, which, at the Time of ſubſcribing, He 


could not have proved by his Examination: (For "'T, lis 


in proprid Cauſa non adhibendus.) But if He had as great 


an Intereſt, the other Way; if his Intereſt, at the Teſta- 
tor's Death could not rake Effect; if He has releaſed; if 
1 Y | there 
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chers has been Payment, or even Tender He is a good 

Witneſs. Page 423, 424. 

10. For Preſumptions of Bias may be taken off; and Prefainp: 
tions of public Utility, anſwered. Ibid. 

If Land is charged with Legacies, by a proper ſolemn 
"Devils the Legacies may be given, altered, or revoked, 
by a ſubſequent Will unazfefted. Ibid. 

12. Preſumption of Bias from a Legacy, is taken off by a 
Oe Tod: .-- 

An Objection to a Witneſs, of Benefit at the Time of 
« ſubſcribing,” MA be taken off by his being diſintereſted 
at or after the Death: (Though Lord Chief Juſtice Lee 
did indeed think it could not be taken off by any Jubſequent 
Fact.) 423 to 429. 

14. And this is confiſtent with the Roman Law. Ibid. 
1ſt. There never was a Time when Iatereſt under a Will 
was, in the Roman Law, any Objeckion to the ſubſcri- 

bing Witneſs. 425. 
2dly. The Roman Law concerning Teſtaments and Wit-_ 

neſſes to them, fully fares and explained. Ibid. and 

420. 


34h y. The Code was publiſhed tertio Juſtiniuni; The Dig ot 1 


and Intitutes, ſeptimo. Ibid. 
15. Deviſes of Land differ extremely from Wilt: And how. 
42 
16. A Deviſce under a void Deviſe, WY a ; fubſeribing Wit- 
neſs, may by his Subſcription authenticate the Re/? of the 
Will: At leaſt, there is great Weight in the Diſtinction 
ſaid to be laid down by Holt Chief Juſtice, © That ſuch 
Will is oz/y void, QUOAD the Deviſe to the Witneſs.” 
428, 429. [N. B. This is contrary to the Opinion of Lord 
5 Juſtice Lee. JIbid.] 
17. A Charge upon Land * 70 pay Debrs” ought not to in- 
"os ſubſcribing Witneſſes, who are Creditors ; even 
though they wanted and claimed the Benefit of it: (Which, 
in this Caſe, they did not.) 430. 5 
19. Every honeſt Man ought to make fuch a Charge i in his 
1 ä 
The moſt uſual Witneſſes are generally, i in ſome Degree, 
%* red:tors of the Teſtator, (as Servants, Attorney, Parſon, 
Apothecary, Cc; And the Dzſallowing ſuch Witneſſes 
Can anſwer no End of public Utility. Ibid. 
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Disgiranchiſement—Sce 407707: 


May be for three Sorts of Offences, viz. 1ſt. Such as are infu- 
7104s in their Nature; but have 20 Relation to the Corporator's 
Ofice, As a Corporator: 2dly. Such as are only againſt his Oath 
and Duty, As a Corporator ; zdly. Such as are of a mixed Na- 


ture; being not only againſt the Duty of his Office as a Corpo- 
rator, but 40% indictable at Common Law. Page 538. 


Firſt—For the fir Sort, there muſt be a previous Conviction at 
Common Law, before Disfranchiſement; (as in Caſes of ge- 


neral Perjury, Forgery, Libelling &c;) Although the Corpo- 
ration have Power of Amotion, by Charter or Preſcription. 
© PSP? 

Secondly - For the ſecond Sort (whe the Offence i is merely againſt 


his Duty as a Corporator,) He can be tried for ſuch Offences, 
only by the Corporation. 539. 


Po WER of Amotion is INCIDENT to Ge as much as 


the Power of making By-Laws: And therefore the Propoſition 


collected from Bagg s Caſe, namely, That they can have 20 
Power of pea znle eſs given be Charter or Preſcription,” 18 - 


not true. Ibid. 


Cavss of Aan Annen of a Portman (whoſe eneral 
Duty is © to attend every Great Court, and adviſe and aſſiſt the 


„ Bailifts,”) from five of theſe Courts in one Year, (four of 


them, occaſional, and the fifth on a ſtated Day,) of the hold- 
ing whereof reſpectively, bu Notice had been given, but Nor 
PERSONAL Notice; without any Allegation « That the Port- 


man's Preſence was neceſſary,” or © That any particular 


5 «© Buſineſs was Hructed by his Abſence,” is not a Cauſe ſuf- 
ficient, either of F eee or Amotion. 540, 541. For 


1ſt. The Perſon amoved might not inow of the occaſional 


Courts, as He had not perſonal Notice. id. 
 2dly. Or Hz might not think his Preſence neceſſary. Ibid. 


3dly. Or He might not imagine that there was any Aale, 
Buſineſs. Ibid. 


4thly. Every Alderman, 0 Council-Man Ge, in 


England would be liable to Disfranchiſement, if it was 


otherwiſe: Becauſe every One of theſe does, at Times, 
knowingly omit attending. 541. 


5thly. Though the Charge here is of a WILFUL Abſent- 


« ing,” yet that is only a Conſequence of Law; and there 


are no zſſuable Facts alledged, whereby the Court can judge 
Whether the Abſence was wilful, or not.“ 540. 


Dilſeiſin, 
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Dilletlin, 

The Idea of it, according to the Old Law, before the Aſſize of 
Novel Difjeiſin. Page 107 to 114. 

The preciſe Definition of what conſtituted a Diſſeiſin, ſuch as 
made the Diſſeiſor the Tenant to the Demandant's Præcipe, though 
the right Owner's Entry was Not taken away, is not now 

known. 110. 

It was, ſome way or other, turning the Tenant out of his Tenure, 
and ſurping his Place and feudal Relation. 107, 109, Io. 
It was a complicated Fact; and drffered from Diſpoſſeſing: The 
Freeholder by Diſſeiſin 4% gered from a Poſſeſſor by Wrong, or 
mere Intruder without Inveſtiture. 109, 110. 

Caſes where the true Owner thinks fit to admit Himſelf diſſeiſed, 
in order to bring his Aſſiſe, are very different from actual Diſ- 
ſeiſins in Spite of the true Owner, i. e. from ſuch Diſſeiſins as 
made the Diſſeiſſor Tenant to every Demandant, and F reebolder 
de facto, in Spite of the true Owner. 107 to 114. 

Diſſeiſin ever implies a Wrong: But Diſpoſſeſion or Ejeftment may 

be by Right, or by Wrong. 111. 

Diſſeiſin at Election is therefore very different from actual Diſſei- 

Anz Though the ſame Term happens to be applied to Both. 

401; M2: -.- 

The Conſequences of actual iſſeiins (confdered as ſuch) continue 

Law to this Day. 112. 

Where an Ejectment is brought, there can be no | Diſſeifn. 111. 

See Ejectment. 

Taking Poſſeſſion under a Judgment i in Bjeftment | is not a Difſeifin 
of the Freehold. 113. Nor can the true Owner even elect to 
make it ſo. 114. 8 

For the Entry is under 3 and ll; and eee not 


liable to be punithed by Fine, (as every Diſſeiſin was.) IId. 


Nor can the true Owner enter upon ſuch Recoveror as a Dit- 


ſeiſor. Dia. 
Diſtreſs 


Averia Caruca are eee under 43 Eliz. for Poor- Rates: 
and under ſuch le Ads of Parliament ; although there be 
other Goods, more than ſutticient to anſwer the Value. 537, Tg 
588. For 

Iſt. The Diſtinction is— That ſuch Seiſings for ſuch Du— 
ties are hut partly analogous to the Common Law Diſtreſs; ; 
but much more analogous to Common-Law Executions. 

588. 
2dly. 
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adly. Common-Law Diſtreſſes were to compel Payment; were 
only detained, Nomine Pænæ; and could not be fold: 
Whereas rheſe are by Way of Satigfaction for the Debt; 
are Diſtreſſes vin Execution; and are to be fold outright 
and almoſt immediately. Page 588. 

Zaͤly. The Statute of 51 H. 3. de Diſtrictione Scaccarij does 
not extend to theſe. id. 

uy: The Common-Law Exemption, of Utenils, Tools, 
Implements of Huſbandry Ge, from Di itrels, holds only 
in Diſtreſſes for Rent-Arrear, Amerciaments, G; but doth 
not extend to Caſes where a Diſtreſs is given, in the Na- 


ture of an Execution, by any particular Statute, (as for 
Poor- Rates Sc.) Ibid. 


A Diſtreſs for an entire Duty ſhall not be Split; and a Diſtreſs 
taken for PART of the entire Sum at one Time, and for other 


Part of it at another Time: (For, that is ue Oppreſſion.) 
589. 

But if the Sans be at firſt for the Whole; and only the Value 
of the Goods miſtaken; the Execution may be completed by a 


| ſecond Seizure, provided it be for the /ame Sum due. 589, 590. 


E xceſſtve—A General Action of Treſpaſs can not be maintained, 


for taking an exceſſive Diſtreſs: The Remedy ought to be by 


A Special Action, founded on the e of . 590. 


Ejecment 


N ILL le, by the Owner of the Soil, for Land which is 


Part of the King's High-Way. 143 to 147. 
For, the Owner of the Soil has a Right to All above and under 
Ground; Except only the Right of Paſſage. Ibid. 


Indeed He muſt recover the Land, suBIECT 70 1 Eaſement 
And the sheriff muſt deliver Poſſeſſion, SUB JECT to the 3 


ee, id. 

But yet He ought to have and has a + ſpec; jfe Remedy to recover 
the Land HEN: 144 

Of an Acre of Fad. deſcribed only by the 1 of 3 tho' 
(in Fact) there was a Wall, and a Porch, and Part! of a Ilouſe 
built (by Encroachment) upon it— _ 


iſt. The Deſcription of this, as Land, 18 ſufficient: For 


the Owner claims the Land, not the Nuſance erected 


upon it. 144, 145, 140. 
2dly. More Latitude is allowed in Ejectments, than in real 


Actions: Sufficient Certainty is enough, in Ejectments. 144. 
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The Plaintiff ſhall recover according to his Title, where He de- 
mands more than He has a Title to: For where more is laid, 
there is no Reaſon why He ſhould not recover /e/s than He de- 
manded; though the Reverſe will not hold. Page 329, 330. 

Againſt Two: One died, after Iſſue joined, but before Trial. 

1ſt. The Death muſt be ſugge/ted on the Roll, by 8, 9 W. z. 
c. 11. $7. But it is enough, if it be ſo on the Plea-Roll: 
But on the Ni prius Roll, there needs be no more than 

enough to notify to the Judge, What He is to try, and 
„between whom.“ 366. 
2. The Judement needs not fay * quod Querens Nil capiat 
ßer Billam againſt the dead Defendant”; It being therein 
ſaid © That all Proceedings ſhall ſtay againſt Her.” 364, 
8 
* <a Judgment i is zot to be “ for a Moiety only”: It muſt 
be that He recover his Term.” But He muſt take out 
Execution for no more than He had a Right to recover. 
. 

Brought by the Landlord againſt his Tenant, under and by virtue 
of 4 G. 2. c. 28. § 2. and Judgment had againit the caſual 
Ejector, by Default; and Poſſeſſion thereupon delivered. Near 
20 Years after, the Tenant brings an Ejectment againſt the ſame 
Landlord, for the fame Premiſſes. The Landlord (who is De- 

ſendant in this latter Ejectinent) is Nor ob/iged to PRODUCE 
ſuch an Aſidavit as this Clauſe requires as an efential Reguiſite 
previous to his original Recovery: For, as it was eſſentially re- 
quiſite, the Court. will preſume © That there was One regu- 
80 oy then made, and that the Judgment Was founded upon 

. e it, 015 ie a % 8 

In I. Hank was affirmed upon a Writ of Error here, after a Ver- 
dich in Ireland in C. B. and an Affirmance in B. R. there: 
Though many of the Deſcriptions were unknown in England. 
624 to 631. 

iſt. The ſame Prec i/ion is not requiſite i in | this fictitious Ac- 
tion, as in a Præcipe in a real Action. 629 to 6 17. 

2dly. Nor ſo much Strickneſs as was formerly required eren 
in Ejectments themſelves. 630. i 
zdly. It is ſufficient, without ſo preciſe an Exactneſs that 
the Sheriff may know without any Information, what He 
is to deliver Poſſeſſion of: For the Plaintiff is to ſpew the. 
| Sheriff, and at his own Peril to take Poſſeſſion of only what 
He is intitled to. 629, 630. 
4thly. In Ireland, the following Deſcriptions were (after 
Verdict and Affirmance of the Judgment there ut ſupra) 
5 ſufficient: viz. 


In the County of R. without naming any particular 
Vill. * 


n | | A _ | —＋. Town. 
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2. Town * Tenement of Boyle, and the Fairs and 
Markets thereunto belonging. Page 625. 

3. Quarter. Ibid. 

4. Part of S. M. and D. Ibid. 

5. A large Deer Park in the County of R. Thid. 

6. A ſmall Park or Field 1 in the Poſſeſſion of A. B. not 
ſaying where. Ibid. 

7. The Quantity and Quality of the Lands not parti- 
cularized. Ibid, 

Where an Ejectment is brought, there can be no Diſhifm. For 
the Plaintiff may lay his Demiſe, when his Title accrued; and 
recover the Profits from the Time of the Demiſe. And the 
Entry confeſſed is previous to the making the Leaſe : But there 
is 720 real or ſuppoſed Re-Entry, after the Ejectment. Whereas, 
if it was conſidered as a Diſſeiſin, no meſne Profits could be 
recovered without an actual Re-entry. 111. See Diſſeiſin. 

A Judgment in Ejectment is a Recovery of the Poſſeſſion, with- 
out Prejudice to the Right: And He who enters under it, 
can only be pl ed according to Right, prout Lex poſtulat. 
114. 

And He who recovers a naked Poſſeſſion only, without Right, 
can convey no other to his Feoffee. Ibid. ” 

An Ejectment is a poſſefſory Remedy; and only competent where | 
the Leſſor of the Plaintiff may enter. 119. 

Therefore it is always neceſſary for the Plaintiff to ſhew © that 

« his Leſſor had a Right to enter”; by proving a Poſſeſfion within 

20 Years, or accounting for the Want of it, under tome of the 

Exceptions allowed by the Statute of Limitations. 21 Jac. 1. 

c. 16. Bid. 

Twenty Years adverſe Poſlalicn is a pofttive Title to da Defen- 
dant: It is not a Bar to the Action or Remedy of the Plaintiff, . 

only; but takes away his Right of Poſſeſſion. Ibid. 

Every Plaintiff in Ejectment muſt /hew a Right of Poſſe ion, as 
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well as of Property: And therefore a Defendant in Ejedtment 


needs not PLEAD . Statute of Limitations, as s Pefendantsi in 
other Actions muſt. Bid. 
Upon a Special Verdict in Hecht, it ought to appear « that 
the Leſſor of the Plaintiff might enter, at the Time when 
He brought the Ejectment. Ide. 
A Leaſe under a Power, made unfairly and in Prejudice of thoſe 
in Remainder, found in the Cuftody of the Maker, at his Death, 
amongſt his own Muniments, ought, at the Trial, to be pre- 
Jumed to have been ſurrendered; to let in the Statute of Limi- 
tations. 126. 


Erro. 
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Erro?, 


The Allowance of a Writ of Error is the Superſedeas: The Notice 
of it's. being allowed, relates only to the Contempt in proceed- 
ing ſubſequently to ſuch Notice. Page 340. See Bail. 

To reverſe a Common Recovery. See Common Recovery. 

To reverſe an Outlawry. See Outlawry. 

On a Judgment in Ejectment, where B. R. determined for the 
_ Plaintiff, upon the Right; but againſt Him, upon the Remedy; 
(for They held him barred by the Statute of Limitations:) The 

Lords, on Error brought by the Plaintiff, determined the lat- 
ter Point, firſt and ſeparately; And, holding the Plaintiff 70 be 
| barred, affirmed the Judgment, without ever entering into the 


. other Font. (Ron the Plaintiff's Right. ) 126, 127. 


Elc ape. 
Such as ſhall make a Trader a Bankrupt. : 39, 440. See Bankrupt. 


Evidence See Proof. 


A Commiſſion under the Exchequer-Seal (tho a Commiſſion of 
Inſtrudtion only, not of mtithng,) is aan . in Evidence, 
(though not concluſive.) 147. 

Where a Note may be given in Pa And where it does or 

does not ſupport the Declaration. 37 5, 379: See Declaration. 


Extinguiſhment 
of an o Original Debt. See Pleading. 


Fackoꝛ. 
Factor or Agent, to whom a Balance is "OY has a LIEN 
upon all Goods of his Principal configned to Him; not only 
for incident Charges, but as an Lem of mutual Account for the 
general Balance due to Him; ſo long as He retains the Poſſe/- 


ion of them: But if He parts with the Pee gion of the Goods, 
He parts with his Lien. 494. 


Leigned 
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Feigned Jſue. 


The C/ upon it were directed to be taxed, FROM the Time when 


it was FIRST ordered by Conſent of the Parties; (including 
the Diſputes about ſettling it, but Nothing prior to 1t's being 
conſented to.) Page 603, 604. 


Feme Covert—Sce Boron and Peme. 


Separated from her Huſband. 542. See Baron and F eme. 
Her Vill, under a Power to make One. 432. See Baron and 
Feme, Deviſe. 3 


Feofkment, 
In b Operation of it. 92. (per Knowler, arguendo.) 
The Nature and Operation of a Feoffment with a View = to 
make a Tenant to the Precipe. 115 to 119. 


A Feoffee to the Intent to be Tenant to the Præcipe, is a mere In- 
ſtrument for One purpoſe of Form only: His Wife ſhall not be 


endowed; Nor his Statutes or Judgments affect the Land,; Nor 


his Term (if He has One) merge. 


A Man ſhall not, by his own inſurimus e e acquire an Ad- 


vantage to Himſelf: For an Act faunded in Wrong ſhall not, by 


Virtue of the Crime ilſe lf, become Legal, for the Author 8 


Advantage. 118. 


F ines payable | to Lord.— 
On Copybolds granted for Terms of Y. ears. . 296 to 219. Sec : Copybold, 


F raud. 8 


Fraud or - Covin may, in Judgment 4 Law, avoid every Kind of 


ä 


i as mac in a Court of Law, x as ina Court of 
Equity. 391 to 396. 


« What Circumſtances and Facts amount to Fraud or r Covin,” 1 


always a Queſtion of Law. 390. V. infra, 474. . 
Caurts of Equity, and Courts of Fo have a concurrent Turi}- 
diction, to ſuppreſs and relieve againſt Fraud: But the Inter- 
poſition of the former is often neceſſary, for the better inveſti- 

_ gating Truth, and to give more complete Redreſs. 396. V. 
infra, 430, 482. | 
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Whether a Tranſaction be fair or fraudulent,” is often a Que- 
ſtion of Law: It is the Judgment of Law, upon Facts and 

Intents. Page 474. V. ſupra, 396. 

Courts of Equity cannot decree a Deed made by a Trader, to be 
fraudulent; which is not fraudulent at Law, and an A# of 
Bankruptcy. 480, yu See Bankrupt. 


Freedom | 
Of a Corporation—See Corporation, By-Law, Mandanus. 


Tz . rechold,  Freeholder—Sce Seiſin, Digi 7M 


The Idea of a Freehold and of a Frecholder, een to the au- 


cient Feudal Law. 107 to 114. 
The Idea which modern Times annex to Freehold and F recholder, 
is taken merely from the Duration of the Eſtate. 108, ” 


Game—S>ce Conviction. 
Grants 
| OF Offices, by Biſhops. 221 to 226. See Biſhops. 


Great Seal 


Reſigned by the Earl of Hordwicke. td. 
Delivered to three Lords Commiſſioners, Smythe, and Tu. 
Wilmot. Ibid. OE 


Habeas Cozpus, 


N impreſſed & Man i in Cuſtody at the Savoy, brought up by his 
Bail, to be ſurrendered in heir Diſcharge, muſt be firſt 
committed to the Cuſtody of the Marſbal; who muſt inſtantly 

deliver Him to the Keeper of the Savoy. 339, 340. Sec 
Soldier. 
Thued in Vacation, returnable immediate before the Judge at his 
Chambers, does not expire by the Ten Ss coming on, (lo as to 
tequire 
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require a new Writ:) But the Defendant = be brought 2279 

Court, upon the OLD Writ, Page 460. V. infra, 542, 606. 

And being then committed to the Marſpal, if He has no Bail 
ready; (for the Court cannot commit Him to a King's Me/- 
ſenger;) He may be afterwards brought up by Rur from the 
Priſon of this Court, without being obliged to ſue out a new 
Habeas Corpus. Ibid. 

Tſued i in Vacation: The Perſon was brought 7nto Court, in Term- 
Time. 542. V. ſupra, 460. 

For a WVife. 542. See Baron and Feme. 

For a young 1255 who had been decoyed away from her Father; 
but now -defred to continue with Him. 606. This J/rit aljs 
iffued in Vacation; And was returned in Court, (ut fupra, 460, 
542.) 606, 608. 

No Peer or. Lord of Parliament hath Privilege againſt being com- 
pelled by Proceſs of the Courts in We/tmin/ter- Hall, to pay Obe- 
dience to a Writ of Habeas Corpus directed to Him. 632. 
See Privilege. 

For an imbreſſed Man — The Rule was diſcharged, upon the 
Merits; but without Coſts. 637. And in another impreſſed 
Man's Caſe, the Man was diſcharged, upon the Merits: But 
the Court would not give Him — 638. 


Hawkers, Pedlars and Petty- chapmen. 


A fingle Act of 8 selling does not make a Man sven a Trader as 


chat He ought t to take out a Licence. 641 3» 01 14. See Conviction, 


High-Way— 


"The Owner of tbe Soil may recover it in Ejement ; but 22 


to the Eaſement: And He has a Right to the Freehold and al! 


| Profits above and under Ground, except only the Right ot 
Paſſage. 143 to 147. See Ejedtment. 
Nufances NEAR it. 337, 338. See Indictment for - a Nuſance. 
Repair of Roads or Highways, INCLOSED * the Owner of Lands 
adjoining— 85 
Iſt. Such Owner may inclyſe, hs his own Authority : But 
under a Conditions, VIZ. 
1ſt. He is obliged to repair, till He throws up the In- 
cloſure. 465. 
2d. He muſt leave /# ficient Space and Room for the 
Road. Ibid. 
_2dly. An open Road lying through open common Fields, an 
AQ of Parliament (a private Act 15 G. 2. c.) was made 
for incloſing and dividing them. The Commiſſioners di- 
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rected a public Road acroſs them, (which Road had alſo 
exiſted before;) and then allotted the Lands. One, whoſe 
Lot adjoined to this open Road, incloſed it. He is not 
bound to repair it, under the general Rule (p. 465. ut 
fupra:) But the Hamlet remains liable; as they were bound, 
before the Act, to repair the former Road. Page 465, 
4.00. 
Change or Alteration of a Road or Highway, muſt be by a Writ 
of ad quod damnum. 405. 
Repair of a Road altered under an ad quod damnum— 
iſt. The Owner of the Land is f obliged to repair the new 
Road; even though it was at firſt an open Road, and the 
Jury Airect it to be mcloſed; 465. 
2d. Unleſs the Jury —_— ſuch a Condition pow Him, Ibid. 


Indictment 
Ou 5 Eliz. c. 4. may be found at a City or at a Burrough- 


Seſſions: It is (by 31 Eliz. c. 5. § 7.) only [PE from N 


being brought our of the County. 251, 252. 
For a Nuſance, in erecting Buildings at the PAR ISH of T. NEAR 
the King's Common High- Way there, and NEAR the Dwel- 
ling Houſes of ſeveral of the Inhabitants; and there making 
acid Spirit of Sulphur Sc, &c; whereby the Air was impreg- 
nated with NOTSOME and OFFENSIVE Stinks Sc: To the Con- 
mon Nufance of all Sc, inhabiting &c, and paſling &c. 
1ſt. This is a ſufficient Charge of the Hurtfulneſs, under 
the Word . noxious.” 336, 337, 338. However, per 
Lord Mansfeld, Unwholeſomeneſi is not eſſential: It is 
enough, if the Smell be ſo oFrENsIvE, as to render the 
Enjoyment of Lite and Property, uncomfortable. 337. 
2dly. Near the High-Way, and NgAR the Houſes, is hl. 
ficiently certain. 337, 338. 
Idly.“ At the PARISH' is ing it Mieten h 
without ſaying Ix the Ton or Vill. Ibid. And per De- 
niſon, Vill“ and“ Pariſh” ſhall be ad e as Co- 
extenſiue, except on the Statute of Additions, and that of 
Appeals of Death. 337, 3 338. 
On a Statute (1 / 1. c. 22. 50.) giving Juriſdiction to the Mayor 
IN SESSIONS, an Indi&ment is the proper Method, as being 
the ordinary and Common-Law Courſe ; (in which Courſe, this 
Juriſdiction ought to be exerciſed:) But an Information will 
| | not 
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not lie; but ſhall be quaſhed on N becauſe there is no 
ſuch Juriſdiction given. Page 33g, 

For a Nuance, in ſetting a Perjon (for "Hh Days)! in the Foot- 
Way of the public Street in London, to deliver out PRINTED 
BiLLs of the Defendant's Occupation ; whereby the ſaid Foot - 
Way was greatly obftrudted &c—was QUASHED ; as being a Mat- 
ter NOT zndiftable. 516. 

Lies Nor, upon an Act of Parliament which creates a NE Of- 
Fence, and preſcribes a 5 * 54 5. (V. ra, 
803 to 806.) 


For exerciſing @ Trade, contrary to 5 Ellis. b. + See Trade, 
8 oldier. 8 tatutes. 


| Inferio2 Courts. 


Proviſo of 21 F. 1. c. 23. vis. $ 6. That that AX (made to 
prevent Removal of Suits) ſhall only extend to ſuch as have an 
Utter Barriſter for Judge or Deputy, and who ſhall be actually 

reſent at the Trial. 515. See Procedendo, Statutes. 

® 1ey may ſet afide regular mterlocutory Fudgmento, in order to let 
in a Trl of the Merits: But can Nor /et gſide VERDIC Ts. 
except for r Irregularity; (not Apen the Win 5715 72. 


Infozmation 


For a « Challonrts was denied to the frf Sender of it, (though the 
other accepted it, and even propoſed to fight with Prſtols:) 
And He was left to his 7 Remedy, by 198 88 or Indict- 

V 

For a Challenge A Rule 56 860 U Cauſe” Was granted. upon 

producing only Copixs of the Letters containing it: But tuch 
Copies muſt be ſuficiently verified. 402 ? 

This extraordinary Aſſiſtance ſhall not be given to Cheats and 
Gamblers, againſt other Cheats and Gamblers (who have fallen 
out together: ) But the Court will leave them to chew ordinary 
Remedy. 548. = 

Againſt Juſtices of Peace, for REFUSING to grant 2 Licence to 
an Inn-keeper, under 26 G. 2. c. 31. was denied. -4 56 to 
565. V. infra, p. 053, 654. and p. 1249, 1448. 
aft. The Juſtices acting for the Diviþon GE the SOLE Dif- 
cretion, without any Appeal from their Judgment. Lid. 

2d. But if They abuſe this Truſt, by exerciſing this abſolute 
Diſcretion, with Partiality, Malice, or Corruption; and 

this be clear and apparent; They are liable to Proſe- 
cution by Indictment or Information, i to an Ac- 

tion.) Ibid. 

8 B att 
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+ Not for an Error in Fudgment, if their Heart and T:- 
tention be pure. Page 563. 


Infoꝛmation * Mature of Quo Marranto. 


For HOLDING A COURT OF RECoRD, within a Charter- Bur- 
r517h, and preſiding therein, in the Abſence of the Bailiffs (to 
whom the Right of Holding it is given by the Charter ;) He 
not being One of the Bailiffs: Which Information was brought 

by the Protonotary and Clerk of the Crown of the Great Seffion 
for Denbigh, at the Relation of . M. Eſq; © ACccoRDING o 
« the Form of the STATUTE. The Defendant denies the 
Fact; and then diſclaims. Judgment is given againſt Him; 
1ſt. Of Oufter ; 2dly. © That the Relator do recover his Cos rs, 
| ACCORDING 79 the Porm of the Statute. On which Judgment, 
Error was brought. 
iſt. This is no Charge of ufurping the Office of Bailiff 
407, 408, 409. 1155 
2d. The Act of 9 Ann. c. 20. 84. 5. does not extend to 
the Exerciſe of ſuch Offices 7: Corporations, as do not 
relate to Rights of Freedom: But is confined to Corporate 
Offices, and Rights to Freedom Or other Corporate | 
Keights. Ibid. ed 
zd. It never intended to give Cofts, in fuch Caſes as the 
preſent; not being a Corporate Franchiſe, 1 nor affecting 
Corporate Rights. 1b. 
ath. Yet a Common-Law Information in Nature of Quo mar- 
ranto will lie, for uſurping it without Authority. Lid. 
5th. The Common-Law Judgment, «of Ouſter, was af- 
firmed: The Statute- Judgment 5 That the Relator recover 
« his Coffs, was reverſed. 409. 


Shall not be granted, afzer a great Length of quiet and unim mpe 3 


Poſſeſiun of the Perſons under whom the Defendant claims : 

The preſent Caſe was 29 Tears: For, though there be 10 Sta- 
inte nor even fixed Rille of Limitation, yet the Court ought | 
to exerciſe a Ditcretion, after a great Length of Time. 433, 


434. 


Four Infor mations were CONSOLIDATED inte ONE, upon 9 Ann. 


C. 20. & 4. Which permits ſuch Leave of the Court, "Where 
the ſeveral Rights can be properly determined in one Infor- 
mation. 573. 


Information 10 tam &c. 


For exerc: ang a Trade, contrary to 5 Elie. c. 4. not having ſerved 
an . 


5 Being 
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1. Being laid at a Pariſh, is no Reaſon to guaſh it on Mo— 
tion. Page 366, 367. 
2. Qu. Whether that Act extends to Villages, (as well as to 
Cities, Market-Towns, and Towns Corporate.) 366, 
67. 
"cinta not be averred that the Defendant did not the; 
(at the Time of the — of the Act) exerciſe the Trade. 
67. 

e does not ke, where the Juriſdiction is given to a 
Mayor Ix SESSIONS; as on 1 J. 1. c. 22. (about Cutting of 
Leather :) The Proceeding muſt be in the ordinary Way, 1. e 
by Inaiftment. 389, 390. 

A Common Informer 1s not intitled to the ſame ee 
Indulgence of the Court, as the Party really injured, ng 3 for 
Juſtice and Reparation. ou: See Practice. 


Jnquiſition—5e«  Coroer, 


If the Coroner omits to take an Inquiſition upon an untimely Death, 


it may be done by Juſtices of e Dyer and Ter- 
miner, or of the Peace. 18, 19. 


But it muſt be done publickly and openly. „ - Ibid, 


For, if it be found ſecretly and privately, it ſhall be quaſhed. 19. 
Of T-firudtion; of Lana þ 147- See E vidence. 


Infurance—5cc Policy. 

5 Double. 

ift. As between the e and Inſured, upon the Prin- 
ciples of Commutative Juſtice, there is no Reaſon why 
the Inſurers ſhould not pay the hole, even upon a double 
Inſurance; They having received a Premium tor the whole 
Riſque. 492. 

2dly. But, before the Introduction of Wagering Policies, it 
was ſettled (upon Principles of Convenience,) “ That a 
« Perſon inſured more than once ſhould receive but One 
« ſingle Satisfaction“; and that the ſeveral Inſurers ſhould - 

All contribute pro rata. Ibid. 

2dly. And it is exactly the ſame Thing, whether a Perſon 
makes both Inſurances in his 52wn Name, or uſes the N ames 
of Others for his own Benefit. Ibid. 

4thly. The Act of 19 G. 2. c. 47. expreflly probibits Re- 
aſſuring ; unleſs the Aſſurer ſhall become iꝝſolvent, or a 
Bankrupt, or die: And directs that even then, “ it ſhall 

be expreſſed in the Policy, to be a Re- Afurance.” 492, 
"Oy 5thly. 
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5thly. The Idea of a double Inſurance is, where the ./ame 
228 is to receive DOUBLE SATISFACTION for the ſame 
Los, by Reaſon of his having made 400 Inſurances upon 
the ſame Thing. Page 493, 494, 495. 

bthly. But various Perſons may inſure various Intereſts, on 
the ſame Thing; and Each, to the whole Value; (as, the 
Matter, for Wages; the Owner, for Freight; One Perſon, 
for Goods; Another, for Bottomree &c:) And this is not 

within the Idea or Reaſon of a double Inſurance. id. 
7thly. If One Perſon inſures the Whole with one Set of In- 
ſurers; And Another Perſon, with another Set; and the 
firſt Set are bound to pay the ole to their Inſured; They 
have a Right to fand in his Place, for a Contribution if 
they can get it) to be paid by the other det of Inſurers to 
them. 495. 


Intention of the Parties 


Ovght to prevail, both in Deeds and Deviſes, unleſs contrary to 


Law. 233, 272, 273. 20h, 286. See Conſtructiom, Deed, Dein. 
Juue— 


I mmaterial—Sec Repheader. 


Judges of B. K. 


At what 22 Times the preſent For our were ſworn-in. 1, 2. 


Judgment 


May be entered up nunc pro func, at the Diſcretion of the Court. 
148 and 226. 
As in Caſe of a Non-Suit. See Non-Suit- 
In Ejebſ ment, where one Defendant dies between Iſue and Trial. 
See Ejedtment. 
5 Interlocutory, may be ſet a de by an Inferior Court, in two Caſes; 
8 


iſt. For Vegulu ig. S : 
 adly. To let in a Trial of the Merits ; even thaurh the Judg- 
ment be REGULAR. Ibid. 


Jurisdiction 


The Want of it, is a Reaſon for quaſhing an fats pon 


Motion. yy to 391. 


Juro2s, 


— — 
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Juroꝛs, Jury 
Special Fined 200. apiece, for neglecting to attend a Trial at Bar. 


Page 274. But the Fines were afterward taken of, at the De- 
fire of thoſe who did attend. 274. 


Are the /tr1&? and proper Judges of Caſes depending entirely on 


Circumſtances ; as Damages for Criminal ESE ern 


009. 

See Verdict. 
So, where the Evidence is nearly in Qmpuilibrio. 393, 394, 397- 
See Verdict, Practice. 9 393» 39+» 397 


But a Verdict againſt Evidence, or againſt greatly preponderating 
Evidence, may be ſet aſide. Lid. "Sec Verdict, Practice. 

Trials by Jury— _ 

Could not now ſubüitt (in Civil Cor) without a Power 

ſomewhere, to grant Nez Trials. 393 3. See Practice. 


E uſtices of Peace, 


A Juſtice of Peace was appointed Overſeer. The Seſſions, upon | 
his Appeal, diſcharge the Order which appoints him ſo; It 
appearing unto them “ That He had for ſome Years been, and 
« was at the Time of the Nomination, and alſo at the Time 

« of making the Order of Seſſions, an acling Juſtice of Peace 

% for the faid County. reſiding within the laid Pariſh, and a 

« ſubſtantial Houſekeeper there; and alſo a Lieutenant of Ma- 
rines in his Majeſty's Service upon Half Pay; AND that there 
are OTHER ſufficient Houſholders within the ſaid Pariſh, for 
the doing ſuch Office”: They THEREFORE vacate the Order 
which appointed Him Overſeer; fo far as it relates to Him. 


And the Court confirmed their Order; and quathed that of the 
two Juſtices which appointed Him. 


1ſt. The Seſlions have a Right of Yudging upon Appeal, with 
the fame Latitude of Dicretion, as the two Adee had. 
240, 247. 
2dly. The Court will intend every Thing 2 Pavour of the 
Juſtices, upon their Orders. Ibid. „ 
zdly. They have 20 Need to give any Reaſon. Ibid. And if 
not, ſhall be preſumed to have acted on Proper Grounds, 
i. 
athly. If they give bad Reaſons, which contain their whole 
Reaſons, and manifeſtly conclude agen. them, their Or- 
ders will be bad. id. 
cthly. But if they give only an IMPERFECT. Reaſon, or an 
juconcluſive One; (but not a repugnant One, or ſuch as 
the Court : are Jbliged to judge to be their «obg/e Realon, 
8 C. and 


AN. 


cc 
cc 


cc 
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— 


and a bad One;) the Court ought to preſame their Order 
to be right. Page 240, 247. 
6thly. Qu. Whether the Offices of Juſtice of Peace, and of 
Overſeer in his own Pariſh, are compatible. Ibid. 
-thly. Qu. Whether an Over/cer can appoint a Deputy. 1477. 
Refu/ing to grant Licences to keep Inns, or to ſell Ale. 5 56 to 
564, and 653. See Licence, 1u/ormation. 
Making a Warrant of Diſtreſs upon a Poor- Rate — 
itt. No Action of Treſpaſs will lie againſt the Juſtices, 
though the Rate and Aſſeſſment be bad; if It has never 
been "appealed from. $81, 507, 
adly. Nor upon the Warrant, not being void ſo as to make 
it a Treſpaſs ah initio. Ibid. 
2dly. And the Juſtices can not be T; reſpaſſers, by what the 
| Officers afterwards do. 587. 
Committing both Huſband and Wire, Pariſh-Poor, RETURN- 
ING 79 the Pariſh from whence they had been legally removed, 
without bringing a Certificate, 595 to 604. See Pariſh-Porr. 


3 Seiſin, He 


107 alienated, in tie Times of the ancient Feudal Law, 
107. See Alienation. 


Landlozd. Sec Rent, Tenant, Statutes. 
Leaſes— 

Made nale Phat, 120. See Powers. 

A Leaſe is a Contract between Landlord and Tenant, by which 


| Both are bound in mutual Stipulations: And it can he no Leaſe, 


unleſs ſome Perſon e to hire the THing demiſed, and 70 pay 
the Rent. 122. 


F or, a 5 and a Leaſe, are the fame Species of Contract. Did. 


Leather 


Cutting it. See Sean Jac. 1. c. 22. 9 50. under p. 389, 
300. and again under p. 498, 499. 


Le⸗ 
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EL egacy— 


Is a veſted Intereſt, when the Time is annexed to the Payment 
only ; and not to the Legacy itſelf: Otherwiſe, where the Time 
is Part of the Condition of its becoming payable. Page 227. 


The Term“ Legacy may be applied to Land as well as Mo- | 


ney. 271 to 273. See Deviſe. 


Licence— 


To keep an Im—The */uftices of” the Div 2 on have the ſole Diſ- 
cretion. 556 to TP See Statutes (26 G. 2. c. 31.) and In- 
formation (againſt Juſtices, for refuſing One. * 


To fell Ale. V. ſupra, and Information. 


Limitation— 


Of 2b Warrants Informations—See Informations il Mosse of 


* Warrants.” | 
Of Bond. About 20 Years is commonly taken to be the general 


Time: But it has been left to a Jury, upon 18 Years (by 


Lord Raymond. ) 434- 


London— 


Cuſtoms— 


1ſt, If put in . are 1 by the Mayor and Aldermen, 
by the Mouth of their Recorder. 249. But there muſt 


be a proper Surm/e, in order to this Method of Trial. 161d. 


ly The Recorder certified ore tenus at the Bar: (Which 


has not been actually done at the Bar of this Court, within 
200 Years paſt.) 248, 249, 250. 
zZdly. The Cuſtom certified by Him, was, That if One 
Perſon has a Houſe which has anciexnT Lights Front- 


ing oppoſite to or over an adjoining Houſe or ancient 


Foundation of a Houſe, the Owner of the latter Housꝝ 
« or ancient Foundation of a HousE, may exalt his Houle, 
or rebuild upon ſuch ancient Foundation any new Houſe, 


to ANY Highth that he ſhall pleaſe, againſt and oppo- 


« {ze to the ſaid ancient Lights of the former, and thereby 


< obſcure them”: But this Cuſtom is confined to Meſſuages | 
or HovsEs; and does not extend to OTHER Erections 7 


Buildings. Ibid. 


TGT IN Ses$1onNs—His Juriſdiction under 1 Arr. 1. r. 22. 


$ 50. about cutting Leather, See Statutes. 
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Loꝛds— 
Their Privileges. Page 632. See Privilege. 


Mandamus 


T O compel a Meeting under a By-Law. See By-Law. 


To approve a Perſon arbitrarily and without Cauſe diſap- 
proved of. See By-Law. 


Te a Viſitor „ to exerciſe his Viſitatorial Power over the Tempo- 
* ralties of a Cathedral Church, concerning the zutermediate 


_ «© Props during the Vacancy of a Stall Denied; as being a 
Matter proper for an Action at Law.“ 567. 


Maxims 


6 Boni Judicis eſt, ampliare JusTITIAM” —is the true Text: 
N ot Juri Jarctionem.” 304. 


Money 


Payment of i it ute Court. 578. See Pr aclice. hy 


Portgage— 
By Bankrupts. 477, 478. See Bankrupt. 


Mutual Debts. See Ser-off, Statutes. 


New Trial—$ce Prodlice, Repleader, 7. erdlict. 


OR Exc hich of Damages: 609. See Verdis. 
Is no more than having the Cauſe more deliberately con- 
ſidered by another Jury; when there is a regſonable Doubt, or 
perhaps a Certainty, ** That Juſtice has not been done. 393. 


It is neceſſury to Fuſtice, chat Ro Verdicts thould be re-conti- 
dered. Jbid. 


1 7 5 And 
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And it is always on Payment of Cote, to the Party in Poſſeſion 
of the Verdict. Page 394. 


The Courts or Law grant New Trials of late Years, more liberally 
than they did formerly: And hy they do fo. 395. 
The Grounds on which they ought to be granted. 393 to 398. 


Non⸗ſuit. 


Action againſt Two; Fang wet AGAINST One, by Default; Rule 
for Judgment FOR 27 Other, as in Caſe of a Non-fuit, putr- 
ſuant to 14 G. 2. c. 17. § 1. Yet this Defendant cannot have 
his Coſts taxed as in Cale of a Non-ſuit; becauſe the Caſe of a 
 Non-ſuit does NOT here exit: For if the Plaintiff be non-ſuited, 
He muſt be out of Court as againſt Both Defendants ; whereas 
He has obtained Judgment: . One of them. 359. 


Noti te 


Of an 11 if lion at the Aﬀſzes, upon an 1 1 Death, where 
the Coroner has omitted to take One is neceſſary. 19 
Of being elected on the Livery of a Company given, © to atttend 
at the next Court of Aſſiſtants, to take upon him the Livery.“ 
| 2 240. | 
15 The Notice ſhall be intended to be regular: Per Deniſon. 
ö 
2dly. A Livery-Man of the Company 187 to La when the ; 
next Court is: Per Lord Mansfield. 239. Yet N. B. This 
Court was wuncertain: For the Time of Holding it was ap- | 
pointable by the Maſter and Warden. Lid. 
To Corporators— Of Courts, which their general Duty obliges 
them to attend-—Where it muſt. be e 540, 541. See 
 Digfranch ement. 


— — pn CD nad ao ney 


+ 
- = 
= 
7 - — — 
* 2 — — — — - — — 5 — — = —— * 
* ———ͤů — — — + - - — _— = as PR o=2 . — en — - = 
— * — ——— ——.— — — 2 —— r r , . 22 29 2 — « — . — 
— - — — ——_ - pans — — . — - — 4 A — — — _ 2 
— - : - — — * a — _ - CEIGDAT 5 a6 o 
T — * , e = N a 3 * * RR ²˙ RR IIS = - <p > 
- 32 2 8 : SLES = 25 ——Y l 
* wy — 3 — — 2 > 2 2 — « , k = 8 bo * =, erer = 
by — ——— - p —— - * — — — by — FS 2 - L — . = — 1 5 
rr SS OE EE SS = - _ 0 — — POT. NE AN os ment Ko =) fn Bet rl Oe 3 
— — 5 - 1 1 5 — — 
on < l 2 1 9 ieee, 1 
. 


—— > 9 BOS [ üuä— —U—ͤ ũͤ . ————üͤ Ag” Tal 
- 4 n P 


— 
— — — 
2 aq me pts 


2 
F I ooo 


— —— 


. ee EERS 


- LARS . 33 
— — — — — 


nt. =, > % 


— L 
— — —— —— — — 


ith! 
10 


— — 
——ä — 
— ä—ä—2äñ —— 


— 
. 2s 65 nn trn—e 
— — — — * 


— — 


2 


Nufanre— 


Calling a Thing a Nuſance (in a Plas) will not make it to: This 
can not alter the Law. 267. 
The Perſon injured by a Nuſance may not abate the Whole of it. 
where it ariſes only from Exceſs; but only /h much of it, as by 
its Exceſs above what 1s allowable, conſtitutes the Nuſance. 
267, 268. 
In occaſioning noxtous and often 1 ve Sten hee in a Pans, NEAR 
the * s Highway, and NEAR ſeveral Renn 3 30, 
337» 33 See ee for a Nuſance. 
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Offices. 
G RANTS of them, by Biſhops. Page 221 to 226. See Brſhops. 


Ozders 


Of Juſtices are intitled to all fawurable Preſumptions. 246, 247, 
248. See this at large under Title Juſtices of Peace.“ 

Of Seffions, upon a Turnpibe-Act, for digging Mater tals in PRIVATE 
Soil. See Turn-pikes, 

An Order needs not be ſo ftiridtly in Form, as an Indifment muſt : 
An Alternative Charge is not good in an Indictment; but may be 
good, in an Order. 400. This was an Order on 11 G. 2. c. 19. 
§ 3. for preventing Frauds by Tenants: The Orders were affir- 
med; though it was objected, as follows, vis. 
iſt. That it is only an alternative Charge That the Defen- 

dant aided and aſſiſted in removing oR concealing the 
« Tenant's Goods.“ 261d. 

2d. It is not charged © That the Tenant Himſelf did remove 
« them;” nor © That the Defendant aided and aſſiſted 
Him.” ibid. 

To appoint Over ſeers—appointing MORE Than FouR, is bad. 452. 

For fe ing one Ferdi, in AID of another; purſuant to 43 Els. 
C. 2. 

i. i within the fame Hundred, Two Juſtices have Juriſdidt- FE 

570, 
ad. 11 the e is not able, Then the Skssloxs are to aſſeſs 
any other Pariſh within the County. ibid. 
3d. The tec Juſtices mult let that both Pariſhes are * 


the ſame Hundred, or r Diviſic en Hnony nous or equivalent 10 
Hundred. 577. 


5 »Oꝛders of Removal, 
Caſes under 


this Head, very fully; for the accommodation of Gentlemen who give their Aſſitance at the Quarter 
Seſſions. 


The genera] Rule how to zitle all Caſes of this Sort. 52, K 
No. 13 1. The Juſtices have no Power to remove a married Woman from her 


N. B. Theſe Hiſband 's OWN Fg. upon her being only LIKELY to become 


Numbers cor- chargeable. 53. 
reſpond with ; 


the Quarto Edition of my Settlement-Caſes : Wherein all theſe Caſes are publiſhed at large; together with 
130 others prior to them, and likewiſe ſuch as are /ub/equent to chem. 


No. 132. The Tenant's being rated AND paying the LanD-tax amounts to 
ſuch a Notice as gains him a Settlement under 3, 4 V. & M. 
1 6: Although he be repaid it again, by the Landlord, 


(or a Tide-Waiter, by the Collector: And this, though it be 
{Wo  Rearters only. 247, 248. 


An 


&, TA B LE of che Principal Matters. 


oy r — yo 


An- ate (by Pariſh- Indentre) voluntnrily permitted by her No. 


Maſter to go and work elſewhere for her own Benefit, and ac- 
cordingly © rving ancther Maſter in another Pariſh above 40 Days; 
then returning to her Indenture-Maſter, and ſtaying with him 
on} y 8 Days, "at the End of which, her Apprenticeſhip expired, 
OED ed in that other Matter's Pariſh, where She ſerved 40 


Da: s: For, ſuch ſervice was UNDER Ye Indenture, which was 


Rewer diſcharged. {*age:327, 43008. 


The WIE and four Children of Richard Crockford jun. were re- 


LOS 


moved from Etvetham to Al Which Order was ” Confined by 
the Seſſions; and both Orders were afirmed by this Court. This 
Richard Crackford's Father and Mother gme by CERTIFICATE 
from Alton to Eivetheom ; where this Son was BORN, SUBSE- 
QUENT f the Certificate. He became a hired Servant to Sir 
Harry Calthorpe, at Elvetham (the Place of Sir Harry's Reſidence,) 


and ſerved him, in all, ten Years. But the LAST 40 Dars of 


the ſecond Year's Service was at Scarborough : Where, without 
ever quitting his Service, He applied to his Maſter, at the End 
of the ſecond Year, to make @ new Agreement for another Year. 
His Maſter faid “It <oould be Time enough, when they returned 
Home to Elvetham.” Whereupon the Servant continued on, 
for about fix Weeks, till they returned. Then he was ac ain 


Hired by his ſaid Maſter, for a fhird Year, at advanced Wages ; 
and ſerved it out, in Eluetbam; and continued 7 Years more in 


the ſame Service, in Ekvetham, After which, he married this 
Wife, and had theſe Children. 308. 


. 


1. The iße and Children were properly 3 to the Settle- 


ment of the Huſband and Father of them: And if He ſhould 


in future come to Elvetham, he may be removed by another 
Order. 308 to 314. 


2. Alton, which gave the Certificate, was that proper Settle 


ment. 310 to 314. For 
1ſt. Though a Servant may gain a Settlement in a Place 


vrhere his. Maſter has none, or where the Majier never reſices 


 hinſe %; ibid. 


2dly. Yet this Servant 3 no Settlement at Scarterouch 


(where his Maſter only w went as a Caſual Sgjourner, not as 


an Inhabitant.) 7bid. 


30 Beſides, here was not any Finiſhing or End of the 


original Contract, by what pafſed at Scar berough-: On the 
contrary, it was adjourned and continued; And the Re- 
hiring for the third Year was franſacted at Elvetham. 
So that the Whole was a CONTINUATION of the 


Original Service firſt BEGUN under the Certificate from 
Alten. ibid. 


An Order of CoxnFIRMATION (upon Appeal to the Seſſions) i is cen No. 13 


cluſ;ve, and binds all the World ; But an Order of DISCHARGE or 
| e Ru- 


* 
30 


133. 
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N. 139. 


1406 


8 


N 141. 


N 9.5 142. 


RrvexrsAL is only final between the two then contending Pariſbes; 
And no Third Perſon is bound thereby. And 7his Diſtinction is 
ſully ſettled, and quite juſt and reaſonable : For the two conten- 
ding Pariſhes have been fully heard; The third Pariſh, not at 
all. Poge 354 to 350. 

The CHILD of a Certificate Perſon, having regular ly gained a Set- 
tlement in a Hd Pariſh. may, AFTER fal, gain One in the 
certificated Pariſh. 357 and 358. 

A bond jde Purchaſer of a ſmall Purchaſe under 301. Value; if rated 
and paying towards the public Taxes of the Parith, does, by ſuch 
being rated and paying, gain a Settlement that ſhall contzznue beyond 
the Time of his Inhabitancy. 3 Fot 


Ht. The 9 G. 1. c. 7. 5. was Oy levelled againſt fraudulent 
Purchaſers. 21d. 


2d. The 3, 4 V. & M. c. 11. § 6. is not affefted by 9 G. 1. 
bid. f 
zd. The Pariſh is not hl ged even by 17 G. 2. c. 38. to rate 
a Perſon unfit to be rated. 371. 
A Hiring for Eleven Months “ and to give a Mentl's Service i in, 
« beyond the Eleven Months“ —is a Hiring for a Year. 372. 
A Queſtion was made concerning the Neceſſity of a Pauper's ta- 
king out Adminiſtration, in Order to gain a Settlement: But this 
Queſtion was not now determined; becauſe it was holden to be 
ſtated as a Fact, © That the Pauper had a derivative Settlement“ 
(excluſrve of the Claim under Adminiſtration.) 435 
A Hiring for One Year, to wit, from Mictaelmas 175 2 to M. 1753, 
with Liberty to let himſelf for the Harveſi- Mouth, to any other 
«© Perſon,” is no Hiring for a Near. 4.90, 497. 
The Corftruftion has been favourable as to the Ser vice; but more. 
rich as to the Hiring. ibid. 
An Apprentice (by Pariſi-Indenture, till 24) was, by a maſt ex- 
plicit and formal AGREEMENT between bis Maſter and Himſeif, 
DISCHARGED from his Apprenticeſhip, And the Indentures de- 
livered up; the Apprentice being hen UNDER 21. He then 
left his Maſter; and was regularly hired for a Yea: and ſer ved 
for a Year in A. He gains no Settlement in A. 500, 501. 
iſt. The Infant's Conſent is of no Validity: (F or, being under 
Age, He could not conſent to his being diſcharged.) 501. 
- 2d. The ſubſequent Service of the Apprentice, under the 
Hiring for a Year, gained 0 SertJement ; as being by the 
Maſter's Leave and Conſent, and ſo a Service UNDER the 
Indenture. 50. 
3d. For this is no EXPRESS and EXPLICIT Leave given by the 
Maſter to a PARTICULAR Service; but intended to be gene- 
ral, and even founded on a Miſtake. 207d. See ante, under 


Pa. 307, 308. 


I Dane! 


— 


ATABLE of the Principal Matters, 


— — 


Daniel Harriſon, Mary his Wife, and William their Son tan e Ns. 1 
went by CERTIFICATE to refide at Co/d-Afhton. Her Father, 
being poſſeſſed of a Term in a Tenement in Cold- Af, ton, died inte- 
tate, leaving Her and Five otter Children. Danze! and She and 
Miliam (then under 5 Years of Age) entered and took P olleffion ; 
and Daniel and Mary have cccipied ever ſincr, (being 29 Years :) 
But xo Adminiſtration was ever granted either to them, or to 
any other Perſons. William lived with his T ather and Mother 77 
the ſaid Tenement, till aBouT 8 or 9 Years ago: When he mar- 
ried, and lived ſeparate, but gained no other Settlement. Daniel 
(the Father) ſerved the Office of Tithingman for the ſaid Parith, 
for Half a Year, about 25 Year ago; and the ſame Othce again, 
for another Haff Year, about 5 Years ago; The Cuſtom there 
being © to ſerve it for Half à Year only, at a Time.” All of 
them were ſettled at Cold Aſhton. Page 510, 

iſt. The 9, 10. 3. c. 11. mentions the © Taking a Leaſe of 
* a Tenant of 101. per Annum Value,” or“ Executing ſome 
« annual Office in the Pariſh,” as the the o Methods 
by which a Certificated Perſon can gain a Settlement. 507. 

2d. But by a reaſonable Conſlruction, an EsT ATE of a Man's 
cron from which He cannet be removed, is within this Act. 
ibid. 15 

3d. The Office ſtated in this Cuſtom is ut an ANNUAL 
Office; but an Office for Half a Year only. 504. 

4th. Daniel, the Father of Milliam, here acquired ſuch a 
Right as rendered him irremevable. 508, 509, 510. 


11t. It was a 20 Years Poſe 10% > Which will maintain or 
defend even an Ejectment. ibid. | 


2dly. After fo long a Poſſeſſion, a regular Title to it hall be 
preſumed. ibid. 


zdly. As to the general Queſtion © Whether the mere Poſe 
« [c/jion of a Term, by the /e Next of Kin, WITHOUT | 
80 Adminiſtration, be ſufficient to render irremoveable ;' 
it is out of the preſent particular Caſe, 
sth. William, the Son of Daniel, here paige - a derivativ, 
Settlement in C. A. from his Father. [b:d. 
1ſt. The Children of all Parents muſt kave the Settlement of 


the Father, TILL hey acquire Another for themſelves. 
Did. 


2dly. A critical and ſevere Scanning of Words and Expreſ- 
ſions ſhall ut be admitted, to prevent this. id. 


An Order of S:ſions made on Appeal is not obliged to ſtate the Cate No. 144. 
ſpecially: And, where their Expreſſion is not abſolutely clear 
and explicit, they ſhall be intended to have done right. 514. 
An Unmarried Perſon, not having Child or Children, may be hired No. 145. 
for a Servant, and gain a Settlement by the Service: (by 3, 4M. 
M. c. II. 87.) $46, 840 549. 
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rſt. Such Perſon muſt be unmarried, when hired. Page 546, 
547 548. 
2d. One was hired conditionally, being then married; His Wife 
died; then the Hiring was completed by the Principal, who 
ſtood at Liberty to have diſſented. This Man was holden un- 
married, when hired. bid. 
Ne. 146. An Infant, of 8 Years of Age, was hired, to work in Silk-Mills 
for 3 Nears: But the Maſter was not to find Diet, or Lodging: 
And the SERVICE was to be only Eleven Hours in the fix Working- 
Days; and 40 the Reſt of the Time, as well as on Sundays, the 
Child was to be at it's own Liberty and it's own Maſter. This 
gains no Settlement. 565, 566. ; 
Iſt. Here is no Sort of Foundation for One, upon the Foot 
of an Apprenticeſhip. 16:4, _ 
2d. As a Hiring and Scrvice—lIt gains None. Bid. For 
1ſt. The Infant is not beund : Though an Infant has 
an Election to affirm his Contract if he pleaſes. 
66. 
2dly. The Contrad itſelf is not 4 Hiring for a Year, within 
„4. W. & M. c. 11. $7. Did. 
Ne. 147. Theſe Determinations (upon the Poor-Laws) ought to be according 
to plain Common Senſe, without Subtlety or Nicety. 593, 595. 
A Hiring for a Year, was neceſſary by 3, 4 . & M. c. 11. §7: 
A Service for a Year was added by 8, 9 W. 3. c. 30. § 4. 593. 
And by the Latter, a ConTinvinG and ABIDING in the ſame 
Service, during the Space of one WHOLE Year, is made eſſential. 
. 
iſt. The Maſter's Leave a5 it a cuntinuance in the ſame Ser- 5 
vice. 593. 
2d. If 3 be a continued Service fie a 1 Ve it is 
enough; though the Hiring and the Service be ut Both un- 
der the fame Contract: Provided there be both a Hiring for 
a Year, and a Service for a Year. 592 to 596. 
3d. A ſmall cond ann of the Service thall not hurt. 
Tod. 
4th. But a total Diſſolution, o or an abſolute Diſcharge, or 9 
entirely breaks the Connection, is fatal to the Settlement: For 
it mult be an uninterrupted (i. e. an undiſſalved) Continuance of 
the ſame Service. 592, 594, 595. 
*.148. Rating the Houſe to the Poor's Tax, without expreſsly naming the 
Tenant, is ſufficient to gain a Settlement: The Land-tax, Poor's 
Rates, and all other parochial Taxes were paid by the Tenant ; 
and the Receipts given to him, by the Overſeers, in his own 
Name; and He had agreed to pay them. This Rate was on T. 
C.“ (who was the Landlord) « os Tenant.” 623. V. Sutra 
(under heb 247 and 368.) a 5 | 
” Overleer 
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Overſeer 


A Tuſlice of Peace, who was alſo a Half-pay Lieutenant of Marines, 
appointed Overſeer of the Pariſh where He reſides and acts. Page 
240, 247. See Juſtice of Peace. : 

No greater Number than FOUR can be appointed. 445 to 4 53: 


Outlawzy, 


Error (Writ of) to well an Outlawry. (The preſent One was 
in London, for High Treaſon in diminiſhing the Sein) 638 
to 64 
1 Alder Plea, the Defendant may have Counſel, upon the 
Collateral Matter. 638. 

2d. If, upon being arraigned, the Defendant pleads Non- 
Identity, it is to be tried intanter. 638, 639. 

zd. If Error in Fact be alledged, the Attor ney General may 

con fei it, tho' not true: But He can not do ſo, if the Error 

aſſigned be an Error in Law. 642. 

Ath. Eight Errors were objected; (Which were not now de- 
termined). 

iſt. That the ſecond Capias ought to have hal eicher 3 or 4 
Months between it's Teſte and Return. 639. 

2d. That there was a Diſcontinuance of Proceſs. 639. 

34. That the Outlawry was ſaid to be pronounced by Mr. 
King, the Coroner : Whereas the Lord Mayer is perpe- 
tual Coroner ; and the Recor der is to pronounce the Outlaw- 

"Ty. 639. 


4th. That He is not laid to be outlawed ſecundum legem et 
con ſuetudinem regni. 640. 


5th. That the Name of Office (Ficicomites) i is not ſet to the 
Return of the ſecond Exigent. 640, 


th. That the Writ of Preclamation is telled 104 returned 


upon the ſame Day. And the Return does not ſpecify 
the particular Proclamations. 640. 


7th. That the Defendant was out of the Kingdem when the 


Outlawry was pronounced. 640, 


8th. That the Huſtings are not ſaid to be holden 2 1 and 


Fc etl the up of Lenden. 640. 


Parich⸗ 


0 
1 
1 
135 
[It 
| 
| 


„ =_ A. 
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Pariſh⸗Clerk. 


HE Office nd the Fees are (Both of them) of temporal Cog- 
nizance. Page 367, 368. Sce Prohibition, 


Parich⸗Booꝛ. See Orders. 


RETURNING to the Pariſh from whence removed, without bringing 
a Certificate, is puniſhable by two Statutes, viz. 13, 14 C. 2. 


0. 12.3. and 17 G. 2. c. 5. 1. by Commitment to the Houſe 
ot Correction &c. 596, 597- 


1it. Qu. Whether a previous Conviction be neceſſary, upon the 
former Act: (The Latter expreſsly requires it.) 598 to 
004. 

2d. Qu. Whether a Wirr returning 07th her Huſband, to 
the Pariſh from which Both were legally removed, and 
bringing no Certificate, is /zable to See as well as 
the Huſband, Did. 

zd. Though 13, 14 C. 2. c. 12.4 3. is in expreſs Words, 
tied up to Perſons going To WORK in another Pariſh, yet it 
has always been conſideed as general, and not being tied 


up to that particular Caſe of going to work, only. 601. 
4th. But a general Commitment to the Houſe of Correction, 


 * UNTILL diſcharged by due Courſe of Law,” (indefinitely, 
and without Limitation of Time) is not good within either 


Act: For the Former requires Puniſhment as a Vagabond; 
and the Latter requires the being kept to hard Labour, but 


limits the Continement < not to exceed One Month.” 602, 
603. 


5th. An Action lies by Huſband and Ii ife, againſt the Juſtice, 


for this illegal Commitment; although it aroſe from the 
Huſtband's _ Act. Bid. 


Parliament, 
Lords of it—Their Privileges. . Hes e | 
Payment of Money into Court. See Practice. 
Peace, Sce Security of the Peace, Attachment, Ar. 
Ticles. 
Peers 
Their Privileges, See Privilege. 5 5 


c 


* 
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Plea. 
Lumaterial. See Repleader. 
Liberty to amend it. See Repleader. 
Iſuable (within the Terms of the uſual Judge's Order, giving 
Tune to plead, upon certain Terms, whereof One is “ ty 
6“ plead an MH uable Plea—") A Plea (to an Action upon a Bail- 
* Bond) of 23 H. 6. c. 10. and that the Bond was taken far 
© Eaſe and Favour Se; ; 7s an iſſuable Plea, within ſuch Order. 
Page bog. 
$9 is a Plea of Tender. 59. See Plading. 
But not a Plea i in Abatement. 16; . See Pleading. 


| Pleading. 


An Account fated 3 is 10 Bxtinguiſbment of the original Debt: And 


therefore it is 20 Plea in Bar to a Demand of a Debt of the ſam: 
Degree. Neither can a Note of Hand be pleaded in Bar to an 
Action upon Simple Contract: Though a Bond may; becauſe 


it extinguiſhes the Debt. 9. But One Bond cannot be en 


to Another. id. 

A Plea of 7. ender, i is an iNuable Plea, within A e s Order giving 
Time to plead, upon the uſual Terms * of pleading ifſuably 
Soc.” . 

A Plea in Abatement is not o; (becauſe it tends to delay the Plain- 
JJ 2006: 

A Plea calling a Thing a Nuſance, cannot alter it's Nature and 
make it lo. 207. 

Repleager. See Repleader. 

Iſſue muſt be taken upon a ſingle PoinT : But it is not neceſſary 


that that ſingle Point ſhould confiſt of a /ingle FaAcT only. 
(As if the Defendant juſtifies under a Right of Common, It 
is a good Replication and not multifarious, to traverſe ** That 


the Cattle were the Defendant's own, AND that they were 


"os levant and couchant, AND that they were commonable Cattle.”) 


320. | 


Where the whole Plea i is denied, the Replication uf chute to 
the Country: Where only a particular Fact ts denied, it muſt 


conclude with an Averment. Vid. 
Where a corrupt Agreement is pleaded, the Replication may either 


reply That the Bond was given upon another Account,” and 


traverſe the corrupt Agreement with an ab/que hoe; Ok may deny 


the corrupt Agreement arreetly, and conclude to the Country. 


320, 321. ge 
; 5 Condition 


N 85k of the Principal Natters. 


Condition to A againſt all Claim of Dower BY 4 WidoG®, 
and againſt all C/ Charges &c ariling therefrom. Breach aſ- 
figned, in a Bill in Chancery brought 1 BY the Widow's SECOND 
HusBAnD, for Arrears of Dower : In which Suit, the Plain- 
tiff in the preſent Action had expended 81. 10s. for Cofts. 
Judgment for the Plaintiff, on Demurrer. Page 575, 576. 
lit. This is within the orgs and Meaning of the Condi- 
tion. 576, 
2d. The Obligee, being already daminified: has an immediate 
Right to be reimburjed, without waiting the Determina- 
tion of the Suit in Chancery. 576. 


Policy of II furance. 


On an Eft India-Ship, it's Body, Tackle, Apparel &c, and other 
Furniture; againſt Perils of the Sea Ce, and Fire (expreſſly;) 
to any Ports and Places beyond the Cape of Good Hope, and 
| back to London. At Canton, the Ship ſtayed 79 clean and refit : 
In Order to which, All the Sails and Furniture were TAKEN 
OUT of the Ship, and put into a Warehouſe built for that Pur- 
poſe oN A SAND-BANK in the River there: here they were 
accidentally burnt. This was found to be the well-known and 

_ eſtabliſhed Us AGH]; and to be prudent ; and to be for the gene- 
ral Benefit of the Taſurers and All concerned. 347 to 353. 
1ſt. This is a Loſs within the Wor ds and Ae of the Po- 
licy. 347 to 353. 

2d. If the Loſs happens by the Fariation of the Chance, 07 

= Alteration of the Voyage, or other Fault of the Owner oR 

Maſter of the Ship, the Inſurer ceaſes to be liable. Iid. 

zd. Otherwite, if the Thing be done in the uſual Courſe of 

+: Voyage, or ex jut Cauſa. Ibid. _ | 

th. So, it a Ship, warranted to depart wth Convoy, goes 
out of the Way i Oraer to have the Opportunity of Con- 
voy, This is xo Deviation. Ibid. 

th. The efential Means and neceſſary intermediate Steps 
muſt be taken to be inſured, as well as the End. Bid. 

6th. What muſt neceſſarily be underflood, makes a Part of the 

Policy, as much as what is expreſſed. Ibid. 
7th. This is a Loſs within the Voyage, though it happened 
(ſtrictly ſpeaking) upon Land. Ibid. 
Sth. But the Inſured have no Right to change the Bottom ; 
though to a better or ſtronger Ship. 351. 
gth. A "Deviation (without Neceſſity) deter mines the Policy, 
and diſcharges the Inſurer. 351. 
DovBLE Injurance—What is, and what is not lo; and it's Ex- 
Jeets. 490 to 49 5 See Inſurance. 


| Pooz⸗ * 
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19002-Lar. See Orders, Statutes, (42. EH. , 2. 0 | by: 
Rates. 


Powers. 
3h be Limitation and Modifying of Eſtates by Virii of Powers, 


came from Equity, into the Common-Law, with the Statute of 


Les. J age 120. V. infra, ſub pa. 1146, I 147. 
The Intent of the Parties who gave tl 


ae Powers, ougnt to govern 
every Conſtruction of them. 120. 


They ſhall of be exceeded; nor their Conditions evaded; but ſhall 
be STRICTLY pu, jned, in Form and Subſtance: And all Acts 
done under a Special Authority, not agreeable to it, nor war- 
ranted by it, are VOID. 120. 


Jo make Leaſes,” is, of all kinds of Powers, the moſt frequent. 
1bid. | 
1ſt. The Plan of this Power © to make Leaſes” is for the 
mutual Advantage of Poſſeſſor and Succeſſor. 117. 
2d. The Succeffor therefore muſt not be prejudiced in point of 
Remedy or any other Circumſtance of Fl and ample En- 
 Joyment. Ibid. 
zd. The two uſual Methods of Leaſing are, either « at the 
«© beſt Rent,” or © upon Fines:” And the Conditions in 
Favour of the Sober muſt be purſued not only literally, 
but ſubſtantially. 121, 122. 
4th. If the ancient Rent is to be reſerved, It muſt be reſerved. 
with ALL the beneficial Circumſtances. Ibid. and ſpecifically 
too, (not generally only;) that the Remainder-Man ma 
be under n9 Diſiculty in avowmg.: For otherwite, it will 
be a void Leaſe, as againſt Him; thongh good againſt the 
Owner of the Inheritance. Jid. 
sth. It can be 10 Leaſe, unleſs both Landlord and Tenant 
are bound in mutual Stipulations. 122. 
6th. Where the Leſſee never executed any Counter-part ; 
never entered; never covenanted to pay the Rent; never 
conſented ; never accepted the Leaſe, nor appears to have 
been in Poſſeſſion of it, or perhaps ever 4nown of it; and 
_ conſequently, was never bound by it; Such a Leaſe is no 
Execution of the Power. 161d. Eſpecially, as there was 
no Clauſe of Re-Entry in it. 125. 
7th. For every fraudulent, unfair, prejudicial Execution * 
ſuch a Power, in 1. 6050 of thoje i in Remainder, is VOID a, 
Law. 125. 
Sch. But it is 20 Objedtion to a Leaſe made under'a Power, 
„ hat it is 2 TRUST for him who executes the Power -* 


Pro- 


| 
| 
| 
| 


— 
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Provided the egal Tenant be bound, during the Term, in 
all requiſite Covenants and Conditions. Page 124. 
th. The Leaſe intended by every Power of Leaſing, is the 
uſual Huſbandry Leaſe, reſerving a Rack-Rent 124. 
Toth. A Leaſe, by Virtue of a Power, tages Effect out of the 
Settlement that gives the Power. 123. | 


| Pꝛattite. Sec Proceſs, Proceedings, Deslaration, 


Pleading, Repleader. 


All enlarged Rules ©* to ſhew Cauſe,” made ina preceding Term, 
mult be brought on before the laſt Week of the Term next 
following; unleſs particular Leave be given to poſtpone. 9. 


Verdict againſt Evidence is, in general, a good and conſtant Rea- 


ſon for granting a new Trial. 12. But | 

Such a Verdict being found for the Defendant, and the Action ap- 
pearing to be ius, trifling, and vexatious, the Court refuſed. 
to grant the Plaintiff a new Trial; notwithſtanding it's being 


a Verdict againſt Evidence: Ibid. V. infra, 54, 353, 664, 665. 


All Cauſes landing for Argument in the ſpecial Paper, to come on 


in the ſame Order in which they are there entered; and % 
to continue to ſtand, till they ſhall be argued: And none to 
be put off, without a previous Special Application to the 
— | „„ Co ov3 


A New Trial ſhall not be granted, merely to gratify [itigiou 7 


Paſſions, upon every Point of Summum Jus, or in bard Actions, 
or after unconſcionable Defences: Though the Verdict be againſt 
Evidence and the ſtrict Rule of Law. 54. V. ſupra, Pa. 12. 

infra. Pa. 604, 65. 3 1 
All Motions really and fairly ready at the Bar, were ordered to be 
made REMANETS; and to be heard (though they take up 2, 3, 


or more Days,) before the Dignitaries and Seniors at the Bar 


. ſhall be again called upon to move. 


$7, 59 


This Regulation of Motions at the Bar wa made 5) Lord Mansfield, 
at his firſt Coming upon the Bench; but was otherwiſe, 2 his 


Lordſhip's Time, and eſpecially in Ld. Ch. J. Halt's Time; 


when the junior Barriſters uſed to attend many Days together, 


dil hout Opportunity of making their Motions. Jid. 


Judgment entered nunc pro tunc. See Judgment. 


A Motion for a new Trial, and a Motion in Arreſt of Judgment, 


may not be made both together : The former muſt precede. 334. 


Bail The different Terms upon which they ſhall have Time 79 


ſurrender their Principal, after à Writ of Error brought by him. 
28 "-: Of 7, 7 7 ACE Sa: et 


A Verdict obtained by Stratagem or unequitable Methods, ſhall be 


ſet aſide wiruovT Coſts on either Side, at leaſt ; if not with 


_ Cofts - 


— — 
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Cobe to be paid by the Party who /6 obtained it. 353. V. fupra, 


under Pa. 12 and 54. 


Scire facias againſt Terre-Tenants—See Common Recovery. 

The Rule © about NoT quaſbing on MoT1on, but putting to 
« demur,” does not hold; where the Court which 1 is proceed - 
ing, wants Furiſdiction in the Caſe. 388 to 391, 

An Eaſl-India- Merchant being bound, at Bombay, in a Bond condi- 

tioned * Yo appear in this Court, to anſwer the Demands of a 

« Black Merchant there,” was permitted to appear here and 

enter into a Recognizance with Sureties, in the Penalty of that 

Bond, and with the hike Condition; after Notice to the Eaſi- 

India- Company. 398. 

The Court will 29 ſet aſide (even on an Offer to pay the Coſts of 
it) a regular Non pref. obtained by the Defendant againſt a 

Common Informer: Whatever they might have done, if the 

_ Plaintiff had been the Party 7 N ſuing for mier and 

Reparation. 401, 402. 


Scire facias againſt Bail, AFTER Sur render of the Principal. 


See 
Bail. 


Of bringing into Court, in Term-time, upon a \ Habeas Corpus iſſued 
in Vacation and returnable immediatè. ow. dee Habeas ht, 


(under Pa. 460, 542, 606.) 
Rule to pay Money into Court, and have it ſtruck out of the De- 


claration ; upon Payment of CosTs; (in an Action upon the 
"Caſe, for the Uſe and Occupation of a Houſe ;) was diſcharged 


as to the Coſts; i. e. permitted to be done wITHOUT paying Coſts;) 


the Plaintiff's Action appearin g to be brought and kept on Foot, Y 


very OPPRESSIVELY. 5738, 579. 
On the /aft Day of a Term, an Attachment cannot be moved "IR 


Except iſt. for Non-Payment of Coffs; Or 2dly Againſt a She- 
Alto it may be moved 


riff, for not returning a Writ. 651. 


to quaſh an Indiciment (on the laſt Day of a Term: ) But 
not to quaſh an Order,” Ibid. 


- PÞ2 eve it Dd: Pꝛebendary. 


Profits during Facancy—Upon a'Queſtion about the Right to them, 
an Action at Law, or a Bill in Equity, is the proper Method: 
Not a Mandammns 70 FRE: Vi Heer. 567. See Mandamus. 


22 Neſcription—Sce B ation. 


For Right of BURIAL in a Chancel, claimed as belonging to 
his Meſſuage: It was ſtated * That he had ſuch a Right; and 


« that 2s. was due to the Pariſh, for EvERY Perſon buried 
in the Chance] of that Church.“ 443, 444. 


— 8 : ! 77; 
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Iſt. This Payinenti is not a Condition precedent, or Parcel of 
the Preſcription: Page 443, 444. 

2d. But either a Cy/tomary Payment, or, at leaſt, a Collate- 
ral Preſcription. 161d. 


Privilege 


Of Attornies—See Attorney. 


Of LorDs of Parliament does not extend to prevent the Court 

of King's Bench from enforcing Obedience lo a Habeas Corpus 
to bring up a mi/-uſed Wife,” by ATTACHMENT. But the 
Circumſtances of the Caſe muſt be ſuch as neceſſarily require 
ſuch a Method: And it muſt be cautiouſly executed. 631 to 630. 
(Where ſee all the Particulars of Ear! Ferrers's Caſe, previous 
and ſubſequent to his Counteſs's Swearing the Peace againſt 
him.) V. infra, next Article. 


No Peer or Lord of Parliament hath Privilege of Peerage or of 


Parliament, againſt being compelled by Proceſs of the Courts 
in Weſiminſier-Hall, to pay Obedience to a Writ of Habeas 
"TOP directed. to him. 6 32. 


Pꝛotedendo 


Denied to a Burrougb. Court, who had tried a Cauſe wiTwour 


the PRESENCE of an Utter-Barriſter of 3 Years Standing: (For, | 


by 21 J. 1. c. 23. § 6. Such an Utter-Barriſter ought, in all 


Kran to be 1 at the TENG} 515. 


Proceedings 


Set FRY for want. of Attorney's Name to the Proceſs; Ic hain : 
ſet thereto, without his Authority. 20. | 


Proceſs, 


Attorney's Name. See Proceedings. 


- Prohibition 


'To a Viſitor. Boo vides.” 


Declaring in Prohibition—198, 199. 
1ſt. The Defendant in Prohibition bak. perhaps, a Right to 
demand it, where the. Opinion of the Court is againſt 
him. 198, 199. 


— 
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2d. But the Party applying for a Prohibition has 70 Right 


to inſiſt upon declaring, when the Court are clear that his 
Application 1s groundleſs, Page 198 to 205. 

To the Spiritual Court, to ſtay Proceedings on 5, 6 E. 6. c. 4.8 2: 
Which Act contains z diſtinct Clauſes levelled againſt z diſtinct 
Offences in Churches and Church-Yaras; vis. iſt, Quarrelling, 

_ Chicing, or Brawling by Words only; 2dly. Smiting, or laying 


violent Hands; zdly. Striking with a J/Veapon, or draroing One 


with Intent to ſtrike. (For which 2d Offence, the Offender 
is, 25% facto, to be deemed excommunicate.) 
1{t. The Eccleſiaſtical Court may proceed upon the two firſt 
Clauſes; and are 70 to be prohibited. 243, 244. But 
207. Upon the Fhird Clauſe, there muſt be a previous Con- 
Diction, and a Tranſmiſſion of the Sentence, and a De- 
claration. Mid. 


2dly. But if they proceed for Domages, on either Claufe, 


they ſhall be prohibited. 244 
4thly. The Proceedings of the two Courts are diverſ intuitu: E 
This, to puniſh; that, to amend. 243, 244. 
To th Spiritual Court — AFTER Sentence— 


Shall of go, unleſs Defect of Juriſdiction appears upon 
1 Face of the Libel. 4135 


2. Nor even where they have tried a Cuſtom or Preſeription "05 


Provided they have adjudged againſt it. Id. 
-_ Otherwiſe, where they have tried a Cuſtom or Preſcrip- 
tion, and adjudged for it; (becauſe they will eſtabliſh it 


upon % Evidence than the Common Law requires.) 315. 
To the Spiritua! Court, to ſtay Proceedings for reſtoring a Pariſh- | 
Clerk, ſhall be granted : (For the Office and Fees are of Tem- 


 poral Cognizance.) 3067, 368. 


To the Spiritual Court, to ſtay their Proceedings i1 in a Cauſe rela- 
ting to the Will of a Feme Covert, who had Power (by her Mar- 
_ riage-Settlement) 70 make a Mill: Qu. Whether ſuch Will muſt 


not be proved in the Spiritual Court. 432. Sce Baron and Feme. 


P20? miſtoy Note. ; See Bill of Exchange: 


1f made payable certainly and at all Events, it is a good Note, 
within 3, 4 Ann. c. 9. NI. Otherwiſe, if it be contingent, and 


uncertain whether it hal ever be paid at all, or not. 227, 229. 
See next below. 


A promifſory Note given To an Tufant, 3 = He ſhall 


come of Age, and ſpecifying the particular Day, (vi. I 2th June 
17 ED is of the former Kind: Bid. For 
iſt. This is certainly and in all Events payable. Iod. 
2dly. The D* ance of Ti ime makes no Difference. 15:9. 


4 — : zdly. 
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2dly. Nor the Adding «that tis the Day of the Infant's 
Coming of Age.” Page 227, 228. 
4thly. It 1s Debitum in preſents though el vendlum i in futuro. 
228. 
In the Name of Two, but fe ned by ONE only; promiſing to pay 
on the Death of G. H. PROVIDED He leaves Either of Us 
« ſufficient to pay the ſaid Sum; OR 7f We hall be other- 
* wiſe able to pay it. 325, 326. 
Iſt. This 1s not 4 negotiable Note within 3, 4 An. c. g. NI. 
being only eventual, not abſolute. 161d. V. ſupra. 
2dly. If it had, the Declaration might have been againſt that 
One, /ingly, who ſigned it. 325. 
_ 3dly. But this Declaration was upon an abſolute Note.: Which 


was not ſupported by producing this Conditional Note in 
Evidence; but was a Variance. 325, 326. 


Qualkers 


EF USING to pay Trthes, Rates or other Rights Dues 
or Payments to ches or Chapels, for the Stipend or 
Maintenance of the Miniſter or Curate, are compellable thereto, 
(if not exceeding 10.) by an Order of any Two Fuftices of the 
County or Place, Other than Patrons or Perſons any Way in- 
tereſted (who may alſo order Cofts, not exceeding 10s.) Which 

Order may be appealed from, to the General Quarter 'Seffons ; | 
but ſhall not be removed into any other Court, unleſs the TITLE 
of ſuch Tithes Dues or ae ſhall be 1 in Queſtion. 485 
to 459; 
The Act of 7,8 I. 3. E. 34. 3 extends only to great 
or ſmall Tithes and Church-Rates; and is temporary: But 
the ſubſequent Act of 1 G. 1. Stat. 2. c. 6. § 2. makes 
the former perpetual, and extends it to any Tithes or Rates, 
or any cuſtomary or other Rights Dues or Payments be- 
longing to any Church or Chepel, which of Right by Law 

and Cuſtom ought to be paid for the Stipend or Mainte- 
nance of any Miniſter or Curate officiating 1 in any Church 

or Chapel. 486. 

2. Both Acts direct that the Proceedings ſhall not be removed 
into ANY other Court, (except the Appeal to Seſſions,) un- 
eſs the TITLE ſhall be in Quettion. 487. 
3. They mean that the Title be really in Queſtion, and 
upon ſome real Foundation of Controverſy: But the mere 
Hes Scr up of the 22 285 to end any Demands of this 
Nature 
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Nature, and their conſequential Aſſertion © That the Right 
« 1s in Queſtion,” (without ſhewing upon what Foot,) is 
not a ſufficient Ground for removing d ſuch Orders. Page 
| 485, 40g. 

. Theſe two Acts were made in Favour to, and for the Eaſe 
and Benefit of Quakers: And it would fruſtrate their End 
and Intention, if they might be thus cvadea, either by 
their Obſtinacy or mere general Scruples. Bid. 

5. A Certiorari having iflued, grounded upon a pojitive, but 
general Affidavit on the Part of the Quakers, ** That they 
* controverted the Title to theſe Tithes before the Juſtices; 

« and that the Title to them was REALLY in queſtion; 


The Writ was ſuperſeded (upon it's appearing that this 
general Allegation and conſequential Aflertion had no bet- 


ter Foundation than their Scruples or Obſtinacy as above,) 


quia improvide emanavit; the Return taken off the File; 


and the Order remanded. 488, 489. 5 

6. But theſe Acts never meant to give the 5 uſtices juriſdie- 
tion to determine upon the Right and Title, where they 
are really in Diſpute and Queſtion between the Parties. 
487, 489. 


Rerognizance | 


"0 remove an Jackenment from the Oourt of Oyer and Te er- 
miner at Hicks's Hall, is a Recognizance at Common Lau, 


and not within the Stat. of 5, 6 W. & M. c. 11. §2. 10. 


Such a Common-Law Recognizance, not within the Statute, ſhall 
be diſcharged, upon the Terms of it being complied with; 


without Payment of any Coſts. 10. 
To remove an Indictment from the Quarter-Seflions, upon 5, 6 W 


& M. c. 11. § 2. ſhall not be diſcharged before Paymemt of 


Coſis to the Preſecutor (after Conviction,) if the Proſecutor be 
PROVED by Afrdavit to have been a Civil Officer Sc; Al- 
THOUGH his Name be NoT INDORSED as ſuch, upon the In- 
dictment: For the zd Section does not require ſuch an Indorſ- 


ment, as neceſſary to the Court's giving him Co/ts; (though the 


2d Section does indeed direct it to be done.) 54, 55. 


But No Coſts at all are payable on that Act; unleſt the Indictment 
was brought by the Farty grieved, or by a Juſtice, Mayor Cc 


or other Civil Ofrcer e as ſuch. 431. 


j 
1 
is 


—ä m -— — 
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Recovery, See Common Recovery. 


Vent. 


Att of 4 G. 2. c. 28. for the more effectual preventing Frauds 
ce S by Tenants, and for the more eaſy Recovery of 
Rents and Renewal of Leaſes.” 1 616. See Statutes, 
Ejectment. 


Bepleader 


Shall be granted, where the Iſſus joined is iumaterial and « 907, 
and does uf at all determine the Right: Unleſs the Caſe itſelf 
appear ts be /o bad that no Manner V Pleading could have 
helped it. 301, 302. 


So, where the Iſſue joined is fo very inconcluſive, that the Court 


cannot tell how to give Judgment upon it. Vid. 

But where it clearly appears that the Defendant can have no Title 
or Defence, whatever Shape or Form the Pleadings may be put 
into, there Judgment ſhall be given and entered againſt him, 
without awarding a Repleader. 299 to 306. 


If a Repleader be awarded, it muſt be wITHOUT Coſts. 304. 


In an Information in Nature of 2% /arranto, againſt a Mayor, 
He claims under an Election and Swearing purſuant to a Man- 
damus under 11 G. 1. c. 4. and ſhews an Election accordingly, 
and that he was ſworn purſuant to the ſaid Statute: But when 
he comes to ſpecify the Manner of his being ern in, He (by 
Miſtake, in following an old Precedent) ſhews a Swearing pur- 
ſuant to the Charter, but not Agreeable to the Directions of the 

 Mandamus- Aci. The Replication takes Iſſue on thzs Swearing- 
in: Which was found for the King; the Defendant ror. being 
permitted to give Evidence of his being ſworn in purſuant to the 

5 AT 5 (which, however, was, the Fact.) The Court held it 
right, that he was zot permitted to give ſuch Evidence. But 

as this and Eleven other Iſſues were found for the King ith- 
out Evidence, they conſidered the Defendant's whole Title, as 

One entire Title (though ſplit into Parts by the Replication;) 
and were unanimous in ſetting afide the Verdict, veon Pay- 
ment of Cofts by the Defendant, and in giving him Liberty to 
amend his Plea; as the beſt Method of Coming at the true 
e of the Caſe. 3oi to 30%. 


Return 
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Return 
To a Certiorari—may be taken of the File, on the Writ's being 
ſuperſeded quia improvia? emanavit. Page 487, 488, 489. See 


Certiorart. 


Of Nulta Bona” upon Executions againſt Bankrupts. 21 to 38. 


See Bankrupt: And poſt. 7 to 820. 
Roads, Sce Z7iohways. 
Rules and Pzactice of the Court. Sce Practice. 


The great End of the general Rules of the Court is * to d Tuſ- 


fice: And therefore the Court ought to ſee that it be really 


g attained. 301. 


Security of che Peace, Sce Articles of the Peace. 
Seifin, See Diſeif mm. 


HE Idea of Seiſin, according to the Old Law, in the Times 


of Feudal Tenures. 107. 
It was the Completion of that Twoeſiture, by which the Tenant 
was admitted into the Tenure; and without which, no F ree- 
hold could be conſtituted « or pals. b + 107. 

Livery of Seifin— a 
Iſt. Is iumaterial, under a Leaſe by Virtue of a Power : Be- 


cauſe the Leaſe takes Effect out of the anon which Wes | 


the Power. 127 


2d. Mere Taking Livery, without Entry « or Occupation, i is ot 5 


ſutficient to charge with the Rent reſerved. 123. 


Settlement : 


Of Poor. See Orders of Removal. 
Of Poor. The Determinations upon theſe Laws ought to be: ac- 
ccording to plain common Senſe ; without Subtlety or Nicety. 


9735 0995 


Sheriff. 
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Sheriff, Sce Return, Bankrupt. 


Soldier.  Sce Habeas Corpus. 


No Perſon liſted according to 29 G. 2. C. 4. § 14. ſhall be raten 
ou?) His Majeſty's Service by any Proceſs other than for ſome 
Criminal Matter. Page 339, 340. 

But 53 may be Surrendered W his Ball, in their own Diſcharge. 
<3" WON 

1ſt. An impreſſed Man, in Cuſtody at the Savoy, may be 
brought up by his Bail, by Habeas Corpus: And when 
ſurrendered, is to be firſt committed to the Marſhal, and 
inſtanter delivered to his Military Keeper who brou git him 
ud. , 

wg A Soldier at Large, (not in Cuſtody at all,) i is to he 
firſt committed to the Marſhal, but inſtantiy ſet at large: 
Per Lord Mansfield. Ibid. 

A Volunteer under 30 G. 2. c. 8. is not privileged from Arreſts: 
But Perſons compelled againſt their Wills, are privileged "7 9 20. 
of that Act. 466. 


8 | Statutes, See ConftruSion. 
0 5 Eliz. c. 4. See Trade and T fader: See Indictment alſo; and In- 


formation. 

5,6 M,. & M. c. 11. 8 2. See Coſts, Recognizance. 

5, 6 W. & M. c. 11. $ g. The Proſecutor being a Civil Officer 
Sc may be proved by Afidavit: It is not eſſentially neceſſary | 
that it be indorſed. 54, 55. See Recognizance. And V. infra. 

18 Eliz. c. 3. See Orders of Baſtardy. | 

66. 2. c. 31. $1. See Orders of Baſtaray. 

22, 23 C. 2. c. 25. See Con vicfion. 

5 Ann. c. 14. See Conviction. 5 

3, 4 Ann. c. 9. Fr: See Promiſſory Note. 

5,6 E. G. c. 4. See Prohibition. 

31 Els. & 4. 37. „„ cc Indifiment 

9, 10 . c. 1. See Arbitration. 

11 G. 1. c. 4. See Mandamus, Pleading. 

12 G. I. c. 12. § 1, 2. See Declaration on Bail- Bond. 

29 C. 2. c. 4. § 14. See Soldier, Bail, Habeas Corpus. 

14 G. 2. c. 17. \ 1. concerning Judgment as in Caſe of a Non- 

ſuit. See Non-Suit, Judgment. 

8, 9 W. z. c. 11. $. 7. concerning Suggeſtion of Death of the 

Party, upon the Record. See Suggeſtion 


LCL 3 TDs 5 Eli. 


C 


—_— 
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5 Elig. c. 4. concerning exerciſing a Trade in a Village. See Infor- 
mation, Trade. 5 
z, 4 V. & M. c. 11. § 6. concerning Notice. See Orders of Re- 
nc val, (under Pa. 247, 370, 371.) 
170 8 Sf d 5 ce ibidem. 
38 
26 G. 2. c. 54. (a Suſſex Turnpike Act.) Sce Turnpiſtes, 


Turnpibes. 
1 Jac. I. c. 22. F 50. (about Cutting Leather) gives the Juriſ- 


and within 3 Miles Compaſs of it. 


SONALLY. 389, 390. 


_ 2dly. But only as Head of his Court of Seſſions. Mid. 
34y. An Igfor mation therefore will not lie. Vid. But ſhall 
be quaſhed on Motion. Vid. 
4thly. But the Juriſdiction muſt be exerciſed according to 


the Courſe of the Common Law; 1. e. by Indiftment. 
Ibid. 


7 Ann. g. 12. Sos gy ny 


Mandamus. And 


MN. B. This Act is legally, clearly „, and cbrru n Per 

ou Mansfield. 407. Judge Powel! was the Perſon who drew 
Per Feſter Juſtice. 409. 

67 &. M. c. 11. § 3. No Coſts are payable; unleſs the Profeccy- 
tor be the Party grizved, or a Civil Officer &c. 23 5 See Recog- 
ni zance, Certiorari. 

t . 1. c. 19, 4 2.- See Bankrupt. under Pa. 439, 440.) 

43 Eliz. c. 2.4 1. See Overſeers: 

30 G. 2. c. 8. F 5 & 20, See Soldier. 


17G. 2. c. 16. A private Act for dividing and ich 2 the Com- 
mon Tow of Flecknow'in Warwickſhire. See Highway. 


I « The Duty of Tanners, Curriers, Shoemakers, 


and 92 Cutting of Leather, 


iſt. This Act was intended to ſecure the STAPLE of Leather; 
and is NOT Confined to Perſons occupied i in the Trade of Cuttin 8 
V/ 

2dly. The; of the Penalty under 8 50. 1 to the 1000 of 
the Liberty of the Place «where the Offence was committed; 


notwith/landing the Extenſion of the Mayor of London's Juriſ- 


diction to 3 Miles Compals round it. 498, 499. . Supra 
under Pa. 389, 390.) 
21 Jac. 1. c. 23. § 6. providing that this AQ 6 to prevent Remo- 
ME val of Suits from 1NFER1OR Courts of Record,) ſhall only extend 


81 ta 


29 G. 2. c. 67. impowering to dig Mazertals 1 in private Soil. See 


diction to the Lord Mayor of London IN SESSIONS, within the Sy | 


1ſt. This is zo ſummary Fur ions given to the Mayor, PER- 


9 Am. 0-20. 4; 5; See DW Warn in Nature 5 Wo Warrants, 


4-4 
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to ſuch inferior Courts where an Uzter-Barrifter is Judge or De- 
puty, and there PRESENT. Page $15. See Procedendo. 

21 H. 8. c. 13.4 1. prohibiting Spiritual Perſons from taking Land; 
to Farm, creates a new Offence, and preſcrives a particular Reme- 
dy: Therefore no Indi&ment hes upon it. 545. 

2, 4 W.& M. c. 11.4 7. allowing unmarried Perſons, not having 

Child er Children, to be hired and gain Settlements. See Order; 
of Removal (under Pa. 547, 548.) 

29 Car. 2. c. 3. Of Frauds. See Deviſe. 

26 G. 2. c. 31. for regulating the Manner of licenſing Alebouſes. 
556 to 565. See Licence, Information (againſt Juſtices for re- 
fuſing.) pe ewe wy & 

3. 49. & M. c. 11. §7. concerning Settlements under a Hiring 
FOR A YEAR. 565 to 507. See Orders of Removal. 

9 Ann. c. 20. & 4. Several Informations in Nature of Quo Warrants 
conſolidated into One againſt all the Defendants, 57 3. See Infor- 
mation. e N „„ 

43 Elig. c. 2. F. 3. about aſſeſſing One Pariſh in Alp of Another. 
576, 57%. See Orderi. 5 : „ 
8. 9 z.. 25. , 2, 3. 5 
9. 10 ,. 3. c. 27. 1, 2, 3. See Hawkers, Pedlars and Petty 
118 ( Chapmen : and See Conviction, 

EW, V è Ä „ VVV 
4. G. 2 c. 28. § 2. (See Rent, Fjefment.) It preſcribes two Man- 
ners of recovering in an Ejectment brought by the Landlord; 
vg. by Default; and on Trial: In both which, it muſt be made 
to appear That Half a Near's Rent was due; that there was 19 
_« ſufficient Dijtreſs; and that the Leſſor had Power to re-enter.” 
In the former Caſe of Judgment againſt the Caſual Ejector (and 
fo alſo upon Non- Suit on not confeſſing Leaſe Entry and Ouſter,) 
This muſt be made to appear by Afidauit : In the latter Caſe, 
the ſame Thing muſt be proved upon the Trial. 620. 
1ſt, This is a very different Caſe from that of the Defendant in 
an Action for the MESNE PRO ITS, not being eſtopped from 
going into the Title, by a Judgment againſt the Caſual Ejec- 
tor, (to which Judgment, He was no Party.) 620. 
2dly. The End and Intent of this Act was to /imit and confine _ 
the Tenant to Six Calendar Months, after Execution executed; 
for offering Compenſation or applying for Relief in Equity, 


„ Dig i063: : No 
45 5 ag. . 16. 8. 
3 G. 2. c. 25. 6 14. | See View, = 


18 E. 1. « Quia Emptores Terrarum”—it's Effect. 108. 
See Altenation. 


13 E. 1. De Donis conditionalibus'—when and how evaded. 
1 N 


4 14 G. 
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14G. 2. c. 20. is a retroſpective and declaratory Law; and "EY 
to have reſtored the Original Tenant to the Præcipe. It proceeds 
upon the Parties to a Recovery having Power to ſuffer it. Page 
116. See Common Recovery, Tenant n Tail. 

21 Jae. T. c. 16. Of Limitations.” 119. See Eject ment. 

i Eliz. c. 19. § wr. (concerning Grants by Biſhops.) 221 to 226. 
See Biſhops, Grants, Offices. £9 

1 Jac. I. c. 15. § 2. 407. Ser Bantrupt. 

700 1 6.8. 1 1485. 486. See Quakers, Tithes. 


19 G. 2. c. 37. 492. See Inſurance (double. ) 


H. z. de Diſtriftione Scaccarii does not extend to Diſtreſſes i in 
Nature of Executions for Poor's Rates and ſuch like, 586, 588. 


See Diſtreſs. 


13, 14 G. 2. c. Ia. F 4, 17 G. 2. c. 5. Ft. relating to Poor Per- 
ſons legally removed, and afterwrrds RETURNING 70 the Pariſh 


from whence removed, without bringing a Certificate. : 396 ta 
oh See Pariſh-Poor, 


Suggeſtion 


Of the Death of One of the Parties. 366. See Ejolimen (end 


Twoz. One dies Se.) 
Sunday 
Tucluded i in Day f Notice, 56. See Declaratien Ny bens eſe. }- 


Superledeas 
To an Alion. 5 See Practice, hier 


Tax. 15 


: Cone of the Naa! Exchange ee Comminy i in Landon, 
5 are liable to be aſſeſſed in their Corporate Kae as 4 a Ce pe- 
ration. 156 to 158. 


Firſt=—The 39009 l. or rather 1500000 J. (viz. this Sum of 


Money exempted by 6 Geo. 1. c. 18. 2, 5, 10.) is confined 
to the Original Fund and Company eſtabliſned by that Act; 


and does nit extend to the preſent Corporation, /ince founded 


upon a Charter of the Crown, which neither did ar could give 
any ſuch Exemfpiim. 459. 
Secondly— 
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Secondly They ought to be rated as a Corporation ; not as Iu— 
dividuals (in their reſpective Wards.) Page 157. 


Term (oi Tears.) 


Long Terms for Tears are PUP Jn Contrivances, unknown to our 


Anceſtors, and different from their Notions concerning Terms fer 


Years: 21. 
Copybolds, for Term of Years. 218. Sec 2 opyhold 


Leaſe for Nears, if Leſſee ſo long live; Remainder to Another, for. 


and during the Reſidue of the ſam? TrRN. This (notwithſtanding 
tormer Caſes which fay © That the Reſidue of the Term is void, 
« becauſe the Term is at an End by the Death of the Leſſee, 
{hall be conſtrued That the Kematnder-Man ſhall enjoy during 
all the Reſidue of the Yr Ars 79 come.; where the manifeſt Inten- 
z10n of the Parties appears to be ſo. 285, 286. See Deeds (un- 
der Pa. 285, 286.) and fee Caſes dented. 5 

The Word Term” may ſignify t the Time, as well as the Intereſt. 
285, 286. 

The O/d Cafes held “ That there could be 1 Ne of a 
« Term, after an Eſtate for Life; either by Deed, or Will.“ But when 

bang and beneficial Terms came in Uſe, ſuch Limitations were 
firſt allowed to be created by Will, (under the Name of Executory 


| Deviſes:) And afterwards, Remainders were allowed by Deed, 


for the Reſidue of the Years, but not of the Term. But now Li- 


mitations of Terms are of general Uſe ; their Bounds ſettled; and 


the Rules concerning them certain and fark ſped. 285, 286, 


Term. 5 


Motions allowable or not allowable, on the lat Day of it. See 
Frater. 2 | 


Tithes 
Payable by 3 49 5 WENT: 


Trade and Trader, See Bankrupt. 


A Perſon not qualified to exerciſe a Trade, bimſe If, by having Caves 


an Apprenticeſhip, entering into Partnerſhip with a qualihed Part- 
ner, and only Sharing the Profits and ſtanding the Riſques of the 
Partnerſhip, wiTHoUT ever exerciſing or interfering in the Trade 


himſelf perſonally, is not within the prohibitory and pena! Act 
of 5 Eliz, c. 4. fo as to be liable to the Penalties of it. Pa. 5 


to 10. 
| Reſtraint 
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Reſtromt of it. See By-Law. 
Re regulation of it. See By-Law. 
In a Village. See Information. 


N 
* 7 


N n 
. "nd - l 
© I , Y Wont * 
: 22 Be 5 r 
„ N 


Lreaſon, 
Dr. Henſey's Trial, for High Treaſon in adhering to and aiding 


tory of it. Page 643 to 652. 
1ſt. The Grand Jury brought in this Bill, by 22 642. 
2. The Indictment was read fe him, upon his Arraignment: 


Though He had a Copy of it five Days before. Itid. 


— IO AR, eee 3 . 4 
ern A * ES 
e OT 


have /een him write, or know his Hand. 644. 


the Crown may decline to ſum up their own. 64 5. 


paſſing and Imagining {he King 7's Death, and adbering to bis 
Enemies. 6465, 047, 050. 


Death. 646. 
of ſuch Compaſſin g. Ibid. 


Crown, Zo invade the Realm, is ſuch an Over? A#. Ibid. 
g. Same One Overt AZ mult be prov ed in che County where 
the Indictment is laid. 647. 
10. A Letter dated from a Place which FIR in that County, 
is ſufficient for ſuch Proof. Did. 


= * & Ka " 
SB eos 
2 e 5 
r e eee 8 


II. A Months Time was allowed, between Seatence and 


the Day appointed for Execution. 65 5 1 


Trial 
 N-w. See New Trial. 


Put 5F, upon Account of a Libel publiſhed with Tot: tion to In- 
fuence the jury: But thall not be again put of till after Trial 


of an Information againſt the mere Pampblet-Sellers, 512. 


Trial at Ba- 


Concerntes 2 Right to a Track- Path on each Side of the River 


Tees (alternately) tor /9wing, without paying any Acknowledg- 
ment— The Right kound. 292. 


3 K ä | 08 


and correſponding with the King's Enemies: The lummary Hu- 


3. Papers found in the Cuſtody of the Perſon Himself may be 
read againſt him, if proved by the Evidence of thoſe who | 


4. Where the Defendant gives no Evidence, the Counſel for 
5. Letters of Intelligence written and ſent, in ar der te be deli- 
vered to the Enemy, are, though INTERCEPTED, Overt- 
Acts of both the following Species of Treaſon, viz. Com- 
6. Levyiug Nur is an Overt AQ of compaſing the King's 
. Overt A T. of tbe Intention of Levying War are Overt Acts 5 


8. Soliciting a Foreign Prince, even in Ar 1 this 
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Concerning Fines paya able to the Lord of the Parony of Gille/land, 


and their Liberty of Exchanging — F ound for the Tenants. Pag. 


333 


Trover 


Is a Fichion, in it's Form: But, in it's Subſtance, a Remedy. 3 


It is a Remedy to recover the Value of perional Chattels, Gros. 
fully converted by Another to his own Uſe. 31. The Form 
| ſuppoſes that the Defendant may have come latofully by tlie 

Goods. 31. And it lies in ſuch Caſes. Lid. Where they | 
were taken wrongfully and by Treſpaſs, the Plaintiff, if he 
brings this Action, waves the T; reſpaſs, and admits the Pye BY 
ſellion to be lawful. Did. 


It may be brought for an unlawful Converting ; though the Ori- 


ginal Poſſeſſion was lawfully obtained: But no Damages Can 1 be 


recovered in 7h7s Action, for the mere Taking. 31. 


It is an Action of Tort: But the whole * rong conſiſts in the | 


wrongful Con verſion. Ibid. 


| T wo Things only are neceſſary to be proved, to intitle the Plain- 


tiff to recover in it; vis. Poſſeſſion, in the Plaintiff; anda 
WI'ONg u Converſion, by the Defendant. Bid. 


It is maintainable by the Aſſignces againſt a Sheriff, who ſells the . 


Goods of a Bankrupt, (before taken by him in Execution, 
AFTER Alſignment : For ofter Afignment, they become the 
Property of the Aſſignees, from the Time of the Bankruptcy, 
by. Relation. 31, 322 

Tober therefore lies 8 0 che Sheriff, for this unla 1 T7 Conver- 
Jian: Though this Relation {hall nor make him a Tre/pafer or | 
*Wrong-Doer, where the Original Taking of the Goods, was 
Prior to the Aſhgnment, and /. avoful. 35 to 38. 


In Trover, the Plaintiff WAVES the Troſpaſes and relies upon the 


ur Paſjeſfi 1, Ps 31. 


Turnpikes. 


It is neither uſual nor convenient, to erect themi in x the Mili of 


Great Towns. 270,377» 


The Town (itſelf) of Battel is 18 EXCLUDED out of 26 G. 1 54. 


 Tbid. 


An. AC 1 impowers to 1 Materials in PRIVATE Soil: (29 G. 2. 


c. 67.) Ihe Seſſions make an Order upon it: Wich Was 
auatbed, . 
Iſt. EXPRESS Adjudication is not neceſſary, where the Re- 
citals and Allegations are /trong, and Concluf ons are actu- 
ally FF n. 33. 


2d. Ya 
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2d. Yet the Foundations ot their Authority ought to appear 
upon th: Face of the Order, ſome how or other, Page 382. 
zd. Notice to the OWNER of the Soil is not always neced ary. 
282. 9 | 
4th. But SatisfaTion ! is, wherever He is injured. Lid. 
th. The Order muſt spEciry what Materials can 9+ be 
found in or upon the Mat, and what = be found in the 
private Soil. 382. 5 
6th. And alſo fix me particular Part of the Private Pro- 
perty. Did. 8 
7th. For they cannot order a Digging over the whol- - Eſtate, 
in general. 382, 383. 
Sth. Nor can they dig the Private Property, to TRY for Ma- 
terials, without knowmg or at leatt a reafonavle Proſpect, 
that they ſhall find them there. Bid. 


Uerdict | 


GAIN 8 15 Evidence. See Protbice, New Trial. 
Without Evidence. See Repleader, New Trial. : 
Obtain -d by Sts aue or eee Methods. 3 352, 353. See 
Pradlice. „ 
Mrong deli verel by the Foreman—may be amended. 3845 we 
385 
May JR be fet afide by an INFERIOR Cart; except for Irregu- | 
larity or Surprize : But ns? upon the Merits. $71, 572 
Shall not be ſet afide for Exceſſivencſs of Damages, in Cafes turn- 
ing upon CIRCUMSTANCES, Which are ſtrictly and properly 
WITHIN the PROVINCE of the J Fury: (As, for Criminal e 
ſation with the Plaintiff's Wife.) 609. 
Where the Evidence which ſupports it, is clear and full, hall not : 
be ſet aſide. 394 to 398. 1 
But where the Verdict is againſt Evidence, or againſt the Weight 
of it great, ty propanderating, it thall. id. 
Fraud will . in a Court of Law, as well as in a Court 
of Equity: And where it has interfered, the Common-Law Court 
have a concurrent Juriſdiction with a Court of Equity, to let aſide 
the Verdict. Ibid. 
Set a/ide—The Antiquity of this Practice; The Rule of it; The 
_ Reaſinableneſs of it. bid. 
General V erdicts can only be ſet . by a New Trial. 3 See 
Jer WW Trial 
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Moſt General Verdias include legal Conf: gurences, as well as Pro- 
e of Fact. Page 393. 


Ueſting 


a — 


Of Legacies. See Legacy. 
Of Remainders. Sec Deviſe. 
Of deviſed Intereſts. See Devlſſe. 


Uiew. 


B 4, 5 Ann. c. 16. 88. in any Action brought in any of the 
Courts of Record at Weſtminſter, where it ihall appear to the 
Court that it will be proper and neceſſary that the Jurors ſhould 
have a View, They may Order ſpecial Writs of Diſtringas or 

Habeas Corpora to ifſue, commanding the Sheriff to have Six 

or THE FIRST T'WELVE of the Jurors therein named, or ſome 
| greater Number of them at the Place in queſtion Sc, And 

e the Sheriff ſhall, by a ſpecial Return, ee 50 That a View 

3 e << has been had. 

$ And by 38. 2. . 25. (the Balloting AR) J 14. it is provided 

| ; That where a View ſhall be Red, Six of the Furors 

. named in the Pannel, or more, ſhall have the View, and ſhall 

r be the firſt Fern, (or Such of them as r before any 

=. Drawing.“ 

"I 1 But as the having a View was not, by either of theſe Statutes, —_ 
maaade a Matter of Courſe, (though ſuch a Practice had prevailed, \ 
=_ and had been abuſed to the Purpoſes of Delay,) The Court 
| os thought it their Duty to take Care that their Ordering a View 

1 . ſhould not ut Fuſtice, and prevent the Cauſe from being 

N tried: And they reſolved not to Order One any more, without 

a full Examination into the Propriety and Neceſſity of it; un- 
=_ leſs the Party praying it would come into ſuch Terms as might 
Lo prevent an unfair Uſe being made of it. For they were All 
clearly of Opinion, that the Act of Parliament meant “ that a 
View ſhould not be granted, unleſs the Court was ſatisfied that 
« it was proper and neceſſary.” And they thought it better that a | 
| Cauſe ſhould be tried upon a View had by any Six, or by fewer 
than Six, or even without -y View, than be delayed for a great 
Length of Time. 252. 
Accordingly, They added a Clauſe to the uſual Rules for Views, 
pPurporting that the Party praying a View CONSENTED *© That 
in Cale 79 View ſhouid be had; or if a View ſhould be had 

. 5 eee ee y oth Jurors whomſoever, (though not being Six of 

| OD c the firſt Twelve;) yet the Trial ſhould proceed, and no Ob- 

| « jection be made on a greg, or for Want of a pe 

— — I 
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Since which, Motions for Views are become Motions of Courſe, 
with ſuch additional Conſent annexed to them. Page 256. 

See the Form of the vſual Rule, and alſo of the modern Addition, 

both in Cauſes to be tried by Special Juries, and thoſe to be tried 

by Common Juries, reſpectively recited verbatim. 257, 258. 


Utſitoz, 


The general Power of Viſitation, ods exerciſed, is uſeful and 
D enen fo Colleges : Per Ld. Mansfield, 200. 
The Juriſdiction | of the Viſitor is Kane and ret bout Appeal from 
it; - 200, 
The Founder «; a College may appoint a Viſitor, either general; 5. 
or ſpecially. 200. 
He may preſcribe par ticular Modes and Miners, as to Part. Lid. 
Hle may appoint a Spectal Viſitor, for a particular Purpoſe, and 2 
farther, Ibid. 
His general Viſitor has incidental Power, as ſuch: But a he may 
reſtrain him as to particular Iuſtances. Ibid. | 
No technical Form of Words is neceſſary for appointing either: a 
general or a ſpecial Viſitor. id. and 202, 205. . 
5 But it muſt be collected from the who/e Purview of the Statutes con- 
ſſdered together, wHAT Power the F ounder meant to give the 
Viſitor. Bid. 
The Founder may make : a general Viſitor ; and 70 appoint inferier 
particular Powers in Others, in the firſt Inſtance, Lid. 
Of st. John's College Cambridge — 
it. The Biſhop of Ely is Viſitor, as to the Blitien 4 Fellows ; 
Per Ld. Mansfield; 201, 202. 
And indeed general Viſitor, except as to altering the Statutes 20 
to 20 
2dly. 04 of of Dr. Ketons ANNEXED Pellnoſips, as well: as of ; 
„ the Reſt. , : 
Ingrafted or annexed F ellowſhips in Colleges, (though incraficl 
by Indenture,) are to be conſidered as Part of the OLD Foundation, = 
204, 20 
0 And 2 Clauſe of Dilreſi, given to a -third Perſon, 1 no Dif- 
ference : For that is no adequate Remedy To the Fella, (and was 
given diverſo infuitu ;) nor ought to take away the SPECIFIC Re- 
medy, from the Perſon injured. Bid. 
Mandamus to a Viſitor, © to exerciſe his Power over the 7 emporal- 
e tres, in a Diſpute about the intermediate Profits of a prebendal 
e Stan; durmg it's Vacancy Denied. 567, 565. See Man- 


damus. 
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F or, a Viſitor TH no fuch Juriſdiction. It muſt be determined ac- 
cording to the Courſe of the Law of the Land; As it is a Li- 
tigation not only with the Members of the Body, but with Ex- 
ecutors and Adminiſtrators of deceaſed Prebendaries ; Over whom, 


the Viſitor can have no Power Page 567, 568. 


Till 


'S a Married Woman. 432. See Prohibition, Baron and Ene. 
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Lately publiſhed, in Quarto, 
A SERIES of the Deciſions of the Court of KING's BEN 


upon SETTLEMENT CAs Es, from the Death of Lord 


Raymond in March 1732: To which is added, a Complete 


Abridgment of the ſubſtance of each Caſe, and two Tables of 
the Names of them. 


Publiſhed for the Uſe of Gentlemen in the Commiſſion of the 


. Peace, and of Barriſters and others attending the Quarter-Seſſions. 


By Janze BuRRow, aan Maſter of the Crown Office, and 


one of the Benchers of the Honourable Society of the Inner- 


Tem ad 
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Ni Honourable LoRD MANSPIBLD. 


— — 


3 0 N D 0 N: 
Printed by His Majeſty 8 Law-Printers; : 


And ſold by Meſſts, J. WoRRALL and B. Toyzy, in Bell-Yard, 


near Lincoln Inn. 
MDCC LXxXI 


? 8 e * k ; 1 
7 F 7 > * > 1 r 
—— — , e 2 — — eee — 


— 


r 


„ ͤ KKK 


| 
| 
; 


o 


